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PREFACE. 


About  four  years  ago  it  was  proposed  to  the  author  that 
he  should  collect  in  one  book  the  various  branches  of  law 
relating  to  works  of  literature  and  art,  with  a  view  of 
supplying  not  only  the  legal  profession  with  such  a  work, 
but  also  those  engaged  in  literary  and  artistic  pursuits, 
whether  as  authors,  editors,  or  publishers,  with  a  complete 
statement  of  the  law  bearing  on  the  subjects  of  their 
important  labours.  The  work  then  begun  has  from  time 
to  time  occupied  the  author's  attention  ever  since,  and 
the  present  volume  is  the  result  of  labours  which  other 
business  has  frequently  and  for  long  periods  interrupted. 

It  was  originally  not  the  intention  of  the  author  to  deal 
with  the  subject  of  Copyright  in  Designs;  but,  in  order 
that  the  book  might  contain  a  complete  treatise  on  the 
law  of  copyright,  a  supplementary  chapter  has  been  added 
(pp.  602 — 628),  in  which  this  department  of  law  is  fully 
treated. 

Special  attention  has  been  paid  to  the  collection,  in  the 
appendix,  of  a  number  of  precedents  in  pleading,  the 
utility  of  which  can  hardly  fail  to  be  appreciated,  more 
particularly  by  junior  members  of  the  profession ;  and  the 
index  has  been  compiled  with  a  view  of  furnishing,  to  a 
considerable  extent,  an  analysis  of  the  entire  work. 
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rtfhl  work  to  burrow  from  it  any  couaideraM<<  number  of  thoao  illoaii 

•e  contended  on  behalf  of  tho    :  Lhii  eaao   (on   noli 

lefrtAglng  the  pursuers'  copyright  in  tho  work*  of  Sir  Walter  Scott  by  pnblUh- 
kf  who! purported  to  be  a  reprint  of  Uto  origin*]  Nlinatrolay 

ef  the  feottitb  Border")  that  tho  copyright  claimed  by  tho  pursuera   was 
•  eopyrffbt  of  OH  edition  of  •  work  it  in 

i  bid  admittedly  bag  ainoo  aspired  j  |  .y  right 

ioontribn<> 

i  tho  subject  of  copyright,  they  mint  in  a  reasonable  eeuHO  form  a 

the  Tftlno  of  the  now  .ut  that  woo  not 

•  tho  pursuers'  edition,  tho  noloo  added  by  I 

is  all,  moo?  of  thorn  unimportant,  ond  not  ox  fending  to  25  imoll  pages;  that 

osry   eO  were  token  by  the  defender*,  10  of  thorn  being  found  in  editions 

e*o*  copyright j  ond   finally,  tlt.it   it  tu  open  to  tho  del  .iron 

'  ut  books  for  tho   purpose   of  illustration  Court   of 

tho  interlocutor  of  tho  Lord  Ordinary,  bold  th|  .1.  hmdera 

observation*  were  made  by  the  nonrt,  in  thin  coos,  ■ 
atttntos  a  now  edition  of  a  book  ?  no  of  greet 

*aaJd  tt  «idcnt,  "may  arise  aa  to  how  lur 

or  subject  of  copyright  at  all ;   ' 

muy  be  o  no 
of  \r  oModStkm,  ami  plainly  thai  would  not  entitle  the  authoi  to  n  i„.w  unn 
r  from  tho  date  of  the  now  edition. 
i  of  o  Nook  may  be  oo  enlarged  and  improved  a*  to  eo  i 
aa  clearly  will 

i  ««f  tl**t,  o  now  edition  of  a  scientific  work  which  la  published!    | 
Muriy  years  after  tho  dote  of  the  first  edition.     The  progress  ol 
■atari  si  assmosnfily  laoiU  to  the  now  edition  being  a  very  different  book  I 
M.     Tool  old  edition  will  probably,  in  the  couroo  of  these  twoni  s 
-vlutc  becemoeomparailv.  .a,  while  the  new  otliti  darly 

rieinoi  author  himself,  will  be  aa  emmol 
I  ee  the  original  edition  of  Uio   book  wee  at  the  time  when  it  woe 
Ant  them  ere  many  coses  between  those  two  oxtroio 
il  be  fe  lav  general  rule  aa  to  what  amount  of  » 


I  ai.s 


or  new  matter  ■■  »  eocond  or  a  now  edition  of  a  book  to 


awfrilafe  el  oofryrtgbt,  or  wbothor  tho  copyright  extend*  to  tho  hook  aa 

'    fe  tie  add 


I  or  imnrotedT  or  la  confined  only  to  the  addition*  or  improvements 
Itoa.  a*  distinguished  from  tho  real  af  the  book.     1  think  in  Um 
oaoo  lixat   «e  aliaJU  not  find  Uiet  we  are  in  reality  much  troubled  with 
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u  It  is  not  necessary,"  observed  Lord  Ardmillan,  "  that  a  work  shall  be 
entirely  a  new  work  in  order  to  be  the  subject  of  copyright.  A  new  edition 
is  not  necessarily  a  subject  of  copyright,  but  it  may  be  so.  There  must  be 
sonio  originality  in  it ;  it  may  be  in  new  thought  or  in  new  illustration,  or  in 
new  explanatory  and  illustrative  annotation,  or  even,  in  some  peculiar  instances, 
in  simply  new  arrangement.  If,  in  any  of  these  respects,  there  is  independent 
mental  effort,  then  in  the  result  of  that  mental  effort,  there  may  be  copyright." 

Lord  Kinloch  said :  "  I  think  it  clear  that  it  will  not  create  copyright  in  anew 
edition  of  a  work,  of  which  the  copyright  has  expired,  merely  to  make  a  few 
emendations  of  the  text,  or  to  add  a  few  unimportant  notes.  To  create  a 
copyright  by  alterations  of  the  text,  these  must  be  extensive  and  substantial, 
practically  making  a  new  book.  With  regard  to  notes,  in  like  manner,  they 
must  exhibit  an  addition  to  the  work  which  is  not  superficial  or  colourable, 
but  imparts  to  the  book  a  true  and  real  value,  over  and  above  that  belonging 
to  the  text.  This  value  may,  perhaps,  be  rightly  expressed  by  saying  that  the 
book  will  procure  purchasers  in  the  market  on  special  account  of  these  notes. 
When  notes  to  this  extent  and  of  this  value  are  added,  I  cannot  doubt  that 
they  attach  to  the  edition  the  privilege  of  copyright  The  principle  of  the 
law  of  copyright  directly  applies.  There  is  involved  in  such  annotation,  and 
often  in  a  very  eminent  degree,  an  exercise  of  intellect  and  an  application  of 
learning,  which  place  the  annotator  in  the  position  and  character  ef  author,  in 
the  most  proper  sense  of  the  word.  The  skill  and  labour  of  such  an  annotator 
have  often  been  procured  at  a  price  which  cries  shame  on  the  miserable  dole 
which  formed  to  the  author  of  the  text  his  only  remuneration.  In  every  view, 
the  addition  of  such  notes  as  I  have  figured,  puts  the  stamp  of  copyright  on 
the  edition  to  which  they  are  attached.  It  will  still,  of  course,  remain  open 
to  publish  the  text,  which,  ex  hypothesis  is  the  same  as  in  the  original  edition ; 
but  to  take  and  publish  the  notes  will  be  a  clear  infringement  of  copyright.'* 
Notes  need  not        It  is  not  necessary  that  the  notes  should  be  original :  if  skill 

be  original  and  labour  are  bestowed  in  their  selection  and  application,  the 
annotator  is  entitled  to  copyright  in  them. 

u  Of  the  200  notes,*'  said  the  Lord  President,  in  the  case  just  referred  to, 
"  the  defenders'  counsel  tells  us  further  that  15  only  consist  of  original  matter 
and  are  the  composition  of  Mr.  Lockhart  himself,  while  the  remaining  18*5  are 
quotations  from  other  books  and  authors.  Now  this  seems  to  be  considered 
also  to  be  a  sort  of  disparagement  of  the  value  of  the  notes,  in  which  I  cannot 
at  all  agree.  It  seems  to  me  that  notes  of  this  kind  are  almost  chiefly  valu-. 
able  in  bringing  together,  and  in  combination,  the  thoughts  of  the  same  author 
in  different  places,  or  the  thoughts  of  othor  authors  or  of  critics  bearing  upon 
the  point  that  is  under  consideration  ;  and  nothing  could  better  illustrate  it  than 
a  number  of  the  notes  which  we  see  in  these  very  volumes,  and  which  are  ex- 
ceedingly interesting  and  valuable  as  matter  of  literary  and  critical  taste  and 
judgment.  The  quotations  are  in  many  places  most  apposite,  and  highly 
illustrative  of  the  text,  and  exceedingly  interesting  to  the  reader;  and  certainly 
the  selection  and  application  of  such  quotations  from  other  books  may  exercise 
as  high  literary  faculties  as  the  composition  of  original  matter.  They  may  he 
the  result  both  of  skill  and  of  labour  and  of  groat  literary  taste ;  and,  therefore, 
I  think  the  circumstance  that  the  notes  consist  to  a  great  extent  of  quotations  is 
anything  but  a  disparagement  of  their  value."  So  Lord  Kinloch :  "  It  was, 
perhaps,  thought  that  to  repeat  quotations  from  well-known  authors  was  not 
piracy.  If  so,  I  think  a  great  mistake  was  committed.  In  the  adaptation  of 
the  quotation  to  the  ballad  which  it  illustrates — the  literary  research  which 
discovered  it — the  critical  skill  which  applied  it — there  was,  I  think,  an  act 
of  authorship  performed  of  which  no  one  was  entitled  to  take  the  benefit  for 
his  own  publication,'  and  thereby  to  save  the  labour,  the  learning,  snd  the 
expenditure,  necessary  even  for  this  part  of  the  annotation." 

Page  117,  marginal  note,  for  "authorship  of"  read  "copyright  in.n 

Page   118,  before  line  3,  add: — It  has  recently   been  decided   that  joint 

authorship  in  a  dramatic  composition  is  not  constituted  by  one 

th°iShi         person's  altering  the  work  of  another  without  his  consent,  even 

autno      p.       though  an  entirely  new  scene  should  thereby  be  added  :  {Levy  v. 
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b  T,  Juno  8,  1  Weekly  Note*,  June  3,  1S71,  p.  1 

- :  1 ,  |».  J 27.)     The  Court  of  Common  Pleas  considered  that  joint 
i  consisted  in  the  co-operation  of  two  or  more  authors  in  a  common 
1  that  where  there  was  no  joint  concert  as  to  the  general  design  and 
at  of  the  play,  the  person  at  whoso  request  it  was  written,  and  who, 
"ting  several  alterations  of  an  unimportant  character,  bail  introduced 
j  new  scene,  was  not,  as  joint  author,  entitled,  after  the  dent  I 
r,  to  sue  tor  penalties  for  the  unauthorised  performance  of  the  piece, 
ugh  the  aoooasod  writer  had  given  him  a  receipt  for  a  sum  of  money  on 
amount,  expressed  to  he  for  his  "share  as  joint  author:"  (Ibid)     The  court 
said  that,  to  hold  otherwise  would  give  a  copyright  to  many  bras  Instead  of  to 
tarn  Ufa,  as  the  itatute  contemplated ;  and  if  the  contributor  of  an  alteration  or 
held  to  be  a  co-author,  the  consequence  would  be  that  as  many 
had  written  a  scene  or  made  an  alteration  in   a  dramatic  piece 
i  each  of  them  bring  an  action  for  penalties. 
Paon  13 T.  before  the  last  line,  insert  i 

Vet  respecting  copyright*  in  Canada  wiw  passed  in  186&    Canadian  ropy. 
Wing  the  first  session  of  the  lir*t  Psrliement  of  light 

rassada)  by  the  Senate  and  House  of  Common*  of  Canada,  and  assented  to  by 

Tfasi 


Tn. 

ft* 


provision  of  this  Act  is  contained  in  the     Publlroton  tn 

its  that  to  entitle  any  literary  production 

which  Is  the  work  of  a  person  resident  in  Great 

rohnd,  to  tbo  protection  of  the  Act,  the  work  must  bo  **  printed  and 

la  Canada,"  and  must  contain,  in  having  been 

_  to  Act  of  Parliament  of  Canada,  and  immediately  ul 

and  place  of  abode  or  business  in  Canada  of  the  printer  and  pub- 


sawing,  and  wading  « 
frame*  in  whole  or  In 


persuns  who  may  poaaeaa  copyright,  and  the  works  in    who  may  ants 
h  may  be  enjoyed,  are  dealt  with  by  the  3rd  section,      ranyrijtni  la 
tl  nrovtdee  that  *  any  person  resident  in  Canada,  or  any  person         Canada, 
twin*  a  British  anhfact,  and  resident  In  Great  Britain  or  Ireland,  who  is  the 
ntbor  af  any  book,  map,  chart,  or  musical  composition,  or  of  any  original 
painting,  drawing,  statuary,  sculpture,  or  photograph,  or  who  invents,  designs, 
rah  si.  nagravas,  or  causes  to  be  engraved,  etched,  or  made  from  his  own 
assign  any  print  or  ongraviup,  and  the  logal  representatives  of  such  persons 
aWlnave  ths  sofa  right  and  bbcrty  of  printing,  reprinting,  publishing,  repro- 
such  literary,  scientific,  or  artiatioal  works  or  compoai- 
la  pari,  and  of  allowing  translations  to  be  made  of  such 
from  one  language  into  other  languages,  for  the  term 
\  the  time  of  recording  the  title  thereof  in  the  manner  hereinafter 
I ;  bat  no  immoral  or  licentious,  treasonable  or  seditious,  book,  or  any 
ether  sash  literary,  scientific,  or  artistical  work,  or  composition,  aliall  be  IM 
seated  of  such  registration  or  copyright;* 

U  st  to*  sapsrstaon  of  the  terms  of  *£*  years  fho  sathor  or  any  of       Renewal  of 
teas  (bf  originally  mora  than  one)  Is  still  living  and  residiog  in  term. 

i  sr  Great  Britain,  or,  if  dead,  has  left  a  widow,  child,  or  children  living, 
i  is  to  be  eontlnoed  for  14  years  moro  to  and  widow,  chil 

i ;  but  the  title  of  the  work  Bscurad  must  be,  within  a  year  aft.  i 
m  of  ths  first  tsrm,  recorded,   and  the  same  regulations   must   bo 
t  as  in  tba  case  of  original  copyrights :  (sect  4.) 
la  all  eaasa  of  reno  v right  under  the  Act,   the     publication  of 

'  must,  within  two  months  from  the  date  of        recent  of 
\  a  aopy  cl  the  record  of  it  to  he  published        reaswsl 
\(i*i£rtu:  (sect.  6.) 

1  in  the  Act  Is  to  prejudice  the  right  of  any    Ho  eopyrtcht  m 
m  uTreprimnt  any  scana  or  object,  notwithstanding  thai     •^*gyor 
aaay  bs  alright  in  soon  other  rcpresanution  of  such  **tesi 

>orehj«rt    (sect,  14) 

the  work  has  bean  executed  by  the  author  for     Oeprrjgntef 

bean  sold  to  another  person  for  due     work  sas4s  to 

r  is  not  to  h*  entitled  to  obtain  or  retain 
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the  proprietorship  of  the  copyright,  which  is  by  the  said  transaction  virtually 
transferred  to  the  purchaser,  who  may  avail  himself  of  the  privilege,  unless 
such  privilege  is  specially  reserved  by  the  author  or  artist  in  a  deed  duly 
executed:  (sect.  15.) 
Requisites  to  The  requisites  to  copyright  are:  (1)  Recording  title;  (2) 
copyright  Deposit  of  copies;  (3)  Insertion  of  notice  of  copyright  in  the 
work;  and  (4)  In  the  case  of  works  of  British  subjects  residing  in  Great 
Britain  or  Ireland,  publication  in  Canada,  and  insertion  in  the  work,  imme- 
diately after  the  ordinary  notice  of  copyright,  of  the  name  and  place  of  abode 
or  business  in  Canada  of  the  printer  and  publisher  of  it. 

Register  or  The  Minister  of  Agriculture  is  to  cause  to  bo  kept  in  his  office 

copyright*  a  book  called  the  •*  Register  of  copyrights,"  in  which  pro- 
prietors of  literary,  scientific,  and  artistic  works  may  have  them  registered : 
(Sect.  1.)  He  may  also,  from  time  to  time,  subject  to  the  approval  of  the 
Governor  in  Council,  make  rules,  regulations,  and  forms  for  the  purposes  of 
the  Act ;  such  regulations  and  forms  being  circulated  in  print  for  the  use  of 
the  public,  are  to  be  deemed  correct  for  the  purposes  of  the  Act ;  and  ail 
documents  executed  according  to  the  same  and  accepted  by  him,  are  to  be  held 
valid  so  far  as  relates  to  all  official  proceedings  under  the  Act:  (sect.  2.) 

Deposit  or  No  person  is  to  he  entitled  to  the  benefit  of  the  Act,  unless 

copies.  he  has  deposited  in  the  ottico  of  the  Minister  of  Agriculture 

two  copies  of  the  book,  map,  chart,  musical  composition,  photograph,  print,  eat, 
or  engraving,  and  in  case  of  paintings,  drawings,  statuary,  and  sculptures, 
unless  he  has  furnished  a  written  description  of  such  works  of  art,  and  the 
Minister  of  Agriculture  is  forthwith  to  cause  the  same  to  be  recorded  in  the 
book  kept  for  the  purpose,  and  in  manner  proscribed,  for  which  record  a  pay- 
ment of  tme  dollar  is  to  be  m;ule,  and  tho  liko  sum  for  every  copy  given  to  the 
person  claiming  tho  right,  or  his  representatives,  the  sums  so  paid  to  be  paid 
over  to  the  Receiver-General,  to  form  part  of  the  Consolidated  Revenue  of 
Canada:  (sect.  0.)  The  Minister  of  Agriculture  is  to  cause  one  of  the  two 
copies  to  be  deposited  in  tho  Library  of  the  Parliament  of  Canada:  (sect  7.) 
Notice  of  copy-  Nor  **  anv  P°raon  to  be  entitled  to  the  benefit  of  the  Aet 
right  to  appear  unless  he  gives  information  of  the  copyright  being  secured,  by 
in  work,  causing  to  be  inserted  in  the  several  copies  of  every  edition 
published  during  the  term  secured,  on  the  title-page,  or  tho  page  immediately 
following,  if  it  be  a  book,  or  if  a  map,  chart  musical  composition,  print,  cut 
engraving,  or  photograph,  by  causing  it  to  be  impressed  on  the  face  thereof,  or 
if  a  volume  of  maps,  charts,  music,  or  engravings,  upon  the  title  or  frontispiece, 
tho  following  words :  u  Entered  according  to  Act  of  the  Parliament  of  Canada, 
in  the  year  ,  by  A.  B.v  in  the  office  of  the  Minister  of  Agriculture  :* 

(sect  8.) 

In  the  case  of  paintings,  drawings,  statuary,  and  sculpture,  the  signature  of 
the  artist  is  to  be  deemed  a  sufficient  notice  of  proprietorship :  (/6.) 

Temporary  ^  literary  work  intendod  to  be  published  in  pamphlet  or 

registration  to     book  form,  but  which  is  first  published  in  separate  articles  in  a 
secure  copy-     newspaper  or  periodical,  may  be  the  subjeot  of  registration 
right  within  the  Act,  whilst  so  preliminarily  published,  provided  tho 

title  of  the  MS.  and  a  short  analysis  of  the  work  are  deposited  in  the  offiee  of 
the  Minister  of  Agriculture,  the  registration  fee  be  duly  paid,  and  ovary  sepa- 
rate article  so  published,  be  preceded  by  the  words  "  Registered  in  aeoordanee 
with  tho  Copyright  Act  of  18G8 ;"  but  tho  work,  when  published  in  book  or 
pamphlet  form,  is  to  be  subject  besides,  to  the  other  requirements  of  tho  Aet : 
(sect.  13.) 

Penalty  for  in-        **  **  V^T3LC7  *or  any  other  person,  af  tor  the  recording  of  the  titit 

fringement  of    of  any   book  according  to  tho  Act,  within  the  term  or  tens 

copyright  in      therein  limited,  to  print,  publish,  or  import,  or  cause  to  be 

books ;  printed,  published,  or  imported,  any  copy  or  translation  of  snob 

book,  without  the  consent  of  the  person  legally  entitled  to  tho  oopyright  first 

had  and  obtained  by  deed  duly  executed,  or  knowing  the  same  to  be  so  printed 

or  imported,  to  publish,  sell,  or  expose  to  sale,  or  cause  to  be  published,  sold,  or 

exposed  to  sale,  any  copy  of  such  book  without  such  consent  in  writing.    The 

offender  is  to  forfeit  every  copy  of  the  book  to  the  person  legally  ontlttedte  tkt 
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copyright  and  two  dollars  for  every  copy  found  in  hi*  possession,  either  printed 
or  printing,  published,  imported,  or  exposed  to  sale,  contrary  to  the  intent  of 
the  Act ;  one  moiety  of  the  penalty  to  be  to  the  use  of  Her  Majesty,  the  other 
to  the  legal  owner  of  the  copyright,  to  be  recovered  in  any  court  of  competent 
jurisdiction :  (sect  18.) 

Whoever,  within  the  term  limited,  and  after  the  recording  of      in  paintta*. 
any  painting,  drawing,  statuary,  or  sculpture,  reproduces  in      drawing,  or 
any  manner,  or  causes  to  be  reproduced,  made,  or  sold,  in  whole       sculpture ; 
or  part,  copies  of  those  works  of  art  without  the  consent  of  the  proprietor  or 
pioptieiois,  is  toforfoK  the  plate  or  plates  on  which  such  reproduction  has 
been  made,  and  also  every  sheet  thereof  so  copied,  printed,  or  photographed,  to 
the  proprietor  of  the  copyright,  and  also  two  dollars  for  every  shoot  of  the 
tame  reproduction  eo  published  or  exposed  to  sale,  contrary  to  the  intent  of  the 
Act,  the  penalty  to  be  divisible  and  recoverable  as  in  the  ca*o  of  piracy  of 
books:  (sect.  11.) 

If  any  person,  within  the  time  limited,  and  after  the  record-  ln  prints,  mfir^i 
ing  of  any  print,  cut  or  engraving,  map,  chart,  musical  com-  chart*,  musical 
position,  or  photograph,  according  to  the  provisions  of  the  coinpodtlona,  or 
Act,  engraves,  etches,  or  works,  sells  or  copies,  or  causes  to  bo  l^uwrapna 
engravod,  etched,  or  copied,  made  or  sold,  either  in  the  wholo,  or  by  varying, 
adding  to,  or  diminishing  the  main  design,  with  intent  to  evade  the  law,  or 
prints  or  imports  for  sale,  or  causes  to  be  printed  or  imported  for  sale,  any 
such  map,  chart,  Ac,  or  any  parts  thereof,  without  the  consent  of  tho  pro- 
prietor of  the  copyright,  first  obtained  as  aforesaid,  or  knowing  tho  same  to 
be  so  printed  or  imported  without  such  consent,  publishes,  sells  or  excites  to 
sale,  or  in  any  manner  disposes  of  any  such  map,  chart,  Ac.,  without  Much 
consent,  he  in  to  forfeit  tho  plate  or  platen  on  which  such  map,  chart,  &<».,  has 
been  copied,  and  also  every  sheet  thereof,  so  copied  or  printed,  to  the  proprietor 
of  tho  copyright,  and  also  two  dollars  for  every  sheet  of  such  map,  musical 
composition,  Ac.,  found  in  hit*  possession,  printed  or  published  or  exposed  to 
sale,  contrary  to  the  true  intent  and  moaning  of  the  Aft;  the  |>enalty  to  In) 
divisible  and  recoverable  as  in  the  preceding  coses:  (sect.  12.) 

If  any  person  prints  or  publishes  any  MS.  whatever  in  Damages  for 
C^niAm  or,  the  same  having  boon  printed  or  published  else-  iufrin^Mneut  or 
where,  offers  it  or  causes  it  to  be  offered  for  sale  in  Canada,  with-  copyright. 
oat  the  consent  of  the  author  or  legal  proprietor  first  obtained,  such  author  or 
proprietor  being  resident  in  Canada,  or  being  a  British  subject  resident  in 
Great  Britain  or  Ireland,  such  person  is  to  be  liable  to  the  author  or  proprietor 
for  all  damages  occasioned  by  Huch  injury,  to  be  recovered  in  any  court  of 
competent  jurisdiction  :  (sect.  10.) 

If  any  person  prints,  publishes,  or  reproduces  any  hook,  map,  penalty  r..r 
chart,  musical  composition,  print,  cut,  or  engraving,  or  other  |si*?ly  protomt- 
work  of  art,  or  photograph,  and,  not  having  legally  acquired  lnK lu  h*v«copy- 
the  copyright  thereof,  inserts  therein,  or  impresses  thereon, 
that  it  has  been  entered  according  to  the  Act,  or  words  to  that  effect,  he  is  to 
incur  a  penalty  not  exceeding  GO  dollars,  to  be  divisiblo  and  recoverable  as  in 
preceding  cases :  (sect.  17.) 

All  proceedings  for  the  recovery  of  penalties  under  tho  Act     Limitation  or 
must  be  commenced  within  two  years  from  the  cause  of  action         actions. 
•rising:  (sect.  18.) 

The  Act  repeals  former  Copyright  Acts,  saving  in  respect  of  Bepeal  of  former 
unexpired  terms  thereunder :  (sects.  19,  20.)  Acts. 

Pagb  165,  before  line  19,  add:  But  a  receipt  for  money  on  account,  given  by 
the  writer  of  a  play  to  the  person  for  whom  he  writes  it  on  commission,  does 
not  amount  to  an  assignment:  {Levy  v.  Rutley^  L.  T.  Juno  3,  1871,  p.  85; 
Weekly  Notes,  June  3,  1871,  p.  122 ;  Notes  of  Cases,  June  9,  1871,  p.  127). 

Page  265,  second  marginal  note,  for  "  stamped  "  read  **  stamp." 

Pact  267,  lines  23,  24,  for  "property"  read  "penalty." 

'    Pagb  323,  line  15,  for  "Charles"  read  "  James." 

Pagb  353,  line  18,  for  "  and"  read  "  or." 
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Page  379,  note  (d),  for  "  Clements  "  read "  Clement" 

Page  412,  note  (j),  line  1,/or  "  Herle  "  read  M  Kerie." 

Page  413,  note  (a),  line  8,  for  "  Stewart"  read  "  Stuart." 

Page  428,  line  7,  for  "  Dixon  w  read  "  Dickson." 

Page  465,  line  6,  for  u  came  "  read  "  come." 

Page  488,  marginal  note,  and  lines  18,  25,  and  42,  for  "CreeYy"  read 
"  Creevey." 

Page  506,  before  line  40,  add :  In  the  case  of  Reg.  v.  Stangtr  (L.  Rep.  6  Q.  B. 
352 ;  40  L.  J.  06,  Q.  B.)  affidavits  stating  that  a  copy  of  tho  newspaper  in 
which  the  libel  appeared  had  boen  purchased  from  a  salesman  in  the  office  of 
the  newspaper,  and  that  by  a  footnote  to  the  nowspaper  the  defendant  waa 
stated  to  bo  the  printer  and  publisher  of  it,  and  that  deponent  believed  him 
to  be  so,  were  held  not  to  disclose  legal  evidence  of  publication  entitling  to  a 
rule  for  a  criminal  information.  In  the  same  case  the  court  doubted  whether 
recourse  could  be  had  to  the  affidavits  of  the  defendant  used  in  showing  cause 
against  the  rule  ntst,  in  order  to  supply  the  defects  in  those  for  the  prosecution. 

Page  508,  note  (a),  for  "  Rex  "  read  "  Reg." 

Page  515,  note  {b\for  "Reg."  read  «  Rex." 
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CHAPTER  I. 

LITERARY   PROPERTY. 

The  foundation  of  Literary  property  is  the  samo  as  that  of  all 
other  property.  "La  propriete,"  says  Bentham,(a)  "n'est 
qa'une  base  d'attente;  Pattente  de  retirer  certains  avan- 
tages  de  la  chose  qu'on  dit  posse*der  en  consequenco  des 
rapports  ou  Ton  est  deja  place  vis-a-vis  d'elle;"  and  this 
expectation  of  advantages  to  be  derived  is  altogether  the 
work  of  law.  In  the  right  of  property  are  two  elements  in- 
volved, first,  the  power  of  using  indefinitely  the  subject  of 
the  right,  or  of  applying  it  to  uses  or  purposes  which  are 
not  positively  and  exactly  circumscribed ;  and,  secondly,  a 
power  of  excluding  others  from  using  the  same  subject,  (b) 
These  are  the  advantages  which  the  possessor  of  literary 
as  well  as  other  property  enjoys,  and  which  the  law 
of  the  land  secures  to  him.  The  sole  right  of  originally 
giving  to  the  world  the  results  of  his  mental  labours, 
and  the  power  to  hinder  the  infringement  by  others  of 
his  property  therein,  are  guaranteed  to  every  British 
Bubject  by  law,  so  far  as  law  can  accomplish  that  object ; 
for  the  mental  experiences  of  all  of  us  have  so  much  in 
common,  the  thoughts  of  most  men  resemble  each  other  to 
so  large  an  extent,  that  to  determine  and  guard  specific 
property  in  ideas  merely — ideas  which  have  not  embodied 
themselves  in  a  material  form — is  a  task  which  no  law  makers 

(a)  "Traite*  de  Legislation,"  par  Duiuont,  p.  1)5. 
(/>)  Austin  Jur.  iii.  19. 
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pm  l       not  pretending  to  omniscience  could  undertake  to  perform* 
Chakto  l     Hence  our  law  takes  no  cognisance  of  any  claims  to  the 
—         ownership    of    ideas   which    have    not    found    a    material 
clothing,  and  refuses  to  preserve  the  most  original  of  men  ■ 
from  the  annoyance  of  having  published  abroad,  either  hj 
writing  or  by   word  of  mouth,   his  most   original  ideas.  : 
'  which  have  been  communicated  to  another  in  the  course  of  : 
conversation.     The  original  ideas  of  a  man  on  any  subject*  ' 
though  they  exist  not  out  of  relation  to  his  mind,  in  on§  : 
sense  really  belong  as  entirely   to  him  as  if  they   wort  - 
reduced  by  him  to  writing,  and  hence  it  might  be  thought 
that  he   ought   to  be  enabled    to    assert    an  equal   claim 
to  them  in  the  one  case  as  in  the  other.     But  the  pnto* 
tical  impossibility  referred  to,  of  dealing  by  means  of  legal 
proof  with   the  former  case,  has   rendered  necessary  toe 
distinction  which  the  law  makes  between  the  two.     lie  in- 
tangible and  incorporeal  products  of  his  mind,  so  long  as.: 
they  remain  in  that  condition,  are  beyond  the  protection  of  . 
law ;  when  reduced  into  any  material  form,  which  can  be 
produced  in  a  court  of  justice,  or  be  identified  by  proofs  of 
a  satisfactory  kind,  the  author's  right  to  them  (called  copy- 
right)   becomes  enforceable  by  law.(a)     And  that  right  IS 
twofold :  first,  he  has  a  right  to  them,  and  a  property  in  • 
them  whilst  the  materials  embodying  them  remain  unpub- 
lished in  his  possession ;  and,  secondly,  after  they  are  pob-'  i 
lished  he  has  a  statutory  exclusive  property  in  them  limited 
in  point  of  duration,  (b)     This  obvious  division  of  the  snbjeotf  :.j 
will  be  followed  in  dealing  with  the  copyright  belonging  to  1 
individuals,  and  we  shall  treat  separately  of  the  property  in  ! 
unpublished  works,  or  copyright  before  publication,  and  in  A 
published  works,  or  copyright  after  publication.      Before! 
doing  so,  however,  it  will  be  advisable  to  determine  thf$| 
answers  to  two  other  questions,  namely:  first,  in  what  world  i 
this  right  of  property  exists?  and  secondly,  what  class  of 
persons  are  entitled  to  claim  and  enjoy  the  right?     WitH. 
these  we  shall  now  proceed  to  deal  in  order.  • 

(a)  **  It  is  a  well-known  and  established  maxim  (which,  I  apprehend, 
holds  as  true  now  as  it  did  2000  years  ago)  ( that  nothing  can  be  the 
object  of  property  which  has  not  a  corporeal  substance':"  (Yates,  J.,  in 
Millar  v.  Taylor,  4  Burr.  2361.) 

(6)  "  Copyright  is  not  of  a  simple  but  a  complex  nature,  involving 
two  conditions,  one  of  publication  and  the  other  of  exclusion.  An 
author  claims  the  right  of  multiplying  the  copies  of  his  work,  and  of 
thus  securing  to  himself  present  reputation  and  distant  fame ;  and  he 
also  claims  the  advantage  of  excluding  by  statute  law,  other  persons 
from  multiplying  copies  of  the  same  work  : "  (Arguendo  in  Prince  Albert 
v.  Strange,  2  De  G.  &  Sm.  674.) 
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CHAPTER  IL 
IN  WHAT  WORKS  COPYRIGHT  EXISTS. 


Pa«t  l 

ClIAITM  II, 


OftrmoHT  may  exist  with  regard  to  every  original  composi-  Enumeration  t 

In  or  work  of  literature,  science,  or  art,  which  is  innocent  in  wor 

ill  nature,  including   every  volume,  part  or  division  of  a 

tokune, map, chart,  or  plan  separately  published  {5  &  6  V 

ttt,  \  ill  1, c.  05),  ©ngravinga  (fl  Geo. 2, 

LIS ;  7  Geo. :;.  17  Geo.  3,  c.  57),  lithographs  (15  &  16 

YicU  c.  18*  s,  14),  paintings,  drawings,  and  photographs 

.4  2*;  v.rt,  c,  e 

If  the  work  be  not  innocent  in  its  nature,  there  is  no  right  work  mom  t» 
T  property  in  it  which  the  law  will  enforce  or  protect.     In  inn'**nU 
respect,  tl  a  work  not  be  innocent  ?    The  test 

i  innocence  of  a  work,  where  the  Court  of  Chancery  is 
laid  down  by  Lord  Ehlon  in  the  case  of 
Smtkcy  y.  Sherwootlja)  is  the  possibility  of  making  it  tho 
foundation  of  a  il  action  at  law.     "  If  this  publication 

ii  an  innocent  one/1  said  his  lordship,  "  I  apprehend  tlmt  I  am 
authorised  by  di  MM  to  say  Hint,  whether  the  author 

did  or  did  not  intend  to  make  a  profit  by  its  publication,  he 
ha»  a  right  I  iou  to  prevent  any  other  person  from 

publishing  it*     If,  on  the  other  hand,  this  is  not  an  innon 
public**'  use  as  that  an  action  would  not  lie  in 

ca#r  of  it*  having  been  published  by  the  author  and  subse- 
quently pirated,  1  apprehend  that  this  Court  will  not  grant  an 
inranctiira."     And  the  same  judge  ol>  'If  the  doctrine 

Lord  Chief  Justice  Evre(&)  is  right,  and  I  think  it  is,  ih  it 
may  be  of  such  a  nature  that  the  author  can 
no  action  at  law,  it  is  not  the  busim  -  court, 

upon  the  iswer  [as  to  one  edit  i 

of  the  book  in  question  which  the  defendant!  aoh 
thai  they  bad  pirated]  to  decree  either  an  injunction  or  an 
awymnt  of  -  forks  of  such  a  nature  that  t 

author  ean  i  on  at  law  for  the  invasion  of  th 

which  he  ex--  l«iit  which  the  policy  <>f  the  law 

permit  him  to  consider  his  pr  (r)    And  again, 

*  rferoa  by  in  j  i  n  cases  where  an 

da  of  our  common  law 
i  action  can  be  inaint  I  ract,  express  or 

1,  parol  or  under  seal,  which  is  in  (In 

JMctiw.  i37.  i><ig». 

\rnrtH*l  (uti  tntprn). 
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Past  l  law — whether  statutory  or  unwritten — which  is  of  an  im- 
Chamr  il    moral  tendency  or  contrary  to  sound  policy,  (a) 

When  a  contract  is  said  to  be  void  and  incapable  of  beingf 
enforced  as  "  opposed  to  sound  or  public  policy,"  thifl  is 
in  accordance  with  the  principle  of  law  that  "no  subject 
can  lawfully  do  that  which  has  a  tendency  to 'be  injunow 
to  the  public  or  against  the  public  good — which  may  be 
termed,  as  it  sometimes  has  been,  the  policy  of  the  law,  or 
'public  policy'  in  relation  to  the  administration  of  the 
law."(&)  The  legal  maxim  on  the  subject  is,  Nihil  quod  ed 
inconvenien8  est  licitum.  (c) 

A  work,  then,  may  lack  the  character  of  innocence  by 
being  opposed  to  any  law,  either  unwritten  or  statutory,  by 
being  of  an  immoral  tendency  (a  test,  as  applied,  of  a  vety 
comprehensive  character)  or  by  being  contrary  to  what  is 
called  sound  or  public  policy.  If  it  offends  against  innocenoe 
in  any  of  these  respects  no  action  at  law  would  lie  to 
enforce  any  alleged  right  with  reference  to  it,  and,  as  a  con* 
sequence,  no  court  of  equity  would  interfere  to  hinder  any 
infringement  of  such  alleged  right. 

The  opinion  of  Lord  Chief  Justice  Eyre,  already  referred 
to(cZ)  by  Lord  Eldon,  was  expressed  by  him  on  the  trial 
of  an  action  brought  by  Dr.  Priestley  against  a  hundred  to 
recover  damages  sustained  by  him  in  consequence  of  the 
riotous  proceedings  of  a  mob  at  Birmingham.  Amongst 
other  property  alleged  to  have  been  destroyed,  and  for  the 
loss  of  which  he  claimed  compensation,  were  certain  unpub- 
lished MSS.  It  was  alleged,  by  way  of  defence,  on  behalf 
of  the  hundred,  that  the  plaintiff  was  in  the  habit  of  pub"* 
lishing  works  injurious  to  the  government  of  the  State,  but 
no  evidence  was  produced  in  support  of  that  allegation.  The 
Lord  Chief  Justice  observed  that  if  such  evidence  had  been 
produced,  he  should  have  held  it  was  fit  to  be  received  aa 
against  the  claim  made  by  the  plaintiff,  (e) 

In  Walcoi  v.  Walker  ,(f)  it  was  held  that  a  court  of  equity 
would  not  act,  either  by  giving  an  injunction  or  an  account* 
even  upon  a  submission  in  the  defendant's  answer,  in  the 
case  of  an  unauthorised  publication  of  a  literary  work  of 
such  a  nature  that  an  action  at  law  could  not  be  maintained 
in  respect  of  it.  "  It  is  ntf  answer,"  said  Lord  Eldon,  "  that 
the  defendants  are  as  criminal.  It  is  the  duty  of  the  court 
to  know  whether  an  action  at  law  would  he ;  for  if  not,  the 


(«)  Broom's  Com.  p.  354,  3rd  edit. 

(6)  Per  Lord  Truro  in  Egerton  v.  Brownlow  (4  IL  L.  Cas.  196). 
(c)  Co.  Litt.  6Ga.         (</)  Ante,  p.  3.        (e)  Cited  2  Meriv.  437. 
(/)  7  Yes.  1. 
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t  to  give  au  account  of  the  unhallowed  profits 
lb.    At  present  lam  in  total  ignorance 
of  til©  oat  1 1  I  her  the  plrdntiff  can  have 

party  in  it  or  not,   .   -   ,  Before  I  uphold  any  injuin 
*oe  these  publications  mid  determine  upon  the  natox 
lhtm9  whether  oagh  to  send  to  law  as  to 

lw>  proper*  ie  copies;  for,  if  not,  I  will  not  act  upon 

<u    in  the  answer.     U\   upon    inspection,  the 
innocent,  I  will  act  upon  that  submission ;  if 
ill  not  act  at  all ;    and  if  doubtful,  I  will  send 
that  qoi 

Where  the  work  is  of  a  criminal  character  tho  Court  of 
Chancery,  not  beiinj  a  court  of  criminal  jurisdiction,  simply 
nduse*  »y  way.     It  punishes  the  author  of  a 

criminal,  libellous  01  -lion  no  otherwise  than 

by  denying  him  any  esBti  in  the  assertion  of  a  right  of 

property  in  his  work,  or  in  the  attempt  to  hinder  the  pin 
v(  \  ity  stand  L     "The  Court  does 

not  interfere  in  the  way  of  injunction  to  punish  or  to  prevent 
injurit-  luals  ;  but  it 

the  party  to  his  remedy  at  law." (a)  One  Lord  Chancellor 
(Mneoiesfield)!  indeed,  menu  to  have  taken  ■  different  and 
!iy  view  of  tho  province  of  courts  of  equity  in 
character  above  mentioned*  being 
of  opinion  "that  the  Court  of  Chancery  had  a  sup* 
dency  over  all  books,  and  might  in  a  summary  way  restrain 
the  printing  or  publishing  any  that  -.1  reflections  on 

morality ; " (b)    and     his    lordship   granted   an 
to   restrain  of 

Latin  works  phioa"  and   "lie 

Murtuonim  et   l(  tium")  written  by   Dr.  Bur- 

Mi  tho  solo  gr*ni 

from  the  vulgar  in  the  Latii]  language— in  wh 

n  to 
and  A  ii' I 

til  dealing  with  the  case  of  a  libellous  picture 

)  Ptr  LuH  KMon  (X  m  also 

,  bat  a*  to  lb*  doomir^  >tu*  coto,  nee  tho  remark*  of   I 

►  IT. 

.uiiflc/ALUiiu.  V.C.  in 
JBfcvfL  I 

4  cam*,  in 
•  aat*,  by  UV  learn*  1  I 


Pamt  L 
^HArriui  IX 


said,  that  u  upon  an  application  to  the  Lord  Chan  cell  o 
would  have  granted  an  injunction  against  its  exhibition. 
These  opinions  with  regard  to  the  extent  of  the  jorisdi 
of  courts  of  equity  in  dealing  with  non-innocent  publican 
have,  as  the  cases  already  cited  show,  been  long  sn 
duiied,  and  courts  of  equity  now  simply  refuse  to 
in  the  matter  at  all.    Lord  Eldon,  in  L  ,(&)  in 

express  words  repudiates  the  jurisdiction  asserted  by 
Mil  rlt    ii,  1L     In  the  judgment  pronounced  by  him  in  that 

lie  says  :  u  As  this  Court  has  no  jurisdiction  in  mn 
of  crime, (c)  it  has  been  said  that  if  the  injuncti  fused 

it  has  the  effect  of  increasing  the  number  of  copies.  The 
answer  to  that  is,  I  have  nothing  to  do  with  it  as  a  crime. 
The  question  relates  only  to  a  civil  right  of  property,  if 
the  one  party  has  that  right,  the  other  must  not  invade  it; 
if  ho  has  not  that  right  the  Court  cannot  give  him  the  con* 
sequences  that  belong  to  it."  There  are  other  means  of 
punishing  the  authors  of  criminal  and  libellous  work - 
will  be  treated  of  in  a  subsequent  portion  of  this  w<  rk 

In  Southey  v.  Sherwood  {e)  a  motion  was  made  on  the  part 
of  tin  ■  ]  loot  Southey  to  restrain  the  defendants  from  printing 
or  publishing  a  poem  called  "Wat  Tyler/'  which  had  Ix 
composed  by  the  plaintiff  about  twenty- three  years  previous 
«»ud  had  lain  unpublished  during  the  whole  of  that  period  in 
the  hands  of  the  bookseller  to  whom  Southey  had  first  Bt 
it  for  his  perusal  and  consideration  as  to  the  ad\ 

(a)  Du  Bost  v.  p.  611).   Referri 

Ion  Klh  nl'orougli,  the  editor  of  Howell's  State  Tri 
j..  7!K<):   "I  informed  by  very  hi  gh  auth. 

uon  of  this  doctrine  relating  to  the  Lord  Ghana 
astonishment  in  the  minds  of  all  the  pn 
Court*  ot  Equity,  and  I  had  apprehended  that  this  must  hu\ 
sine*  tnd  in  the  books  any  deei 

any  dictum,  posterior  <o  the  days  of  the  Star  I 

eithei  directly,  or  by  inference ,  «»r  en 
v  tpt  tie  jjs  of  Lorrl  Klli-nhorougnnft 

and  hia  associates,  in  the  ease  of  Ben 
b  case  '  Ordinatuni  est  quod  liber  tnti tula t' The  Weekh 
»e  from  Home,  or  tin  v.  non  ulterius 

J  tin  |"  rson.im  qiMUDCUDi 
.  to  have  known  of  \  u  of  Lord  Macclesfield  in 

Btit  -ve  cited. 

If  a  publication,  which  ii  <tj  initial,  tends  also  to  the  destruction 
ration  of  property!  ry  has,  according  to 

:  vision  oi 

(L.  Rep, 

mi  to  rent  i 
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part  of  the  defendant  it  was  contended 

tan*  the  poem  in  question,  from  its  libellous  tendency,  was  of 

nature  r  !<t  in  it  ;  midtln> 

case  of  />r.  PrUstlny   nud  tkut  of   IValwtl   v,    \WtJker  were 

inferred  to*     Lord  Eldon,  in  refusing  tin-  injunction,  stated 

that  he  remained  of  the  same  opinion  as  that  which  he  enter- 

taiord  in  deciding  the  C fl 18  ot  Fralorf  f    RPoIfar.     "It  is  very 

troe,"  he  proceeded,  "that  in  some  cases  it  may  operate  so 

pies  of  mischievous    publications   by    the 

of  the  Court  ho  interfere  by  restraining  them  ;  but  to 

my  answ<  ting  hero  as  » judge  upas  b  d 

■    J  have  nothing  to  do  with  the  nature 
of  tV  tli  the  conduct  of  the  parties 

!h  ir  civil  interests;  and  if  the  publication  be 
\,  either  on  the  |  bfl  author  or  of  the  book* 

DOt  my  business  to  interfere  with 
One  of  the  ino*t  imp  ided  on  tin- 

Pil   Eld  -2.     In  L<nrnnc<>  x.  SmitJit(b) 

hanceUor  dUsolv  junction  which  had  b 

to  hinder  the  publication 
pitmtod  i  f  certain  "Lectures  on    Physiology, 

(*)  An   American  irtia)  on  Copyright  urgee  sou 

objertkm-  •     '!  •   -l.-rinfM  |;u-l  down  t»?  Ijot6  Eldon  in  the  aboTC  ca*e<     In 
UV  a«  of  />  vner  of  the  manuscript  was  seeking  damages 

far  ifct  detraction  of  what  might  have  been  ue  source  of  pecuniary 
ptecU,  awl  the  cm*  gen-  iua,  that  a  work  in  maattictmt 

ma*  lovful  profits 

by  it*  pahbcatiou  ;  and  In  K  bt  laid  ll  HO 

ta  mch  a  trori  very  different  doc- 

lh«»  ttuih.tr  of  an  uiuarript  of  a  character  not 

lor  doubtful  OM  the  interpoaition  of  a  court  1 

licatfon  by  a  person  who  ia  about  to  put) 
Theaw  It  a  wide 
a  |«riii»ihii1   work  of  ■  character  and  thfl  mm   BjHTtiOy 

«l  a  nte'l»:  en  |<nar«  and  001:  kUh  oor's  umu 

•  leura*  of  pro[*Tly  in  a  literary 
the  right  to  take  the  profits  of  a  book  when  puh- 
oanession  <  4  of 

■ 


•a  Ma 


wpo*  the  ground  of  a  < 
r^at  to  tho  possession 
ID  withhold  it  from  pu 


ia 

or  wit 
icaach 

>  and  to  make  a  \ 


by  whi 


I  t-»  publial 
1  equally  in  the  case  of  a 

therefore  an  author  baa 


puhl. 
and  an  tanoc»>ut  work.     \Vlien 
,  or  do#  •  iid  to  puhliah  a  work  Pfktanf^ 

taat,  aw  the  contrary,  daajrm  and  intenda  >1  "  from 

1  the  question  aa  to  i  • 

property  aa  conaiata  in  the 
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Zoology,  and  the  Natural  History  of  Man,"  which  had  been 
delivered  by  the  plaintiff  at  the  College  of  Surgeons,  and 
afterwards  published  by  him.  In  support  of  the  motion 
to  dissolve  the  injunction,  it  was  urged  that  the  nature  and 
general  tendency  of  the  work  were  such,  that  it  oould  not 
be  the  subject  of  copyright,  as  it  contained  several  passages 
hostile  to  natural  and  revealed  religion,  impugning  the  doc- 
trines of  the  immateriality  and  immortality  of  the  soul. 
And  on  this  ground  Lord  Eldon  refused  to  continue  the 
injunction,  and  left  the  plaintiff  to  bring  his  action  at  lawf 
if  he  considered  that  he  had  any  chance  of  succeeding  there, 
"Looking/'  said  his  lordship,  "at  the  general  tenor  of  the 
work,  and  at  many  particular  parts  of  it,  recollecting  thai 
the  immortality  of  the  soul  is  one  of  the  doctrines  of  the 
Scriptures,  considering  that  the  law  does  not  give  protec- 
tion to  those  who  contradict  the  Scriptures,  and  entertain- 
ing a  doubt — I  think  a  rational  doubt— whether  this  book 
does  not  violate  that  law,  I  cannot  continue  the  injunr 
The  plaintiff  may  bring  an  action,  and  when  that  is  decided 
he  may  apply  again/1  As  to  the  injunction  originally 
granted,  ex  pari < ,  Lord  Eldon  said,  "I  take  it  for  granted 
that  when  the  motion  for  the  injunction  was  made,  it  was 
opened  as  quite  of  course ;  nothing  probably  was  said  as  to 
the  general  nature  of  the  work,  or  of  any  part  of  it ;  for  wo 
must  look  not  only  at  the  general  tenor,  hut  at  the  different 
parts;  and  the  question  is  to  be  decided,  not  merely  by 
seeing  what  is  said  of  materialism,  of  the  immortality  of  the 
soul,  and  of  the  Scriptures,  but  by  looking  at  the  different 
parts  and  inquiring  whether  there  be  any  which  deny,  or 
which  appear  to  deny,  the  truth  of  Scripture,  or  which  raises 
a  fair  question  for  a  court  of  law  to  determine  whether  they 
do  or  do  not  deny  it* 

Two  later  instances  of  the  application  of  the  same  doc- 
trine are  mentioned  in  Mr,  Jacob's  note  to  the  case  last 
cited-  In  Murray  v.  Benhow  (February,  1822),  the  Lord 
Chancellor  (Eldon)  refused  an  injunction  to  restrain  the 
defendant  from  publishing  a  pirated  edition  of  Lord  Byron's 
poem  rt  Cain/*  on  the  ground  of  a  doubt  whether  the  poem 
was  not  intended  to  bring  into  discredit  that  portion  of 
Scripture  history  to  which  it  relates.  And  in  1823  Vice- 
Chancellor  Sir  John  Leach,  on  similar  principles,  dissolved 
an  injunction  which  had  been  obtained  to  restrain  the  pub- 
lication of  a  pirated  edition  of  a  portion  of  the  poem  of 
'  Don  Juan."  In  this  case,  however,  the  Vice- Chancellor 
ordered  that  the.  defendant  should  keep  an  account. (a) 
(o)  See  also  Hutu  f.  Dalty  referred  to  2  Canip, 
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ibt  has  been  expressed  (a)  whether  the  doctrines 
down  in  these  cases  would  be  strictly  adhered  to  in  the 
day ;  but,  notwithstanding  the  more  enlarged  and 
ws  which  are  now  generally  entertained  on  sub- 
j*rU  of  ai  religious  as  well  as  of  a  political  nature,  there 
to  bo  no  disposition  on  the  part  of  our  courts  of 
Uw  to  relax  the  itrict  ralei  of  former  times  as  to 
l  of  an  irreligious  nature. (b)  And  so  long  as  the 
lest  of  the  propriety  of  equitable  interposition  continues  to 
be  the  ability  of  the  author  to  sustain  an  action  at  law,  it 
ihocsld  seem  that  in  all  respects  the  author's  title  to  relief 
agnmot  Um  infringement  of  his  copyright,  either  at  law  or 
is  equity,  is  still  dependent  on  his  work  being  in 

tW  tense  already  aescribed.     In  8toekdaIe  v.  0ntfAfR,(a) 
Ike  Court  of  King's  Bench,  in  1826,  held  that  no  act  i 
could  be  bnmjj  bo  infringement  of  an  asserted  copy- 

right m  a  book  entitled  "  Memoirs  of  Harriett  Wilson,"  the 
hook  on  examination  appearing  to  be  the  history  of  the  lift 
"  amours  of  a  courtesan,  and  containing  anecdotes  either 
or  ridiculing  the  various  persons  with  whom  she 
to  have  hud  communication.  Boboydj  J.,  suc- 
cinctly states  I  on  which  the  courts  proceed  in 
Anating  with  works  of  this  character :  {d)  "The  ground  of 
thai  action,  if  any,  must  be  that  the  defendant  has  worked 
sa  injury  to  the  plaintiff's  exclusive  right  of  publishing  the 
beak  in  qnattiuu  j  now  it  is  criminal  in  him  to  publish  such 


Pa*tL 
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kPHDJps  on  Copyright,  p.  25. 
>«W  v.  Afillnntrn  £L.  Rep.  2  Ex.  280; 
L.  J.  1 24,  Ex. ),  on  had  been  brought 

r  tatacfc  of  a  contract  t  s  to  Um  plaintiff,  tin*  defendant  wt 

►  m  a  >lti 
at  tbr  pkinuff  it\u<tt»M  to  u*e  th<  j  ■•n-po*?  of  d&li 

rrvSjpoua,  blonphmioiw,  ai  main- 

go,  thiit  the  character  I 
g,  and  that  the  Bible  ia  do  more  inspired  than 
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ikai  ibmttm*  the  parpoae  lor  which  Ihi  pi 
ami  vm  lUVgal,  and  the  oun 
lav.   Tke  mark*  of  Braniwell,  B»,  in  g 

in  making  if  undrr  *  llAj  |M.  unlawful, 

f  law  will  not   ltd  it,  and 
rL     If  that  onl\  iwful  to  which  a  rw 

—  would  lw  that,  luaaiuuch  aa  do  penalty  in 
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t :  then  he  has  no  right  to  publish  it,  and  having  no 
he  has  sustained  no  injury,  and  has  no  ground  of 

>  analogy  of  the  cases,  where  it  has  been  held  that  no 
ight  exists  in  a  work  subversive  of  good  order,  mora- 
>r  religion,  has  been  extended  (a)  to  the  case  of  an 
r  publishing  a  book  in  the  name  of  another,  with  a 
rate  design  to  deceive  the  public,  by  inducing  them 
ieve  that  the  work  is  the  original  work  of  the  author 
1,  and  thereby  to  obtain  from  the  purchaser  a  greater 
than  he  would  otherwise  pay.  "  The  publisher/1  said 
1,  C.J.,  with  reference  to  such  a  case,  "seeks  to 
l  money  under  false  pretences;  and  as  not  only  the 
al  act  of  publishing  the  work,  but  the  sale  of  copies 
;h  individual  purchaser  falls  within  the  reach  of  the 
objection,  we  think  the  plaintiff  cannot  be  considered 
ring  a  valid  and  subsisting  copyright  in  the  work,  the 
>f  which  produces  such  consequences,  or  that  he  is 
le  of  maintaining  an  action  in  respect  of  its  infringe* 
"  The  book  in  which  the  plaintiff  claimed  copyright 
s  case  was  entitled  "  Evening  Devotions,  or  the  Wor- 
>f  God  in  Spirit  and  in  Truth,  for  Every  Day  in  the 

from  the  German  of  C.  C.  Sturm."  The  defendant 
)  as  a  defence  that  several  of  the  works  of  Sturm  had 
translated  into  English,  and  were  much  valued,  and 
plaintiff  knowing  that,  and  intending  to  defraud  and 
re  the  public,  caused  the  book  in  question  to  be 
n,  and  had  falsely,  fraudulently,  and  deceitfully  pub- 

the  same  to  the  public,  as  and  for  a  translation  of  an 
al  work  written  in  German  by  C.  C.  Sturm.  On 
rrer  it  was  held  that  the  facts  stated  in  the  defendant's 
were  sufficient  to  negative  the  existence  of  a  valid 
ight  in  the  plaintiff,  and  consequently  to  preclude  him 
maintaining  any  action  for  piracy.  "  The  cases/1  said 
hief  Justice,  "  in  which  a  copyright  has  been  held  not 
bsist,  where  the  work  is  subversive  of  good  order, 
ity,  or  religion,  do  not,  indeed,  bear  directly  on  the  case 
5  us ;  but  they  have  this  analogy  with  the  present  inquiry, 
hey  prove  that  the  rule  which  denies  the  existence  of 
ight  in  those  cases,  is  a  rule  established  for  the  benefit 
rotection  of  the  public.  And  we  think  the  best  pro- 
n  that  the  law  can  afford  to  the  public  against  such  a 
as  that  laid  open  by  this  plea,  is  to  make  the  practice 
mprofitable  to  its  author  ?  " 

)  case  is  different,  however,  where  the  misrepresenta- 
(a)   Wright  v.  Talli*  (1  C.  B.  Rep.  898). 
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bribe 


an 


immoral  pic- 
ture*, drawing 
tod  photograph* 


to  authorship  is  harmless  and  innocent,  as  in  the  case 

.  -  <  if  instruction  and  amusement  (e.g.  Walpole's    Oiia*™  il 
of  Otranto")  which  have  been  published  as  trans* 
although  in  reality  original  works,  or  which  have 
ubliahed  under  an  assumed  instead  of  a  true  name, 
been  done  in  the  case  of  many  books  of  voyages, 
,  biography,  works  of  fiction  or  romance,  and  even  of 
1  instruction. (a)     ,( There  is  not  found  in  any  mj<! 
km  any  serious  design  on  the  part  of  the.  author 
the  purchaser,  or  to  make  gain  and  profit  from 
false  representation  ;  the  purchaser,  for  anything 
i  to  rh.'  contrary,  would  have  purchased  at  the 
f  he  had  known  that  the  name  of  tho  author 
and  not  a  genuine  name ;  or  had  known 
:  was  original  and  not  translated." 
principle  of  law  which  applies  to  writings  of  a 
immoral,  or  irreligious  kind  would,  of  course,  apply 
to  pictures,  drawings,  and  photographs  of  a  similar 
Pictures  and  drawings  may  be  libellous  as  well 
writings,  and  the  same  may  be  said  of  photographs, 
"  i  are  a  species  of  pictures.     And  it  is  to  be  observed 
term  libel  includes,  besides   libels  defamatory  of 
ich  writings  as  are  of  a  blasphemous,  treaaon- 
,  seditious,  or  immoral  kind,  the  publication  of  any  of 
la  now  a  misdemeanor,  and  subjects  the  person  by 
was   composed,   written,    printed,   or   published, 
and   imprisonment,  (b)     There   cannot,    of  course, 
be  copyright  in  pi  1  ra wings,  or  photographs  which  are 

Bwilooa  in  any  of  the  senses  above  mentioned.  And  the  same 
doctrine  i*  app  .dde  t»«  obaoene  j'iriures,  prints,  drawing, 
or  other  Fvpriaentations,  the  public  selling  or  exposing  for 
mMic  sale  or  to  public  view  of  these  being  punishable  with 
tat?  or  iiniin*ounieut,  or  I  th  hard  labour  at  the  dis- 

m*ioQ  of  the  court. (»-)  It  was  long  since  determined  (</) 
Ikat  aa  action  would  I  ever  the  value  of  prints  of 

•a  oU'^or,  i  in  morel  j  off  libellous  tendency.  And  Lord 
Blen  borough,    in  )    held    that  if  a 

pcture  destroyed  by  the  defendant  was  a  bbel  upon  the 
odindualu  introduced  into  it,  the  owner  of  th  re  was 

it  ov  he  value  of  the  canvas  and 

faint  which  formed  its  oo  at  parts. 

production  is  also  a  species  of  * 

nrt  of  the  writer  in  the  private  letters  which 
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person  Bends  to  another.  The  earliest  assertion 
i  doctrine  in  our  law  books  is  to  be  found  in  the  jn 
it  of  Lord  Hardwicke  in  Pope  v.  Curl,(a)  in  which  < 
lordship  refused  to  dissolve  an  injunction  which  F 

obtained  to  restrain  the  defendant  from  publishin 
Bction  of  letters  written  by  the  poet.  "  The  first  <ji 
,"  said  Lord  Hardwicke,  "  is  whether  letters  are  wit 
grounds  and  intention  of  the  statute  made  in  the 
•  of  Queen  Anne,  c.  19,  intitled,  'An  Act  for  the  ] 
<agement  of  Learning,  by  vesting  the  Copies  of  Prin 
ks  in  the  Authors  or  Purchasers  of  such  Copies.' 
k  it  would  be  extremely  mischievous  to  make  a  distinct 
reen  a  book  of  letters  which  comes  out  into  the  woi 
3r  by  permission  of  the  writer,  or  the  receiver  of  th< 

any  other  learned  work Another  objection  '. 

i  made  by  the  defendant's  counsel,  that  where  a  n 
es  a  letter  it  is  in  the  nature  of  a  gift  to  the  recen 

1  am  of  opinion  that  it  is  only  a  special  property  in 
iver ;  possibly  the  property  of  the  paper  may  belong 

but  this  does  not  give  a  licence  to  any  person  what 

to  publish  them  to  the  world,  for  at  most  the  recer 
Dnly  a  joint  property  with  the  writer."  And  to  the  < 
on  insisted  on  by  the  defendant's  counsel  that  this  wi 
of  work  which  did  not  come  within  the  meaning  of  1 

of  Parliament,   because  it  contained  only  letters 
liar  subjects,  and  inquiries  after  the  health  of  frien 
therefore  could  not  properly  be  called  a  learned  wo 
ordship  replied  :  "  It  is  certain  that  no  works  have  dc 
3  service  to  mankind  than  those  which  have  appeared 

shape,  upon  familiar  subjects,  and  which,  perha 
i  never  intended  to  be  published,  and  it  is  this  mal 
l  so  valuable  ;  for  I  must  confess,  for  my  own  part,  ti 
rs  which  are  very  elaborately  written,  and  origins 
ided  for  the  press,  are  generally  the  most  insignifica 
very  little  worth  any  person's  reading."  (6)  The  injui 
was  continued  by  the  Lord  Chancellor  only  as  to  th< 
re  in  the  book  which  were  written  by  Pope,  and  not 
Lose  which  were  written  to  him. 

Thompson  v.  8tanhope(c)  (a  case  respecting  the  lett* 
en  by  Lord  Chesterfield  to  his  son)  Lord  Apsley,  C,  to 
ame  view  of  the  law  as  that  expressed  in  the  precedi 
by  Lord  Hardwicke.  In  the  later  case  of  Pereivcd 
ps(d)  Sir  Thomas  Plumer,  V.C.,  adhering  to  the  sai 

2  Atk.  342. 

lb.  343.     See  Eyre  v.  Higbce  (22  How.  Pr.  200). 

Amb.  737.  (d)  2  V.  &  B.  19. 
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An  injunction  restraining  the  pubti- 
1  upon  this  foundation: 
whether  of  a  private  nature  or  upon  general 
jr  be  o  d  as  the  subject  of  literary  pro- 

it  is  difficult  to  conceive  in  the  abstract  that 

kjr    tioi  be   bo The    question   then  arose, 

tetters  having  that  character  of  literary  composi- 
Ltasion  of  them  to  the  person  to  whom  they 
deprived  the  author  of  his  power  over  them 
■•i  to  authorise  a  publication  with- 
t;  and  it    has  been  decided  1  hut  by  sending  a 
writer  does  not  give  tie  t  the  power  of 

that,  whcth  to  bo  considered  as  a 

or  not,  letters  have  the  character  of  literary 
fllv  pot)    them,  so  that  they  are  within 

irliament  protecting  literary  pro- 
and   a  violation   of  the   right    in   that   instance   is 
•  same  consequences  as  in  the  case  < 
rip'  nun   of  any 

An     hup  qualification    of    the 

in  priva:  by  the  Vice- 

in  this  case.     M  Though    the    form    of   familiar 

-•preaching  the  churn- 

work,  every  private  letter  upon  any  subject  (<> 

i«  not  to  be  described  as  a  literary  work,  to  be 

ted  upon  fche  principle  of  copyright.     The  ordinary 

correspondence  by  il  to  carry  on  the  Enter* 

i  between  persons  at  a  distance  from  each  other, 

or  other  business;  which 

bo  Tory  extra*  i  escribe  as  a  literary  work 

i  the  writer* 

Hdon  followed  the  preceding  dec  En  0«w  v, 

hoqgh  cxprrssin  the 

d    by  the    Court  of  he 

icatiou  of  letters, (©)  and  hinting  his  dctermi? 
effect  to  thoee  doubt*   should   the  question    ever    bo 


deacriptitj 


J.     8*o  tinmdrrth  v.  1.) 

My  j»rvdccMor*,"  said  la  net  iaeuie  whether 

iMlfam  vi  5l»»  writer  w&*  or  wn*  net 

■x?  caeee  i* 
im  the  «!»)««ct  of  an  iiKltviihuil  for  whom 
ft*  awl  ierv  -nmion  ranrd,  and  the  ntti-eti 

I  ehtmld  hete  fipuml 

la  the  tetter ;  but  it  ii  mjr  imljinnent 

vi  th"**'  who  have  COM  before  me;  end  L1  will  not  be 
foamotm  of  b>rl  i 
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ought  on  appeal  before  the  House  of  Lords.  An  injuno- 
n  was  granted  to  the  plaintiff  in  this  case  to  restrain  tin 
blication  of  private  letters  written  by  her  to  the  defendant 
In  Cadell  v.  Stewart,(a)  the  Scotch  Court  of  Session  res- 
lined  the  publication  of  letters  written  by  the  poet  Bonn 
Clarinda.  The  interdict  was  granted  after  the  death  of 
urns  on  the  application  of  the  publishers  of  his  worb, 
ncurred  in  by  the  brother  of  the  poet  and  the  curator  oi 
j  children.  The  report  of  the  case  says,  "  There  was  little 
Ference  of  opinion  upon  the  bench.  The  ground  upai 
rich  the  court  seemed  to  pronounce  the  decision  was, 
it  the  communication  in  letters  is  always  made  under  the 
plied  confidence  that  they  shall  not  be  published  withoafc 
3  consent  of  the  writer,  and  that  the  representatives  of 
ltd  s  had  a  sufficient  interest  for  the  vindication  of  hk 
3rary  character  to  restrain  this  publication." 
In  a  bill  filed  by  the  executor  and  residuary  legatee  of 
dy  Tyrawly,  the  Irish  Court  of  Chancery  restrained  a 
anection  of  her  ladyship,  who  resided  in  her  house,  from 
blishing  after  her  death  a  collection  of  letters  addressed 
her.  (6) 

There  seems  to  be  no  distinction  with  reference  to  the 
iter's  title  to  restrain  the  publication  of  letters  written 
another,  between  merely  private  letters  not  intended 
literary  compositions,  and  those  which  are  written 
bh  a  view  to  their  literary  character,  although  Sir  T. 
amer,  in  Percival  v.  Phipps,  appears  to  consider  such  a 
itinction  material.  Notwithstanding  the  doubts  expressed 
Lord  Eldon  (c)  as  to  the  existence  of  what  Lord  Hard- 
zke(d)  called  a  "joint  property  "  in  a  letter  in  the  writer 
I  receiver,  the  Court  of  Chancery  has  restrained  the 
blication  of  letters  on  the  sole  ground  of  the  property  (of 
Latever  nature  it  be)  which  the  writer  has  in  the  letters 
itten  by  him.  Whether  the  right  to  control  the  act  of 
blication  and  to  decide  whether  there  shall  be  any  pubh* 
ion  at  all  be  correctly  termed  a  right  of  property  or  no, 
is  on  the  ground  of  this  right  that  equity  interferes  to  aid 
i  writer  of  letters.  And,  if  so,  there  can  be  no  valid 
tinction  between  the  writer's  property  in  private  and 
ailar  letters  and  those  of  a  more  elaborate  and  literaiy 
iracter.  Indeed  it  would  be  completely  impossible  to 
iw  a  line  of  distinction  between  the  two ;  and  were  the 
\e  otherwise  it  is  difficult  to  resist  the  conclusion  that  w  if 

a)  13  Fac.  Dec.  375,  June  1,  1804. 

b)  Earl  of  Granaril  v.  Dunlin  (1  Ball  &  B.  207). 

r)  Gee  v.  Pritchard  (ante,  p.  13).       (d)  Pope  v.  Curl  (2  Atk.  342). 
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og  of  letters  to  thin!  umwam  h  Ml  to  be 
__»  of  literary  composition,  a  . 
of  the  right  of  property  tlierem    by   the   i    tO0r#  « 
rf  the  id  of  sending  them  cannot  be  presumed  to  bo 
donrnent  thereof  in  BMW  where  the  very  nature  of 
re  imports,  as  matter  of  business  or  friend  drip,  or 
-  family  or  personal   confidence,  the  implied  or 
intention  and  duty  of  privacy  and  secrecy .^(o) 
cases*  however,  nave  placed  certain 
i  on  the  title  of  the  writer  of  private  letters  to  insist  on 
Upecial  property  in  them,  and  to  hinder  their  publication 
Bthers.    The  writer  may  by  his  own  acts  disentitle  him- 
to  prevent   the   publication  of  his  letters   to  Another 
m,  mA  justify  that  other  person  in  giving  them  to  the 
— e.g.,   a    false    accusation   brought   by   the   writer 
ecipient  of  the  letters  which  may  be  disproved 
ir  publication,   will   justify  such   publication,  and 
of  equity  have  refused  to  aid  by  injunction  the 
of  the  letters  in  such  a  case.     Sir  Thomas  Pramer, 
rhoee  dida  in  favour  of  the  abstract  right  of  property 
ate  letters  have  been  quoted  above,  refused  an  injunc- 
to  prevent  the  publication  of  the  letters  under  the  par- 
circumstances  of  the  case  before  him,{&)  which  are 
these.  The  defendant  Phipps  was  the  proprietor  of  a 
aper  called  The  News,  in  which  were  published  from 
time  articles  and  paragraphs  on  a  subject  which  then 
*d  the  public  attention,  which  articles  and  paragraphs 
supplied  to   Phipps   by   a  Mr*   Mitford,  but  were 
,  as  Mitford  informed  Phipps,  by  Lady  Percival,  and 
handwriting,     A  piece  of  intelligence  in  one  of  these 
"  articles  being  found  to  be  false,  Phipps  applied  to 
Arrival  on  the  subject,  who  denied  that  the  intelli- 
Had  ever  been  sent,  and  stated  that  the  papers  con- 
it  were  forgeries,     Mitford  positively  asserted  the 
rvt  and  to  enable   Phipps   to  justify  himself  to  the 
delivered   to   him  several   letters  written  by  Lady 
"  to  Mitford  upon  similar  subjects,  materially  tending 
that  the  false  intelligence  published  in  The  News 
from  Lady  Percival  through   Mitford,     Phipps 
in  The  News  one  of  the  letters  given  to  him  by 
I,  and  announced  an  intention  of  publishing  the  others, 
was  tiled  on  the  part  of  Lady  Percival  to  restrain  the 
ation  of  those  letters  written  by  her  to  Mitford,  as 
of  a  private  nature,  and  having  been  sent  to  him  in 
ence  that  he  would  not  part  with  them  or  communicate 
St  Eq.  Jur.  947.  (6)  Percival  v.  Phipps  (2  V.  &  B.  19). 
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their  contents  to  any  other  person*     The  answer  denied  thi 
the  letters  had  been  sent  in  any  Bnch  confidence.     It  w 
urged  on  behalf  of  Phipps  that  a  gross  imputation  had  bee 
cast  upon  him,  and  that  though  he  might  derive  a  profit  fro 
publishing  the  letters  in  his  own  paper,  his  object  was  nc 
profit,  but  the  vindication  of  his  character  from  the  impute! 
tion  thrown  upon  it,  and  to  effect  that  object  he  was  entitle 
to  use  the  letters.     And  the  Vice-Chancellor  held  that 
was  entitled  to  make  this  use  of  the  letters,     "  Wl 
degree  of  confidence,"  he  said, (a)  "or  reservation  of  pr^ 
may  be  implied  from  the  transmission  of  a  private  let 
would  be  too  much  to  hold  that  the  individual  who  re 
it  can  in  no  case  use  it  for  the  purpose  of  protecting  himse 
from  an  unfounded  imputation ;  stating  that  to  be  the  so 
and  bond  fide  object  of  the  publication ;  and  upon  the  answe 
in  this  case  it  must  be  taken  that  the  defendant  has  n 
purpose  of  gain,  or  to  deprive  another  of  the  benefit  derive 
from  a  literary  composition  ;  but  that  his  only  object  is  b 
proving  agency  to  answer  the  imputation  east  upon  him/' 
The  distinction,  to  which  Sir  T.  Plumer  seems  to  attac 
importance,  between  the  publication  of  private  letters  wit 
out  the  writer's  consent,  for  the  purpose  of  profit  or  gain,  an 
publication  for  a  different  purpose  is  treated  by  Lord  El  don,  i 
(rV<  v.  Pritchnrd  (b),  as  of  no  moment.     His  lordshi] 
sidered  the  previous  cases  to  have  decided  that,  tUtra  t 
purposes  for  which  the  letter  was  sent,  the  property  was  in  t 
sender.    If  "  that  is  the  principle/1  he  observes,  "  it  is  imma 
terial  whether  the  pubEcationisfor  the  purpose  of  profit  or  no 
If  for  profit,  the  party  is  then  selling,  if  not  for  profit,  he 
giving  that  a  portion  of  which  belongs  to  the  wr 
the  case  before  him,  an  attempt  was  made  on  the  part 
defendant  to   avail   himself  of  the  decision  in  Perdval 
Phippti ;    but   Lord    Eldon   distinguished  the    cases,    an 
granted  the  injunction  asked  for  by  the  plaintiff.     The  c 
fendant  in  this  case  was  the  illegitimate  son  of  the  plaintil 
deceased  husband,  am!   had  received  many  letters  from  t 
plaintiff  during  her  husband's  lifetime.    After  her  husbant 
death,  the  plaintiff  ceased  to  be  on  terms  of  friendship  wi 
the  defendant,  and  denied  the  truth  of  statements  made 
him  as  to  the  expectations  which  he  had  been  led  to  entei 
tain   from  the  plaintiff  and  her  husband.      The  defendax 
returned  to  the  plaintiff  the  original  letters  which  she  h 
written  to  him,  but  took  copies  of  the  letters  before  ret  urnin 
them,  without  the  plaintiff's  knowledge,  and  advertised 
intention   to   publish  the  letters,  but,  as  he  stated  in 
00  1  V.  k  B.  25.  (b)  See  2  Swaiw.*  415. 
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Ibr  private  circulation  only.      This  ho  did,  as  he 
*grd,  in  order  to  clear  hifl  obarao&eT  from  the  charge 

want  of  veracity  which  the  plain  tiff  had  brought  against  it. 

I  case  the  defendant,  by  returning   the  originals,  had 

abandoned  whatev  "ty  he  had — for  if  li e  had  a n  v  r  i gh t 

if  pr-  is   in   the   originals,^)    and    Lord    Kid  on 

i  the  threatened  publication*     In  giving  judgment 

rved,  "  I  do  DOl  say  there  may  not  be  a  ease,  BQofa  as 

the  Vi«vt  Sir  T.  Plumer)  thought  the  case  b< 

■un,  when*  the  acta  of  the  parties  supply  reasons  fur  not 

5  ;   but  that  differ!  most  materially  from  this   < 

la  tlpril  last,  I  adapt  having  bo  much  of  property  in 

esc  letters  as  bel  adof  interest  in 

a*  possessor,  thinks  proper  to  return  them  to  the  per- 
ho  has  in  them,  as  Lord   Qardwicke  says,  a  joint  pro- 
,  keeping  copies  of  them  without  apprising  her, 
ling  each  a  reason  as  he  assigns  for  the  return  [his 

mta  and  expressions  of 
■as  contained  in  them*].  Now  I  say,  that  if,  in  the 
afore  ellor,  Lady  lVivival  had  given  to 

s  an.  ibtiafa  her  letters,  this  case  is  theconv* 

defendant,  if  he  previously  had  it, 
right  of  publicat- 
ion was  careful  to  rest  his  decision  in  this  ease  on 
;h  tiv  mi  the  letters  (as  deter- 
mum  cases    and   not  Ofl   any  considerations  as 
u»ded  feelings.     \  -nee  was  made  to  su>  h 

.erations  by  the  defen  onsel,  his  lordship  inters 

**  I  will   relieve  yon   from   thai  neat.      1 

on  will   be,  whether  the  bill  I  d  facts  of  which 

urt  can  take  n  panty,  which 

iand  to  protect*    Theinj"  annot  be  maintained 

r  principle  of  this  sort,  that  da  hr  q  written 

way  of  friendship,  either  the  continuance  or  the 

€0  of  th-i  hip  affords  a  reason  for  the  nit*  r- 

Ihe  court/'  (o) 
the  age*  Taut  of  a  oomp  its  a  letter, 

-rotly  "D  behalf  of  the  company,  i  'holder,  it  is 

property  id  the  agent  or   sen 

pn  rnpany  from  publishing  the  h 

the  h  1 1  ^  h  i  •  1 1 

ur  not    marked  u  private"  or  n  conli- 

tSmAne    418, 

;    **«♦  aWo  th    A 

i  ,  1  lle&v   i< 
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dential, "  to  one  of  the  shareholders  in  the  country,  by  whic 
he  appeared  to  negotiate  a  new  arrangement  as  to  cert* 
shares  allotted  to  the  country  shareholder,  he  was  held  no 
entitled  to  restrain  the  publication  of  this  letter  in 
pamphlet,  published  after  the  winding  up  of  the  company  b 
its  late  manager,  to  whom  a  copy  of  it  had  been  sent  by  th 
shareholder  the  day  after  he  received  it.  (a)  u  If  th 
of  an  insurance  company  established  in  London/'  said  th 
Master  of  the  Rolls  in  this  case,  t(  by  the  direction  of  tin 
directors,  wrote  a  letter  to  one  of  the  shareholders  in  th 
country,  it  is  clear  that  such  letter  is  not  the  property  o 
the  solicitor,  and  that  he  cannot  say  that  the  company  hay 
not  a  right  to  publish  it.  Take  it  a  step  farther,  an 
assume  that  the  solicitor  wrote  a  letter,  but  not  by  the  direc 
tion  or  on  behalf  of  the  directors,  though  it  had  all  th 
appearance  of  being  written  on  their  behalf,  and  by  the 
direction.  Thus,  if  it  were  written  to  a  person  who  pro 
posed  to  take  shares  in  the  company,  and  it  related  I 
affairs  of  the  company,  and  contained  authoritative  informa 
tion  on  behalf  of  the  company,  in  answer  to  an  applicatio 
for  shares,  and  the  person  who  receives  it  treats  it  as  sue 
and  sends  back  to  the  company  objecting  to  its  contents,  sha 
the  solicitor  be  allowed  to  complain  of  its  publication,  an 
to  insist  that  it  is  a  private  letter,  though  it  appears  to  b 
written  on  behalf  of  the  directors  ?  The  answer  is,  if  tha 
be  so,  it  ought  not  to  have  been  written.  It  has  all  th 
appearance  of  having  been  written  by  the  plaintiff  on  thei 
behalf,  and  Jamieson  [the  shareholder  to  whom  it  wa 
addressed]  so  treats  it,  for  he  writes  to  the  manager  in  answe 
to  it.  Can  the  plaintiff  be  allowed  to  say  that  the  compan 
have  no  right  to  publish  it  ?  and  if  they  have,  is  not  the  d 
fen  dan  t  entitled,  as  regards  the  plaintiff,  to  bring  it  forward 
It  is  obvious  that  this  was  not  a  private  Letter,  and  was  nc 
intended  to  be  a  private  letter." 

An  excellent  summary  of  the  whole  law  on  this  subject 
contained  in  the  judgment  of  the  American  judge  Story, : 
the  case  of  Folsom  v.  Marsh,  (b)    u  The  author  of  any  lette 
or  letters,  and  his  representatives,  whether  they  are  literar 
com posi  t  ion  s  or  familiar  let  ters  or  letters  of  busin  ess,  possess  t 
sole  and  exclusive  copyright  therein ;  and  no  person,  neith 
those  to  whom  they  are  addressed,  nor  other  persons,  hav 
any  right  or  authority  to  publish  the  same  upon  their  ow 
account,  or  for  their  own  benefit.     But,  consistently  m 
this   right,   the  persons  to  whom   they  are  addressed   ma 
have,  nay,  must  by  implication  possess,  the  right  to  publis 

(a)  Howard  v.  Gunn  (B8  Btttl    Mj5).  (h)  2  Story's  Rep.  lit 
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tetter  or  letters  addressed  to  thorn ,  npon  such  04  Hiona 
equire  or  justify  the  publication  or  public  us©  o  letn  ;  O 
this  right  is  strictly  limited  to  such  occasion**  (a)  ahus, 
arson  may  justifiably  use  and  publish  in  a  adit  at  law 
in  equity  such  letter  or  letters  as  are  necessary  and 
per  to  establish  his  right  to  maintain  the  suit,  or  defend 
same.  So,  if  he  be  aspersed  or  misrepresented  by 
writer,  or  accused  of  imnmnpr  conduct  in  a  public 
mer7  he  may  publish  such  f  a  of  such  letter  or  letters, 
no  more,  as  may  be  necessary  to  vindicate  hi* 
•scter  and  reputation,  or  free  bim  from  unjust  obloquy 
reproach.  If  he  attempt  to  publish  such  letter  or 
as  on  other  occasions,  not  justifiable,  a  court  of  equity 
prevent  the  publication  by  an  injunction,  ait  a  breach  of 
•ate  confidence  or  contract,  or  of  the  rights  of  the  author, 
i  fortiori  if  he  attempt  to  publish  them  for  profit ;  for 
i  it  is  not  a  mere  breach  of  confidence  or  contract,  but  it 
violation  of  the  exclusive  copyright  of  the  writer.  In 
ri  the  person  to  whom  letters  are  addressed,  has  but  a 
ited  right  or  special  property  (if  I  may  so  call  it)  in  such 
era,  as  a  trustee  or  bailee  for  particular  purposes,  either 
^formation  or  protection,  or  of  support  of  his  own  rights 
I  character*  The  general  property,  and  the  general  rights 
ident  to  property,  belong  to  the  writer,  whether  the 
sera  are  literary  compositions,  or  familiar  letters,  or  details 
bets,  or  letters  of  business.  The  general  property  in 
» manuscripts  remains  in  the  writer  and  his  representatives 
well  as  the  general  copyright,  A  fortiori,  third  persons 
lading  in  no  privity  with  either  party  are  not  entitled  to 
tush  them,  to  subserve  their  own  private  purposes  of 
terest,  or  curiosity,  or  passion/' 

The  right  of  an  oral  lecturer,  before  the  Stat.  5  &  6  Will,  i,  Lector* 

■  65,  to  restrain  the  publication  for  profit  of  lectures  deli- 

fred  by  him  stood  on  a  somewhat   peculiar  footing.     In 

fe  year  1824,  Mr,  Abernethy,  the  distinguished  surgeon, 

ttrered  a  series  of  lectures  on  the  principles  and  practice 

ftargery  to  the  medical  students  of   St.  Bartholomew's 

faepit&L    The  Lancet  newspaper  proceeded  to  publish  these 

tetires ;    and,  besides   publishing  some,  it  contained  an 

Bouncement  that  the  remaining  lectures  would  also  be 

pbluhed  as  they  were  delivered,     A  bill  was  filed  by  Mr. 

tethy  against  the  proprietors  of  the  Lancet  to  restrain 

iblicatiou.(&)     It   was  contended   on   behalf  of  tho 

butts  that  no  man  could  have  any  right  of  property  in 

*e2  Swans.  415,  419,  and  PaUn  v.  GathercoU  (i  ColL  565). 
ibernetky  v.  Hutchinson  (1  H.  &  T.  39  ;  3  L.  J.  209,  Ch.) 
C  2 
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and  language  not  reduced  into  writing ;  and  it  i 
►wledged  by  Mr.  Abernethy,  that  although  a  good  c 
b  materials  for  his  lectures  had  been  reduced  by  1 
iting,  yet  at  the  time  of  delivering  the  lectures  he 
ead  or  refer  to  any  writing  before  him,  but  that 
*red  them  orally.  As  the  written  notes  were  not  f 
I,  the  Lord  Chancellor  (Eldon),  when  the  case  first  ca 
3  him,  refused  to  grant  an  injunction  grounded  on 
gement  of  the  plaintiffs  copyright,  because  no  € 
letermined  that  there  was  such  copyright  in  unp 
1  productions  not  reduced  into  writing.  The  case  i 
oned  to  enable  Mr.  Abernethy  to  produce  his  ma 
jS  if  he  wished  to  do  so.  The  manuscripts  were 
iced,  and  Lord  Eldon,  treating  the  lectures  as  on 
3red,  refused  to  grant  an  injunction  on  the  ground  < 
of  property  in  sentiments  and  language  not  deposi 
iper ;  though  he  did  grant  the  injunction  on  anot 
id,  namely,  the  existence  of  an  implied  conta 
3en  the  lecturer  and  his  hearers  that  the  latter  wo 
use  of  the  lectures  only  for  their  own  information,  i 
ublish  for  profit  that  which  they  had  not  the  right 
g.  The  Lord  Chancellor  is  reported  to  have  sta 
where  the  lecture  was  orally  delivered,  it  was  diffi< 
Y  that  an  injunction  could  be  granted  upon  the  sc 
iple  upon  which  literary  composition  was  protect 
ise  the  court  must  be  satisfied  that  the  publicat 
lained  of  was  an  invasion  of  the  written  work,  i 
could  only  be  done  by  comparing  the  composil 
the  piracy.  But  it  did  not  follow  that  because 
nation  communicated  by  the  lecturer  was  not  cc 
d  to  writing  but  orally  delivered,  it  was  there! 
n  tbe  power  of  the  person  who  heard  it  to  publish 
he  contrary,  he  was  clearly  of  opinion  that  whate 
night  be  done  with  it,  the  lecture  could  not  be  p 
1  for  profit.  He  had  no  doubt  whatever  that  an  act 
1  lie  against  a  pupil  who  published  these  lectures ;  i 
her  an  action  would  or  would  not  lie  against  a  tl 
n  obtaining  the  lectures  from  a  pupil,  an  injunci 
ubtedly  might  be  granted ;  because  if  there  had  b 
?ach  of  contract  on  the  part  of  the  pupil  who  he 
jctures,  and  if  the  pupil  could  not  publish  for  pr< 
>  so  would  be  regarded  by  the  court  as  a  fraud  i 
party,  (a) 

t  now  a  distinct  property  in  lectures  delivered  is  gi 

ie  lecturer  by  Stat.   5   &   6  Will.    4,  c.   65.      A 

(a)  3  L.  J.  219,  Ch. 


Of   WHAT   WORKS    COPYRIGHT    EXISTS. 


21 


that   printers,  publishers,  and  other  persona  have 
xtly    taken   the   liberty  of  printing  and    publishing 
delivered   upon  divers    subjects  without  the  con- 
rs  of  such  lectures,  sect,  1   en  nets,  "  that 
and  after  the  first  day  of  September,  one  thousand 
hundred   and  thirty-five,  the   author  of  any   lecture 
or   the    person    to    whom    he    hath    sold    or 
conveyed  tin*  copy  (a)  thereof,  in  order  to  deliver 
in   any  seminary,   institution,   or   other 

or   for   any   other    purpose,    shall    have    the    solo 
mad  liberty  <>f  printing  and  publishing  such  lecture  or 
:  ;    and  that  it'  any  person  shall,  by  taking  down  the 
i  in  shorthand  or  otherwise  in  writing,  or  in  any  other 
or  make  a  copy  of  such  lecture  or  lecture*,  mid 
print  or  lithogmph  or  otherwise  copy  and   publish  the 
or  cause  the  aarao  to  be  printed,   lithographed,   or 
i  copied  and  published,  Witt  Ox  the  author 

person  to  whom  the  author  thereof  hath 
or  otherwise  eOOVSyed  the  same,  and  every  person  who, 
mg  thtf  name  to  have  been  printed  or  copied  and  pub* 
without  such  consent,  shall  sell,  publish,  or  expose  to 
mbt,  or  cause  *  Id,  published,  or  exposed  to  sale,  any 

■arc  lectun    or  lectures,  shall  forfeit  such  printed  or  other- 
wise copied  kscture  or  s,  or  parts  thereof,  together 
•tie  penny  for  ev<               I  thereof  which  shall  be  found 
her  printed,  lithographed,  or  copied,  or 
or  copying,  published  or  expo 
,  contrary  to  the  true  intent  ana  meaning  of  this  Act, 
one  moiety  thereof  to  His  Majesty,  hit  r  suoces- 
the  other  moiety  thereof  to  any  person  who  shall 
same,  t                *  >vered  in  any  of  His  Majesty's 
of  Record  in  W               ter,  by  action  of  debt." 
enacts,  "  that  any  printer  or  publisher  of  any  newa- 
who  shall,  without  such   leave  as  aforesaid,  print  and 
h  newspaper  any  lecture  or  h  diall  be 
and  Uil             be  a  person  printing  and  publishing 
leave  within  the  pri                of  this   Act,  and  Imlit* 
th<*  aforesaid   forfeiture* aad  ptinHilW  in  respect  of  smii 
fm***tg  and  publishing," 

the  word   *oopy/"  «ud  l*>rd  MannfirM  in    MUv  v. 
>  2396),  "in  tin  ■  dm  iti 

1  for  iitfts,  to  signify  an   w 
printing  m»<l    ptihH*Huij£  of  ■onirwh*!    toteUeettt]  OHM 

nV  £WC),  "fc-rnm  to  h 
■■J  mm  a  tn-kmitat  rxMtMflfi  of 
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I  sect.  3  provides,  rrihat  no  person  allowed  for  certain 
id  reward,  or  otherwise  to  attend  and  be  present  at 
>cture  delivered  in  any  place,  shall  be  deemed  and 
to  be  licensed  or  to  have  leave  to  print,  copy,  and 
h  such  lectures  only  because  of  having  leave  to  attend 
sctnre  or  lectures. 

t.  4  makes  an  exception  in  the  case  of  lectures  pub* 
with  leave  of  the  authors  or  their  assignees,  and  of 
the  statutory  term  of  copyright  had  expired,  and  also 

case  of  lectures  published  before  the  passing  of  the 
>th  September,  1835). 
b.  5  makes  a  farther  exception.  It  enacts  "  that  nothing 

Act  shall  extend  to  any  lecture  or  lectures,  or  Hie 
*g>  copying,  or  publishing  any  lecture  or  lectures,  or 
thereof,  of  the  delivering  of  which  notice  in  writing 
lot  have  been  given  to  the  justices  living  within  five 
from  the  place  where  such  lecture  or  lectures  shall  be 
red  two  days  at  the  least  before  delivering  the  same, 
any  lecture  or  lectures  delivered  in  any  university 
blic  school  or  college,  or  on  any  public  foundation, 
any  individual  in  virtue  of  or  according  to  any  gift, 
ment,  or  foundation,  and  that  the  law  relating 
o  shall  remain  the  same  as  if  this  Act  had  not  been 
l» 

re  is  also  a  copyright  in  prints,  which  will  be  dealt 
n  a  subsequent  chapter ;  but  no  copyright,  as  before 
,  exists  in  prints  of  a  libellous,  obscene,  or  -immoral 
jter.  (a) 

copyright  in  paintings,  drawings,  and  photographs  is 
Ted  by  25  &  26  Vict.  c.  68.  This  will  also  be  treated 
i  subsequent  chapter. 

the  question  whether  copyright  exists  in  the  case  ol 
tapers,  see  the  chapter  on  newspapers,  post. 


CHAPTER  in. 

WHO  MAY  POSSESS  COPYRIGHT. 

no  out  of  consideration  at  present  the  question  ol 
Lational  copyright,  there  is  no  doubt  that  every  person 
her  he  be  a  foreigner  or  a  British  subject)  who  owes 
ince,  either  natural  and  perpetual  or  temporary,  to  the 
(a)  Fide  ante,  p.  11. 
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of  tint  oomtry,  is  capable  of  Tinssaas ing  the  qopt-      i*wi 


tovdjga  of  dm  country,  is  capable  of  Tinssnssiny  tha  oopy- 
Igkfc  k  sny  innocent  won  wUn  he  irabliahes  in  this  country 
ting  the  time  thai*  It©  owes  moh  allegiance* 


Amfcml  bom  British  subject  before  the  Naturalnation 
1*  tf  fast  jeer  (83  Tick.  o.  H)  wis  held  to  cany  his 
stance  with  1dm  throughout  the  world,  sad  no  change 
ff  SBSunstanoe,  time,  or  plsoe  could  free  him  from  it*(a) 
Jfrbptish  author,  therefore,  might  reside  abroad,  sad  jet 
%m  ha  light  as  an  English  author  upon  jmbHostkm  here. 
hmkaoB  abroad  ooold  not  release  hnn  from  his  natural 
;isgfaiMt,aiidihg^ 

lAofaflubjeotof  Eiigkn^  Besides 

Hi  aatnml  and  perpetual  allegiance,  our  law  also  reoog- 
1  a  local  or  temporary  allegiance  which  is  due  from 
■'imj  aKan  or  stranger  born  lor  so  long  s  time  as  he 
Intones  within  the  sovereign's  dominion  and  protection,  (e) 
Hsi  which  he  oeases  to  owe  ss  soon  ss  he  transfers  himself 
jfasm  tins  kingdom  to  another,  (d)  An  alien  friend  tem- 
fMriry  residing  bare  and  consequently  owing  a  temporary 
dbnanoe,  is  entitled  to  copyright  in  any  work  which  he 
pabushes  here  whilst  so  temporarily  residing,  however  short 
m  period  of  residence  may  be.  But  if  the  alien  does  not 
mine  in  the  British  dominions  at  the  time  of  publishing  his 
work  here,  is  he  entitled  to  copyright  in  it  ?(e)  The  answer 
Id  be  given  is  not  free  from  doubt. 

b  In  docks  v.  Purday  (/)  the  Court  of  Common  Fleas,  follow-  a***  ▼•  ****** 
ng  out  the  general  principle  that  an  alien  may  acquire  mr" 
personal  rights  and  maintain  personal  actions  in  respect 
if  injuries  done  to  him,  though  he  cannot  maintain  real 
■etions,  held  that  a  foreigner  resident  abroad  could  acquire 
the  copyright  in  a  work  first  published  by  him  as  author 
or  as  author's  assignee  in  this  country  though  residing 
abroad  at  the  time  that  the  work  was  first  published  here.(g) 
And  in  support  of  this  opinion  the  following  considerations 
were  urged,  that  by  the  5  &  6  Vict.  c.  45,  copyright  is  to 
be  deemed  personal  property,  and  to  be  transmissible  by 

(«)  See  Calvin's  Case  (7  Rep.  6  b.). 


Vide  judgment  of  Lord  St.  Leonards  in  Jeffreys  v.  Boosey  (4  H.  L. 
CaV977).    The  Naturalization  Act  of  83  Vict.  c.  14,  enables  natural 
torn  British  subjects  under  certain  circumstances  to  free  themselves 
m  their  allegiance  (ss.  4,  6)  and  to  resume  it  again  (a.  8). 
c)  Calvin's  Case,  ubi  supra.  (d)  2  Steph.  Black.  418. 

[€)  See  the  judgments  in  Jeffreys  v.  Boosey,  ubi  supra. 
"  5C.  B.  860. 

See  also  in  connection  with  this  opinion  D'Almaine  v.  Boosey 
&  C.  288),  and  Bentley  v.  Foster  (10  Sim.  829),  and  the  opinion 
«f  Bayley,  J.,  in  CkmenH  v.  Walker  (2  B.  &  Cr.  861). 


u 


LAW   OF  OOPYBIOHT. 


Putt  L 
Cbattke  III. 


bequest,  or,  in  case  of  intestacy,  to  be  subject  to  the 
laws  of  distribution  as  other  personal  property,  and 
Scotland  is  to  be  deemed  personal  and  movable  estate,  and 
before  that  statute  it  was  always  treated  as  personal 
property,  and  aliens  can  acquire  personal  property ;  and 
the  opinion   expressed   by   tthadwell,   V.C*,  in  BcnV 

r  (//)  was  referred  to,  that  "if  an  alien  frieud  wrote  a 
book,  whether  abroad  or  in  this  country,  and  gave  the 
British  public  the  advantage  of  his  industry  and  knowledge, 
by  first  publishing  the  work  here,  ho  was  entitled  to  the 
protection  of  the  laws  relating  to  copyright  in  this  country ." 
And  in  Qhappatt  v.  P unlay  (b)  Lord  Abinger,  C.B.,  had 
declared  himself  of  opinion  that  a  foreigner,  who  is  the 
author  of  a  work  unpublished  abroad,  might  communicate 
his  right  of  property  therein  to  a  British  subject,  at  least 
for  the  period  prescribed  by  the  statute  of  Anne.  Another 
decision  in  favour  of  the  doctrine  that  a  foreigner,  though 
readout  abroad  at  the  time  of  publication,  may  have  copy- 
right in  this  country  if  the  first  publication  take-  plaoe  here, 
was  pronounced  by  the  Court  of  Queen's  Bench  in  Boosey  v. 
Ifavidfe%(d)  where  an  action  was  brought  for  infringe- 
ment  of  copyright  in  certain  operatic  airs  composed  by  a 
foreigner  and  alleged  to  have  been  first  printed  and  pub- 
lished in  England*  The  court  stated  no  other  ground  for 
their  decision  than  the  judgment  of  the  Court  of  Common 
Pleas  in  Oocfa  v.  Purdaf. 

The  Court  of  Exchequer  in  Boosey  v.  Purday  {<£),  decided 
in  the  same  year  as  Boosey  v.  Damidton,  refused  to  follow  the 
decision  in  that  case  and  in  Oock*  v.  Purday*  The  plaintiff 
in  Boo&ejf  v.  Purdnif  was  the  assignee  of  certain  airs  of  an 
oj>era  which  Sigtmr  Ricurdi  had  purchased  from  the  com* 
poser  Bellini,  a  foreigner,  and  the  action  was  brought  for 
an  infringement  by  the  defendant  of  the  plaintiff's  copy- 
right in  the  dramatic  airs.  The  court  held  that  a  foreign 
author  residing  abroad,  who  composes  a  work  abroad,  and 
sends  it  to  this  country,  where  it  is  first  published  under  his 
authority,  acquires  no  copyright  therein ;  neither  does  a 
>h  subject  to  whom  such  work  is  assigned  by  the 
foreign  author  gain  any  such  right.  Pollock,  C.B.,  in 
delivering  the  judgment  of  the  court,  said,  "We  perfectly 
concur  with  the  Court  of  Common  Pleas,  that  a  foreigner 
in  amity  with  this  country  may  sue  for  the  infringement 
of  any  of  his  righto,  a  point  which  we  never  doubted :  but 
we  thought  it  clear  that  a  foreigner  had  no  copyright   m 


(a)  10  Sim.  329. 
(c;  13  Q.  B.  257. 


\h)  4  Y.  &  Col.  495. 
(*/)  4  Exch.  H& 
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by  the  common  law,  and  that  his  right   most       Paul 
rholly  upon  the  construction  of  the  statutes,  and  if  cturnm  ul 

not  give  it  to  him  he  could  have  no  right  at  all.         ~ * 
uh  respect  to  the  construction  of  the  statutes,  we 

if  there  were  no  binding  authorities  to  the  con- 
it  the  Legislature  did  not  mean  to  confer  a  copyright 

wit  British  subjects Our  opinion  is  that  the 

xre  most  be  considered  prima  facie  to  mean  to  legis- 
its  own  subjects  only,  in  some  sense  of  that  term, 
ould  include  subjects  by  birth  or  residence,  being 

and  the  context  or  subject  matter  of  the  statutes 
i  call  upon  us  to  put  a  aifferent  construction  upon 

And  even  before  the  decision  in  Cocks  v.  Puraay, 
I,  V.C.,  in  Delondre  v.  8haw,(a)  though  not  dealing 
saae  with  the  question  of  copyright,  remarked  that 
art  does  not  protect  the  copyright  of  a  foreigner."  (6) 
aw  on  the  subject  of  the  copyright  of  foreigners,  jtfrtn  ▼. 
tiese  conflicting  decisions  had  left  in  considerable 
ppeared  to  be  finally  determined  by  the  House  of 
1  the  case  of  Boosey  v.  Jeffreys,  after  all  the  judges 
a  called  on  to  deliver  their  opinions.  The  facts  of 
e  were  as  follow :  (c)  Bellini,  the  celebrated  musical 
•r,  an  alien  friend,  composed,  while  living  at  Milan, 
atic  work  "  La  Sonnainbula,"  in  which  by  the  laws 

force,  he  had  a  certain  copyright.  He  there  on  the 
February,  1861,  by  an  instrument  in  writing,  bear- 
f  on  that  day,  made  an  assignment  of  that  copyright 
jini  Ricordi,  which  assignment  was  valid  by  the  laws 
i  force.  Ricordi  afterwards  came  to  this  country, 
the  9th  of  June,  1831,  by  deed  assigned,  for  valuable 
•ation,  the  copyright  in  the  said  work  to  Boosey,  his 
rs,  administrators,  and  assigns,  but  for  publication  in 
:ed  Kingdom  only.    Boosey  printed  and  published  the 

this  country  before  any  publication  abroad.  Then 
,  without  any  licence  from  Boosey,  printed  and  pub- 
be  same  work  in  this  country.  Boosey  brought  an 
gainst  Jeffreys  for  the  infringement  of  his  copyright, 

action  was  tried  before  Rolfe,  B.  (subsequently  Lord 
rth),  who  directed  the  jury,  in  accordance  with  the 
i  in  Boosey  v.  PurJay,  to  find  a  verdict  for  the  de- 
Jeffreys.  The  matter  came,  on  bill  of  exceptions, 
the  Court  of  Exchequer  Chamber.  That  tribunal 
iced  the  direction  given  by  the  judge  at  the  trial,  to 
ig.     A  writ  of  error  was  then  brought  in  the  House 

Sim.  240.         (7>)  See  Olkndorf  v.  Black  (4  De  G.  &  S.  209). 
\  the  statement  submitted  to  the  judges  (4  H.  L.  Cas.  843). 
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of  Lords,  where  the  question  was  argtied  at  great  length, 
and  the  judges  were  asked  to  deliver  their  opinions,  which 
ten  of  them  did  in  an  elaborate  and  exhaustive  manner  and 
at  considerable  length,  Several  questions  were  submitted 
to  them  by  the  House  of  Lords,  but  we  have  only  to  deal  at 
present  with  one  of  the  topics  that  engaged  their  attention, 
i.e.,  whether  a  foreigner  who  is  not  resident  here  at  the  time 
of  the  publication  here  of  a  work  composed  by  him  has  any 
copyright  in  such  work.  On  this  subject  the  judges  were 
divided  in  opinion,  as  might  have  been  expected  from  the 
opposite  decisions  which  their  respective  courts  had  already 
pronounced.  Four  judges  were  of  one  opinion,  and  six  of 
another.  Williams,  Erie,  Wightman,  Maule,  Coleridge,  and 
Crompton,  JJ.j  pronounced  in  favour  of  the  proposition  that  a 
foreign  author  might  gain  an  English  copyright  by  publish- 
ing in  England  before  any  publication  abroad,  though  resi- 
dent abroad  at  the  time  of  publication,  on  the  grounds  that 
there  were  no  words  in  the  Act,  8  Anne,  e.  19  (the  first 
Copyright  Act),  which  confines  its  benefits  to  British  sub- 
jects, by  birth  or  residence,  though  the  context  and  other 
provisions  of  the  Act  showed  that  the  publication  must  be 
British ;  that  the  title  of  the  Act  ((t  An  Act  for  the  encou- 
ragement of  Learning,  &c./J)  did  not  require  such  a  con- 
struction of  its  provisions,  and  Parliament  might  legislate 
for  foreigners  in  respect  of  the  legal  consequences  in  Great 
Britain  of  an  act  done  there  ;  that  the  nature  of  the  property 
mi  mnlqginHi  to  property  in  ofiiar  pereonalfcyj  and  fcwl  m 
alien's  copyright  was  analogous  to  the  right  which  he 
possessed  while  residing  abroad  to  prohibit  the  publication 
here  of  words  defamatory  of  his  character ;  (a)  that  to  limit  the 
Act  of  Anne  to  native  authors  would  be  to  lessen  its  bene- 
ficial operation ;  that  first  publication  in  England  of  a  work 
by  a  foreign  author  was  not  a  matter  ultra  vires,  therefore, 
the  municipal  law  might  deal  with  it ;  that  the  gift  by  Par- 
liament of  copyright  to  a  foreign  author  publishing  in  this 
country  was  within  the  province  of  Parliament,  it  was  a 
dealing  with  British  interests  and  a  legislation  for  British 
persons ;  that  it  would  be  absurd  to  lay  down  the  doctrine 
that  a  foreign  author  should  have  no  copyright  if  he  remained 
at  Calais  whilst  his  work  was  being  published  in  England, 
but  that  he  should  gain  that  copyright  if  he  crossed  o\ 
Dover,  and  there  gave  directions  for  and  awaited  the  publi- 
cation of  his  work ;  and  the  following  harsh  consequence 
would  also  result  from  the  doctrine  of  the  necessary  presence 
in  the  United  Kingdom  of  the  foreign  author  at  the  time  of 
(o)  Pisani  v.  EMM  (6  Bin?,  N    r 
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the  publication  of  his  works, — that  a  bookseller  might  pur* 
chase  a  literary  work  in  manuscript  from  a  foreign  author 
iwiiliuit  here,  yet  might  lose  the  copyright  if  the  author 
thoold  choose  to  leave  this  country  and  be  absent  from  it, 
even  without  the  knowledge  of  the  bookseller,  at  the  time  of 
publication  ;  nay,  if  the  booksellur  should  think  it  best  to 
publish  the  works  in  several  volumes  at  several  times,  ho 
might  have  copyright  in  some  of  the  volumes  and  not  in 
other* — because  the  existence  or  non-existence  of  the  right 
would  vary  with  the  accident  of  the  author's  being  or  not 
b*n£  in  this  country  at  the  dates  of  the  respective  pub- 
lications of  the  volumes. 

Notwithstanding  the  foregoing  very  weighty  reasons,  the 
kw  lords,  Lords  Cranworth,  C,  Brougham,  and  St.  Leo- 
e*rds,  agreed  with  the  views  expressed  on  this  point  by  the 
minority  of  the  judges,  Alderson  and  Parke,  B.B.,  Pollock, 
and  Jervia,  C.J. ;  ami  the  House  of  Lords,  reversing 
the  decision  of  the  Exchequer  Chamber,  upheld  the  direc- 
tion given  by  Rolfe,  B.  to  the  jury  at  the  original  trial  of 
the  case,  anil  thus  decided, (a)  that  to  entitle  a  foreigner  to 
the  copyright  in  any  work  first  published  by  him  in  this 
country,  he  must  he  actually  resident  here  at  ti  jf  th$ 

fmUicatum  of  such  work,  and  consequently  that  no  assign- 
by  a  foreigner,  not  resident  hero  at  the  time  of  publi- 
Teet  in  a  British  subject  a  copyright  in  the  work 
of  the  foreigner  published  here  by  that  British  subject. 

grounds  on  which  the  judgment  of  the  House  of  Lords 
important  case  rested,  will  tppaas  from  the  following 
[m  from  the  judgments  delivered.  Locd  Cranworth,  0.. 
recapitulating  the  facts,  said:  "It  may  be  assumed 
on  t£o  facta  thus  proved,  the  rights  of  Bellini,  the 
{if  any),  had  been  effectually  transferred  to  Boosey, 
the  defendant  in  error;  and  thus  the  important  qnoition 
aroaOt  whether  Bellini  had  by  our  law  a  copyright  which  he 
could  transfer  through  Ricordi  to  Boosey,  so  as  to  entitle 
the  latter  to  the  protection  of  our  laws  ?  ....  In  the  first 
s  proper  to  bear  in  mind  that  the  right  now  in 
[>n— namdy,  the  copyright  claimed  by  the  i  I  fendant  in 
(Booaey) — U  not  the  right  to  publish  or  to  abstain  from 
publishing  a  work  not  yet  published  at  all,  but  the  exclusive 
nght  of  mult  i  i  >pies  of  a  work  already  published,  and 

fint  published  by  the  defendant  in  error  (Boosey)  in  this 
country.  Copyright  thus  defined,  if  not  the  creature,  as  I 
believe  it  to  be,  ut  our  statute  law,  is  now  entirely  regulated 
by  it,  and,  therefore,  in  determining  its  limits,  we  moat  loofc 
(a)  See  Rmkdge  t.  L™  (/><*'♦  V  S1) 
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exclusively  to  the  statutes  on  which  it  depends.  .  .  .  The 
substantial  question  is  whether  under  the  term  'author* 
(in  8  Anne,  c.  19}  we  are  to  understand  the  Legislature  as 
referring  to  British  authors  only,  or  to  have  contemplated 
all  authors  of  every  nation.  My  opinion  is  that  the  statute 
must  bo  construed  as  referring  to  British  authors  only. 
Prltnd  facie,  the  Legislature  of  this  country  must  be  taken 
to  make  laws  for  its  own  subjects  exclusively,  and  where,  as 
in  the  statute  now  under  consideration,  an  exclusive  privi- 
lege is  given  to  a  particular  class  at  the  expense  of  the  rest 
of  Her  Majesty^  subjects,  the  object  of  giving  that  privi- 
lege roust  be  taken  to  have  been  a  national  object,  and  the 
privileged  class  to  bo  confined  to  a  portion  of  that  commu- 
nity, for  the  general  advantage  of  which  the  enactment  was 
made.  When  I  say  that  the  Legislature  must,  prima  foci*, 
be  taken  to  legislate  only  for  its  own  subjects,  I  must  be 
taken  to  include  under  the  word  *  subjects,'  all  persons 
who  are  within  the  Queen's  dominions,  and  who  thus  owe 
to  her  a  temporary  allegiance.  I  do  not  doubt  but  that  a 
foreigner  resident  here,  and  composing  and  publishing  a 
book  here,  is  an  author  within  the  meaning  of  the  statute — 
he  is  within  its  words  and  spirit,  ,  .  .  Copyright,  defined  to 
mean  the  exclusive  right  of  multiplying  copies,  commences 
ttt  the  instant  of  publication;  and  if  the  author  is  at  that 
time  in  England,  and  while  here  he  first  prints  and  publishes 
his  work,  he  is,  I  apprehend,  an  author  within  the  meaning 
of  the  statute,  even  though  he  should  have  come  here  solely 
with  a  view  to  the  publication.  .  .  .  *  But  if  at  the  time  when 
copyright  commences  by  publication  the  foreign  author  is 
not  in  this  country,  he  is  not,  in  my  opinion,  a  person  whose 
interests  the  statute  meant  to  protect.  I  do  not  forget  the 
argument  that  from  this  view  of  the  law  the  apparent 
absurdity  results,  that  a  foreigner  having  composed  a  work 
at  Calais,  gains  a  British  copyright  if  he  crosses  to  Dover, 
and  there  first  publishes  it,  whereas  he  would  have  no  c 
right  if  he  should  send  it  to  an  agent  to  publish  for  him.  I 
own  that  this  does  not  appear  to  me  to  involve  any  absur- 
dity. It  is  only  one  among  the  thousand  instances  that 
happen,  not  only  in  law,  but  in  all  the  daily  occurrences  of 
life,  showing  that  whenever  it  is  necessary  to  draw  a  line, 
cases  bordering  closely  on  either  side  of  it  are  BO 
each  other,  that  it  is  difficult  to  imagine  them  as  belonging 
to  separate  classes ;  and  yet  our  reason  tells  us  they  are  aa 
completely  distinct  as  if  they  were  immeasurably  removed 

from  each  other If  the  object  of  the  enactment  \\ 

give,  at  the  expense  of  British  subjects,  ■  premium  to  those 
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I,  no  matter  where,  in  the  cause  of  literature  1 
eco   no   adeiji  i^on    for    tin-    exception,    which    it    is 

admitted  on  all  hands  we  must  introduce,  against  those  who 
only  compose,  but  first  publish  abroad.  If  we  are  to 
the  statute  (a)  as  meaning  by  the  word  'author'  to 
foreign  authors  living  and  composing  abroad/ 
why  are  we  not  to  put  a  similar  t uctfl nded  construction  on 
the  words  'first  published?'  And  yet  no  one  contends  for 
toch  an  extended  use  of  these  latter  words.  Some  ll 
via  laid  on  the  supposed  analogy  between  copyright  and 
the  right  of  a  patentee  for  a  new  invention;  but  the  dis- 
ia  obvious*  The  Crown,  sit  common  law  had,  or 
to  have,  a  right  of  granting  to  any  one,  whether 
^mer,  a  monopoly  for  any  particular  inaim- 
This  was  claimed  as  a  branch  of  the  royal  prero- 
gative, and  all  which  the  statute,  21  Jac.  1,  c.  3,  S.  <>,  did 
w**  to  coutine  it-  e  within  certain  prescribed  limit  >  \ 

hot  it  persons  to  whom  it  might  exteud  mitotic 

The  analogy,  if  pursued  to  its  full  extent,  would  tend  to 
tkam  that  first  publication  abroad  ought  not  to  interfere 
with  an  author's  right  in  this  country.  For  certainly  it  is 
do  objection  to  a  patent  that  the  subject  of  it  has  been  in 

pahbc  oae  in  a  foreign  country My  opinion  is  founded 

mq  the  genera  bat  a   British  statute  tnust/<ron<; 

fttie  be  understood  to  legislate  for  British  subjects  only,  and 
there  are  no  special  circumstances  in  the  statute  of 
relating  to  authors,  leading  to  the  notion  that  a  more 
"  range  was  meant  to  be  given  to  its  enactments." 
Tbe  reasons  assigned  by  Lord  Brougham  were  of  a  similar 
Otfur  Leonards,  in  fcb  of  his  judgment, 

eaid,  "  I  I  your  lordships  that  it  is  quite 

dear,  aa  an  abxtraei  proposition!  that  an  Act  of  Parlim 
oflhiacot.  ving  within  its  view  a  municipal  operation — 

having,  ftl  *r  case,  a  liai illH Sal  operation, 

being  tie  nJ*>n  limited  t<>  the  kingdom  —cannot  be  considered 

itute  and  common 
Uw  do  provi-  jaers   when  they  beooie  resident 

act*,  and  owe  at  least  ■  ^-\  allegiance  t<  i  the  Sovereign, 

v  aoatriit  right!  jnst  as  other  ptrnonsdo  ;  not  be* 
v  are  foreigner*,  but  because,  being  hen  .  tiny  are 
led,  in  so  far  as  they  do  not  break  in  upon  certain 

i  to  put  «f  the  lUti-i*  H  Arm*  rvferred  to  t*  thil 

at  aur  book  or  hook*  aim*  -1  and  u  -i  and 

'    or  ib*t  ftlmll  hereafter  be  oocnpuwd,  sad   In*  *A»itfu©«  or 
tail  have  the  sole  Uherty  of  printing  < 

term  of  I  •  not  from  ihe  day  nf 

■sum*,  ■ad 
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rules,  to  the  general  benefit  of  the  law  for  the  protection  of 
their  property,  ia  the  same  way  as  if  they  were  natural  born 

subjects It  has  been  decided,  and  it  is  no  longer  to 

be  disputed,  nor  is  it  attempted  to  be  disputed,  that  the  first 
publication  must  take  place  here ;  but  that  is  only  by  impli- 
cation from  the  provisions  in  the  Act  of  Parliament.  Wd, 
then,  if  the  first  publication  must  take  place  here,  must  the 
printing  likewise  take  place  here  ?  There  is  no  such  actual 
provision :  it  is  not  said  so,  but  I  apprehend  it  is  implied ;  I 
think  it  is  clearly  implied  from  the  provisions  of  the  Act, 

that  the  printing  must  take  place  here If  it  is  clear 

as  I  apprehend  it  to  be,  that,  in  the  first  place,  a  book  which 
is  a  foreign  composition  must  be  first  published  here,  and, 
secondly,  that  it  must  be  printed  here ;  would  it  not  neces- 
sarily and  naturally  follow  that  the  man  himself  should  be 
here  to  superintend  that  publication.  Is  it  not  a  natural  in- 
ference from  the  Act  of  Parliament,  which  does  not  expressly 
provide  for  either  of  the  foregoing  conditions,  that  it  implies 
that  the  man  shall  be  here  to  superintend  his  publication, 
seeing  that  it  shall  not  only  be  first  published  here,  but  that 
it  shall  also  be  printed  here  ?  Nothing  could  be  further  from 
the  intention  of  the  Legislature  at  the  time  that  this  Act  of 
Parliament  was  passed  than  that  a  foreigner  should  be 
enabled  to  import  books  printed  abroad  ;  but  unless  you  put 
that  construction  upon  the  Act  of  Parliament,  he  would  have 
been  able  to  import  books  printed  abroad,  and  bringing  them 
here,  to  have  a  copyright  in  their  publication.  That  would 
plainly  be  directly  contrary  to  the  intention  of  the  Legisla- 
ture. I  think,  therefore,  that  gives  us  an  easy  means  of 
interposition  as  to  the  meaning  of  the  statute,  with  regard 
to  the  residence  of  the  publisher.  .  ...  If  there  is  no  com- 
mon law  right,  which  in  my  opinion  there  clearly  is  not,(a) 
and  if  the  statute  does  not  apply  to  foreigners,  qua 
foreigners  (although  I  entirely,  of  course,  admit,  that  when 
a  man  owes  a  temporary  allegiance,  he  is  entitled  to  the 
benefit  of  it)  then  there  being  no  common  law  right, 
would  be  a  new  right  given  by  Act  of  Parliament,  and  the 
foreigner  must  bring  himself  within  the  terms  of  that  Act  of 
Parliament  in  order  to  enjoy  it ;  and  to  do  so,  in  my  appre- 
hension, he  must  be  able  to  predicate  of  himself  that  he 
a  subject  of  these  realms,  at  least  for  the  time  being/* 

The  authority  of  Jeffreys  v,  Boosey  as  a  decision  binding 
at  the  present  day  has  been  much  shaken  by  the  opinions 

(a)  It  must  be  remember  the  common  law  right  of  which  the 

existence  ia  denied  here  and  elsewhere  in  the  judgments  in  this 
is  a  common  law  copyright  afar  publication. 


? 
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apre&aeu  by    Lords    Cairns    and    West  bury   in   Rmtthdy*       r*w  l 
ii.  Luc ;-j |  to  the    effect    that  no  matter  where  the  iiutlior    chato  m. 
I  raided  at   tbe    time    of    publication,   he  was    entitled    to 
1  copyright  if   be    first    published  in  the  United    Kingdom. 
m  It  *as  not   necessary,    however,   expressly  to   decide   the 

point  in  that  case,  as  the  authoress  of  the  book  in  rpies- 
i  doa  resided  in  Canada  at  the  time  of  publication  here; 
!  »d  two  other  law  lords  (Lords  Cranworth  and  Cheltns- 
^  fcrd)  adhered  to   the  view  of  the  law  laid  down  in  Jrjfn  y* 

Lord  Cairns    stated    the   reasons   for   his  opinion  thus  :  <  pinion  0f  i^ 
I  "The  intention    of     the   Act    is    to   obtain   a   benefit    for**"™1 
■  the  people  of    this    country   by   the   publication  to   them 

rf  works  of  learning,  of  utility,  of  amusement.  This 
i|  benefit  is  obtained,  in  the  opinion  of  the  Legislature,  by 
I  offering  a  certain  amount  of  protection  to  the  author,  thereby 

iiduring  him  to  publish  his  work  here.     This  is,  or  may  be, 

It  benefit  to  the  author,  but  it  is  a  benefit  given,  not  for  the 
ake  of  the  author  of  the  work,  but  for  the  sake  of  those  to 
*hom  the  work  is  communicated.     The  aim  of  the  Legis- 
i  Ittore  is  to  increase  the  common  stock  of  the  literature  of 
tie  country  ;  and  if  that  stock  can  be  increased  by  the  pub- 
licatiun  for  the  first  time  here  of  a  new  and  valuable  work 
composed  by  an  alien  who  never  has  been  in  the  country, 
I  Eee  nothing  in  the  wording  of  the  Act  which  prevents, 
nothing  in  the  policy  of  the  Act  which  should  prevent,  and 
everything  in  the  professed  object  of  the  Act,  and  in  its  wide 
md  |ifeneral  provisions  which  should  entitle  such  a  person  to 
the  protection  of  the  Act,  in  return  and  compensation  for 
the  addition  he  has  made  to  the  literature  of  the  country." 
Lord  West  bury  said,  "The  case  of  J*ffrr,j$  v.  lluoncy  is  a  •  »pininn  «>f  1.01 
decision  which  is  attached  to  and  depends  on  the  particular        *'hlll,r>- 
Satate  of  which  it  was  the  exponent  ;   and  as  that  statute 
has  been  repealed,  and  is  now  replaced  by  another  Act,  with 
different  enactments  expressed  in  different  language.     The 
&*  of  JttTroys  v.  fiuottvy,  is  not  a  binding  authority  in  the 
^position    of  this  later  statute.     The  Act  appears  to  havo 
bin  dictated  by  a  wise  and  liberal  spirit,  and  in  the  same 
spirit    it   should    be    interpreted,   adhering,   of   course,   to 
'L'f  settled   rules  of  legal  construction.     The  preamble  is, 
■'■  my  opinion,  quite  inconsistent  with  the  conclusion  that 
tb»  protection   given   by  the  statute   was  intended  to    be 
*u:ti:ied  to  the  works  of  British  authors.     On  the  contrary, 
i^-ias  to  contain  an  invitation  to  men  of  learning  in  every 
■"'■Giiiry   to   make  the    Uinh-d  Klnydnm,    the    place   of   first 
'.)  L.  Kep.  :\H.  L.  On*.  KM);  IX  L.T.' N.  S.  H74;  37  L.  J.  4:>l,  (!h. 
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cation  of  their  works;  and  an  extended  term  of  copyright 
ighout  the  whole  of  the  British  dominions  is  the  reward 
eir  so  doing.  So  interpreted  and  applied,  the  Act  is 
iary  to  the  advancement  of  learning  in  this  country. 
real  condition  of  obtaining  its  advantages  is  the  first 
cation  by  the  author  of  his  work  in  the  United  Kingdom. 
ing  renders  necessary  his  bodily  presence  here  at  the 
and  I  find  it  impossible  to  discover  any  reason  why 
>uld  be  required,  or  what  it  can  add  to  the  merit  of  the 
publication.  It  was  asked,  in  Jeffreys  r. Boosey, why  should 
.ct  (meaning  the  statute  of  Anne)  be  supposed  to  have 
passed  for  the  benefit  of  foreign  authors  f  But  if  the 
[uestion  be  repeated  with  reference  to  the  present  Act, 
aswer  is,  in  the  language  of  the  preamble,  that  the  Act 
3nded '  to  afford  greater  encouragement  to  the  produc- 
of  literary  works  of  lasting  benefit  to  the  world;'  a 
>se  which  has  no  limitation  of  person  or  place.  But  the 
lecures  a  special  benefit  to  British  subjects,  by  pro* 
tg  the  advancement  of  learning  in  this  country,  which 
let  contemplates  as  the  result  of  encouraging  all 
rs  to  resort  to  the  United  Kingdom  for  the  first  pub- 
)n  of  their  work.  The  benefit  of  the  foreign  author 
idental  only  to  the  benefit  of  the  British  public.  Cer- 
'  the  obligation  lies  on  those  who  would  give  the  term 
or '  a  restricted  signification  to  find  in  the  statute  the 
as  for  so  doing.  If  the  intrinsic  merits  of  the  reason- 
n  which  Jeffreys  v.  Boosey  was  decided  be  considered 
which  we  are  at  liberty  to  do,  for  it  does  not  apply  to 
ase  as  a  binding  authority),  I  must  frankly  admit  that 
no  means  commands  my  assent." 
3t.  2  of  the  Naturalization  Act,  1870  (33  Vict.  c.  14) 
s  that  "  real  and  personal  property  of  every  description 
3e  taken,  acquired,  held,  and  disposed  of  by  an  alien  in 
ime  manner  in  all  respects  as  a  natural-born  British 
t ;  and  a  title  to  real  and  personal  property  of  every 
iption  may  be  derived  through,  from,  or  in  succession 
alien,  in  the  same  manner  in  all  respects  as  through, 
or  in  succession  to  a  natural-born  British  subject/' 
enactment,  unless  its  very  general  words  are  in  some 
er  explained  away  as  not  intended  to  apply  to  the  case 
>yright,  would  appear  to  do  away  wholly  with  the  effect 
>  decision  in  Jeffreys  v.  Boosey  as  to  all  future  cases. 
11  copyright  is  "personal  property"  by  5  &  6  Vict. 
8.  25  :  It  can  be  acquired  by  any  natural-born  British 
?t  by  first  publishing  his  work  in  this  couutry 
ver  ho  is  at  the  time  of  its  publication  :    By  the  enact- 


«pnuun  is  not  quite  iree  irom  uouut,  in  an  pmoaoimy 

■hnnat-e  court  of  appeal,  should  it  ever  come  before  that 

awl  for  determination,  will  decide  it  in  favour  of  the 

1  in  accordance  with  the  opinions  of  Lords  Westbury 

Cairns  above  referred  to. 

;  ia  quite  settled  that  it  is  not  necessary  in  order  to  Meaning  or 

to  a  foreign  author  to  copyright  in  his  work,  that  bSffiSIiSir. 

U  be  resident  within  the  United  Kingdom  at  the  time 

i  first  publication  here.     It  is  sufficient  that  he  should 

at  time  be  resident  in  any  part  of  the  British  dominions. 

fhe  words  "  British  dominions  "  are  defined  by  5  &  6 

&  45,  s.  2,  to  mean  and  include  all  parts  of  the  United 

km  of  Great  Britain  and  Ireland,  the  islands  of  Jersey 

roernsey,  all  parts  of  the  East  and  West  Indies,  and 

colonies,  settlements,  and  possessions  of  the  Crown, 

now  are  or  hereafter  may  be  acquired.     In  conformity 

bis  it  was  determined  by  the  Court  of  Appeal  in 

ry,  in  the  case  of  Low  v.  Ruutle(hje,(b)  that  an  alien 

a  native  of  the  United  States  of  America)  could,  by 

rary  residence  in  Canada  at  the  time  of  publication 

land,  acquire  a  British  copyright  in  the  work  pub- 

bere.      In    that   case   it   was  agreed    between    the 

s  and  an  American  authoress,  from  whom  they  had 

3d  the  manuscript  of  a  book  written  by  her,  that  she 

jo  to  Montreal  and  reside  there  till  after  the  publi- 

>f  the   work   in   England   by  the   plaintiffs.      She 

at  Montreal  from  the  19th  of  May,  1864,  till  after 

of  Jane,  1864,  when  the  book  was  published  for 

time  by  the  Messrs.  Low,  in  London.     An  injunc- 
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>ssrs.  Routledge  from  publishing  an  edition  of  the  same 
rk;  and  on  appeal  the  Lords  Justices  upheld  his  decision. 
rd  Justice  Turner  observed :  "  It  was  said  for  the  defen- 
Qts  that  the  same  word  '  author/  which  is  contained  in 
s  statute,  was  also  contained  in  the  statute  of  Anne,  the 
jt  Copyright  Act,  and  that  strong  opinions  were  expressed 
the  judges,  and  by  the  law  lords  in  the  House  of  Lords, 
the  case  of  Jeffreys  v.  Boosey,  that  the  word  €  author'  in 

>  statute  of  Anne  means  an  author  resident  in  England  at 

>  time  of  publication,  and  that  the  same  construction 
*ht  to  bo  given  to  the  word  ( author*  in  the  Stat.  5  &  6 
st.  c.  45,  now  under  our  consideration.  But  there  is  no 
>vision  in  the  statute  of  Anne  that  the  statute  shall  extend 
the  colonies,  and  in  the  statute  we  are  now  considering 
s  expressly  so  provided."     It  was  also  urged  on  behalf  of 

>  defendants  that  5  &  6  Vict.  c.  45,  did  not  extend  to 
onies  having  legislatures  of  their  own,  as  Canada;  but 

>  Lord  Justice  held  that  the  word  "  colonies,"  in  the 
*ence  of  a  context  to  control  it,  must  extend  to  all  colonies. 
is  decision  was  affirmed  by  the  House  of  Lords,  (a) 
Even  if  a  statute  of  the  colony  in  which  the  alien  resides 
the  time  of  the  publication  of  his  work  here,  prevents  an 
3n  acquiring  a  copyright  in  a  work  published  by  him  in 

>  colony  during  his  residence  there,  that  would  make  no 
ference  as  to  his  title  to  copyright  here.  An  alien  has 
hts  as  a  subject  of  the  Crown  whilst  residing  in  one  of  its 
onies,  as  well  as  rights  as  a  subject  of  the  colony ;  and 
>ugh  his  civil  rights  within  the  colony  depend  upon  the 
onial  laws,  his  civil  rights  beyond  the  .limit  of  the  colony 

>  independent  of  those  laws.  "  Every  alien,"  said  Turner 
F.,  in  the  case  last  referred  to,  "coming  into  a  British 
ony  becomes  temporarily  a  subject  of  the  Crown,  bound 
,  subject  to,  and  entitled  to  the  benefit  of,  the  laws  which 
3ct  all  British  subjects.  He  has  obligations  both  within 
I  beyond  the  colony  into  which  he  comes.  As  to  hie 
hts  within  the  colony,  he  may  well  be  bound  by  its  laws ; 
t  as  to  his  rights  beyond  the  colony  he  cannot  be  affected 

those  laws,  for  the  laws  of  a  colony  cannot  extend  beyond 
territorial  limits." 

Publication  in  the  United  Kingdom  is  indispensable  tc 
Dyright.  That  this  was  the  intention  of  the  Legislature 
3hown  by  various  provisions  of  the  statute ;  besides  whicl 
t  would  be  very  inconsistent  with  the  usual  practice  of 

>  Imperial  Parliament  to  create  a  system  of  copyright  la* 

a)  See  L.  Rep.  3  Eng.  &  Ir.  App.  100 ;  18  L.  T.  N.  S.  874  ;  37  L.  J 
,  Ch. 
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r  all  the  colonies  and  dependencies  in  the  empire,  many  of 

«hi<ch  bare  repruar"  >na  of  their  own,  without 

»q  with  those  colonies  or  dependencies,  and 

any  ronaiderat 


PA«Tt 


to  t  ho  Tar 
of  jur 
and 


whether  a  uniform  and  arbitrary 

(need  by  this  Act,  would  be  suit- 

MUDStances,  states  of  civilisation,  and 

nee  and  judicature  in  these  different 

■"(*> 
Bat  when  copyright  once  exists,  the  area  over  which  it 
he  whole  of  the  British  dominions.(fc) 
I  important  to  observe  that  by  the  International  Copy-  British  snb^t 
A.  9  Vict,  c.  12,  s.  18)  a  British  subject  whoS^""** 

publishes  abroad  is,  equally  with  a  foreigner,  deprived 
ly  ropyright  save  such  as  he  may  acquire  under  that 
mod  if  there  U  no  treaty  giving  effect  bo  the  Act  in  his 
c»*c  ia  country.     This 

i  oidad  by  W lj  V.i.\,  in  8  field,(c) 

which    **»■**•  rayed    for    an  injunction    t-< 

ag    a    drama    ("The 
Bawn")  written  by  the  plaintiff,  and  as  it  appeared 
the  boor  the  eaae,  repr  plaintiff  at 

g   represented    in    England. 

•'hrmeei'  1  to  grant    the  injunction  and 

the  bill  with  DMtSj  being  dl  opinion  that  Hm 

f  tli  f  7  &  8  Vict.  t\  12,  took  away 

right*    the  plaintiff  might  otherwise    have   had. 

he    had    KrsI    represented    hia   drama   here,  he  would 

te  provisions  of  the  Dramatic  Copy- 

Then  7  A  8  Vict.  c.  12,  was  passed,  enabling  Bar 

'•onferring  on  other  nations 

le  who  first  publish  their 

laintiff  had  I  double  right 

h   the  7  A  8  Vict.  e.   12,  waft 

ID) 
if  art  deprive 

be  Bret  representation  of 

the   benefit  of  eop\  1    he 

amier  the  arrangement  which  may  have  been  DOOM  to 

(i   this  country  and 
country  which  hi'  to  favours  with   bin   repiesSDtstl 

*es  to  publish  )  u  a  country 

►  too  into  any  treaty   or   made  any  n 
t  with  regard  to  copyright,  thru  | 

7*/#  T.  Low  (I,    I  j   I  Ir    \|,|., 

d2 
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nothing  more  to  say  to  him ;  he  must  be  taken  to  have  elected 
under  which  of  the  two  statutes  with  respect  to  copyright 
he  wishes  to  come,  by  performing  his  work  in  one  country 
instead  of  the  other,  and  he  is  thereby  excluded  from  all 
advantage  of  publishing  in  the  other."  (a) 

The  property  which  an  author  has  in  his  unpublished 
ideas  embodied  in  a  tangible  shape  being  independent  of 
statute  (h)  it  should  seem  that  an  alien  friend  might  prevent 
the  unauthorised  publication  here  of  any  of  his  unpublished 
works,  (c) 

Besides  the  copyright  which  may  be  possessed  by  indivi- 
dual authors  and  proprietors,  there  is  also  a  copyright  en- 
joyed in  certain  works  by  the  Crown,  and  in  others  by  the 
Universities,  to  which  attention  will  now  be  directed. 


CHAPTER  IV. 

CROWN  AND  COLLEGE  COPYRIGHT  IN  BOOKS. 

works  in  which  The  copvright  claimed  by  the  Crown  extended  to  the  English 
STeS'  Translation  of  the  Bible,  the  Book  of  Common  Prayer,  the 
Statutes,  Orders  of  the  Privy  Council,  and  State  Proclama- 
tions ;  also  to  Almanacs,  Lilley's  Latin  Grammar,  the  Year- 
books and  reports  of  judicial  proceedings.  The  exclusive 
right  of  printing  these  was  held  to  be  vested  in  the  King;  and 
he  granted  letters  patent  authorising  others  to  print  and  pub- 
lish them.  Some  part  of  this  claim  has  now  become  obsolete, 
but  a  large  part  still  remains  unquestioned,  and  has  been 
recognized  in  various  decisions  of  courts,  both  of  Common 
Law  and  Equity.  The  claim  of  the  Crown  to  this  copyright 
has  by  some  been  based  upon  a  right  of  property  similar  to 
the  right  of  a  private  author  or  his  assigns  ;(ci)  by  others 
it  has  been  treated  as  grounded  on  naked  prerogative  and 
reasons  of  state  policy.  It  is  impossible  to  decide  the  point 
satisfactorily,  nor  is  the  matter  one  of  importance. 

(a)  At  Wood,  V.C.  (1  H.  &  M.  597 ;  9  L.  T.  N.  S.  709 ;  S3  L.  J. 
38,  Ch.) 

(b)  See  Prince  Altxrt  v.  Strange  (2  De  G.  &  S.  652 ;  1  Mac.  &  G.  25). 

(c)  It  has  been  held  in  America  that  the  sect.  (9)  of  the  Act  of 
CongTess  (Act  of  1831,  c.  1G)  which  gave  redress  for  the  unauthorised 
printing  or  publishing  of  manuscripts,  operated  in  favour  of  a  resident 
of  the  United  States  who  had  acquired  the  proprietorship  of  an 
imprinted  liu-rary  composition  from  a  non-resident  alien  author :  (Ketne 
v.  Wheat  U-y,  Anier.  Law  Reg.  45,  cited  Law's  Digest  of  Patent,  Copy- 
right, and  Tradesmark  Cases,  p.  256.) 

(d)  E.g.,  Lord  Mansfield  in  Millar  v.  Taylor  (4  Burr.  2401). 
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ne(n)  rests  the  claim  of  the  Crown  to  copyright 

<>f  the  Bible  on  two  gtoonoBj  that 

M  made  at  the  expense  of  the  Crown,  and 

n  is  the  head  of  the  Church.    Lord  Mans- 

(fc)  regarded  it  as  a  mere  right  of  property  founded  on 

purchase  of  the  translation   by  the  King  in  the  time  of 

les  L    Lord  Lyndhiir-t  [e]  refers  it  to  another  considera- 

r  of  the  duty  (carrying  with 

rmcpooding  prerogative)  imposed  on  the  Sovereign  aq  the 

birf  ejtectitiv  of  the  government  to  superintend  the 

0   of  the  works   upon  whieh  the  established   doo- 

BDB8  of  religion  are  founded,  a  duty  extending  to  Scotland 

II  as  England.     On  whatever  ground  the  elaim  r 
a  validity  seems  now  beyond  dispute,  though  the  reported 
mm  on  tl  are  between  rival  patentees,  of  whom 

itber   would    raise   the  quest  ion    of   tin'    va  fcheir 

an  against    the  public  in  general.     An  Irish  Lord 
',  indeed,  in  1704,  doubt  -lit  of  the  Oown 

grant  a  monopoly  of  this  kind,  and  held  that  a  pat 
Btngin  (  right  of  printing  Bibles  must  establish 

paU*t)L    at    law    before  he    could  have  an   injunetiiui    in 
1        Lord  EldoOj  in  1802,  granted  an  injuii 
the  King's  |  eotland,  who  had  i  p 


FiJtT   I 

Chaitwi  IV 

The  Eni?li*b 

l  r*ns!<itktti  Of 

bib. 


ir  the  tale  of  Bibles  tip  tl,  ban   printing  or  selling  Hi  hies 
\nd  in  1  I  louse  of  L<  I  that 


I » '  Uieil  MtQ  Ot  U  •  r 


'i  pri:  had,  by  virtue  of  their  put 

prevent    i  ion  from  England  by  others 

works  e  I  in  their  patont.(/) 

(  printing  and  publishing  and  selling 
of  the  I*  m  Testie  ion 

i   i*  vested    by    l<r  of  the   18   Kliz.   in 

I  aml»ral  urreutly 

the  Queen'*?   printer,   and   HO   0Q8  else  may   i 

in  Kn^'i  h  copies,  or  sell  uid  any 

copies  of  th  «x>ks    tl 

and  published  by  or  for  the   \ 
a  printer,  ur  htta.(e) 

in)  1  &UQh.  Black.  89 ;  see  also  the  remarks  of  YaUa.  In  in  Miliar 
T*fi~  (4  Bui 

sad  of  Skinner, 
.in  Hfft  v  0  Bac   At»r   n 
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tabt  i.  It  seems  to  be  agreed  that  the  Bible  may  be  printed  1 

cbapkrIV.    others  than  those  having  the  patent  right,  if  it  be 
—         panied  by  bona  fide  notes,  (a) 

There  is  no  Crown  copyright  in  the  Hebrew  Bible,  the  ( 
Testament,  or  the  Septnagint.   They  are  all  common,  i 
ing  to  Lord  Mansfield  ;{b)  and,  said  that  learned  ju  " 
any  man  should  turn  the  Psalms,  or  the  writings  of  I 
or  Job  into  verse,  the  King  could  not  stop  the  print    w 
the  sale  of  such  a  work.     It  would  be  the  author's  work/^ 

Nor  has  any  attempt  ever  been  made  to  prevent 
person  from  publishing  a  translation  of  one  book,  or 
a  part  of  the  Bible,  from  the  original  text,  and  enjoying,! 
copyright  in  his  production,  (c) 

The  Bible  patent  of  the  Queen's  printer  for  Sc 
expired  in  1839.  The  patent  of  the  Queen's  printer 
England  has  lately  been  renewed  during  pleasure,  notwiftfttil 
standing  the  recommendation  of  a  committee  of  the  HcwNVJ 
of  Commons  that  the  exclusive  privilege  of  printing  warn 
publishing  English  translations  of  the  Bible  should  not  b* 
renewed. 
The  Book  of  The  claim  of  the  Crown  to  the  exclusive  publication  of  tbi 

common  Pnyer.  jj^j.  0f  Common  Prayer  is  rested  on  similar  grounds— the 
duty  and  prerogative  of  the  Sovereign  as  head  of  the  Chunk 
and  as  chief  executive  magistrate,  to  superintend  the  pub* 
lication  of  books  of  divine  service,  (d)  It  seems  that  aown 
to  the  34th  year  of  Henry  VIII.  the  different  books  used  is 
divine  service  were  not  printed  here,  but  were  imported 
from  abroad.  A  patent  was  granted  in  that  year  tor  the 
sole  printing  of  such  books,  and  in  the  first  year  of  Elizabeth 
the  exclusive  right  of  printing  books  of  divine  service  wh 
inserted  in  the  same  patent  with  the  right  of  printing  the 
Acts  of  Parliament,  which  had  some  time  before  been 
granted,  and  from  that  time  they  were  regularly  enjoyed 
together  by  the  King's  patentee.     In  1781,  in  the  case  o( 

(a)  2  Ev.  Stat.  p.  19,  note  11.  (6)  4  Burr.  2405. 

Sc)  Godson  on  Patents  and  Copyright,  442. 
d)  In  Manners  v.  Blair  (3  Bligh,  N.  S.  891),  it  was  contended  that  ai 
to  the  Book  of  Common  Prayer  the  King  could  not  in  Scotland  confej 
the  exclusive  right  of  printing  it  on  his  printer  there,  as  the  King  wai 
not  the  supreme  head  of  the  Scotch  Church  as  he  was  of  the  English; 
and  the  Scotch  court  from  which  the  appeal  was  brought  to  the  Houm 
of  Lords  seems  to  have  been  of  that  opinion.  Lord  Lyndhurst,  however, 
in  moving  the  judgment  of  the  House  of  Lords,  rested  the  claim  of  th* 
Crown  to  copyright  in  the  Prayer  Book  as  well  as  the  Bible  on  the 
executive  character  of  the  Sovereign — a  character  which  he  has  equallj 
in  Scotland  and  England ;  and  the  patent  of  the  King's  printer  in  Scot- 
land was  held  valid  as  to  the  Book  of  Common  Prayer  as  well  as  th« 
translation  of  the  Bible. 
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Eyr+  r.  Cts it.  d  injunction  was  granted  to  restrain  the 

defendant  from  printing  and  publishing  a  form  of  prayer 

had  been  ordered  to  be  read  in  ill  churches.    And  in 

re  the  House  of  Lords  in  1828,  the 

vtj  was  fully  recognised. 

The  Queen's  printer  enjoy*  the  sole  right  of  printing  and 

pal  10  Book  of  Common  Prayer. 

The  claim  of  the  Crown,  now  obsolete,  to  the  copyright  i,.n.v«uuii 
in  Lillv^  vaa  founded  on  the  alleged  <  original gTAmmmt- 

onmpilatioii  and  publication  of  the  grammar  at  the  king's 
«wm*e,  independently  of  any  idea  of  prerogative. 

Variona  grounds  for  the  claim  of  the  Crown,  at  one  time  Aimum* 
uwrti'd,  t-.  copyright   in  almanacs  have  been  alleged.      In 
the  Station*  r     t '....-,.  .,,  v  v.  &i>yimmr[d)  (Temp.  Chas.  Q.)ftho 
right  to  grant  the  exclusive  prn  f  printing  almanacs 

wa»  held  to  rest  in  the  king;  fast,  became  an  almanac  has 
ao  certain  author,  and,  therefore,  by  Una  rule  of  our  law,  the 
••reign  had  the  property  in  it;  secondly,  bftOMM  the 
•hnanaco  made  yearly  are  but  appHoatiooi  of  the  general 
rules  laid  down  in  refuted  to  the    Book  of 

ComzDon  Prayer  which  regnlate  the  moveable  feasts  of  1 1 
Cburrh.     And  the  addition  of  prognostications  and  oi 

that  are  common  in  almanacs  was  held  not  to  alter 
'any  mcr  f  a  nmti  should  claim  a  prop< 

ia  another  man'*  copy,  liv  reason   of  some  inconsiderable 
addition*  of  tiding  the  decision    in 

this  case  tl  h  in   the   ease   of  t 

•n/tV    Company    v.    /  brongly    inclined 

rij*ht  tn  the  printing  of  aim 
iideed,  was  given  in  tit  tod 

ecourt  mi^  they  oonld  make  it  likr  I 

the 
the  Crown  had  any  foundation  in  pi  1  it 

moved  afterwards.    The  subject,   how< 

e  decision  adverse  to  the  claim  of  the  Crown 
foamr*  Company  v.  Oarnnn.if)     That  was  a  case 

iuer   fnr  the 
Ramon  Pleas,  and 

dea  of  the  question,  a  their  opi 

had  not  a  \  make  such 

dtnajtacs]  to  the  fs  exclmn 

In  Doneeqnenoe  «»t   this,  it  wai  enacted 
3,  c,  o«i,  s.  5001.  a-j  paid  to 

I  I 
6  Bac.  Ahr.  M*. 
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the  Universities  of  Oxford  and  Cambridge  severally, 
the  duty  npon  almanacs,  as  a  compensation  for  the 
snm  of  1000Z.,  for  which  they  had  demised  to  the  Si 
Company  the  privilege   of  printing  almanacs.     In 
Lord  North  brought  in  a  Bill  to  revest  in  the  Unr 
and  the  Stationers'  Company  the  exclusive  right  of 
almanacs,   but  the   Bill  was   thrown  out  in  the 
Commons  after  Erskine  had  been  heard  at  the  bar 
House  against  it.     No  further  assertion  of  the  right  of 
Crown  appears  to  have  been  made  since. 

With  regard  to  nautical  almanacs,  sect.  2  of  9  Geo. 
c.  66,  enacts  that  "  It  shall  and  may  be  lawful  to  and 
the  Lord  High  Admiral,  or  the  Commissioners  for  execui 
the  office  of  Lord  High  Admiral  of  the  United  Kingdom 
Great  Britain  and  Ireland  for  the  time  being,  to  cause  8B  v 
nautical  almanacs  or  other  useful  table  or  tobies  which  JM 
or  they  shall  from  time  to  time  judge  necessary  and  iinnftjjj 
in  order  to  facilitate  the  method  of  discovering  the  longitodj 
at  sea,  to  be  constructed,  printed,  published  and  vended 
....  and  that  every  person  who,  without  the  specael 
licence  and  authority  of  the  Lord  High  Admiral  or  Conri 
missioners  for  executing  the  office  of  Lord  High  Admirdj 
aforesaid,  for  the  time  being,  to  be  signified  under  the  hand 
of  the  Secretary  of  the  Admiralty,  for  the  time  being,  shall 
print,  publish,  or  vend,  or  cause  to  be  printed,  published 
or  vended,  any  such  almanac  or  almanacs,  or  other  table  01 
tables,  shall  for  every  copy  of  such  almanac  or  table  si 
printed,  published,  or  vended,  forfeit  and  pay  the  sum  ol 
twenty  pounds,  to  be  recovered  with  costs  of  suit,  by  anj 
person  to  be  authorised  for  that  purpose  by  the  Loni 
High  Admiral  or  Commissioners  for  executing  the  office  ol 
Lord  High  Admiral  aforesaid  (such  authority  to  be  signified 
under  the  hand  of  the  Secretary  of  the  Admiralty  as  afore* 
said),  by  action  of  debt,  bill,  plaint,  or  information,  in  am 
of  His  Majesty's  Courts  of  Record  at  Westminster;  and 
that  the  proceeds  of  the  said  penalty,  when  recovered,  shall 
be  paid  and  applied  to  the  use  of  the  Royal  Hospital  foi 
Seamen  at  Greenwich." 

A  narrative  of  a  voyage  of  discovery  prepared  under  the 
orders  of  the  Crown  is  the  property  of  the  Crown ;  bnt  a 
publisher  authorised  to  publish  it  by  the  Secretary  to  the 
Admiralty,  the  profits  remaining  at  their  disposition,  wai 
held  by  Lord  Chancellor  Thurlow  not  entitled  to  restrain  a 
stranger  from  publishing  it.  (a) 

The  Crown  still  possesses  the  exclusive  right  of  printing 
((/)  Mod  v.  Stockdalt  (3  Swans.  687 J. 
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[lblishing  Acta  of  Parliament.     Blackstone  rests  the        Pa«tL 
on  grounds  of  political  and  public  convenience ;  the    cwai-tm  iv, 
magistrate,  possessing  the  right  of  jun- 
to the  people  all  acta  of  State  and  Government,  (a)  p£tuSfo! 
(fr)   recognised  the  right,   because  it  is  neces-  s^ti^eumauu. 
i\a  re  dmoD  be  a  responsibility  for  correct  print 
copy  can  only  be  had  from   the  rolls  of  Pari  in  - 
which  are  within    I  In    authority  of  the   Crown.     In 
ih«*  kind's  officers  transmitted  authentic  copies 
[&OSS  bo  the  sheriffs,  who  proclaimed  them 
county  courts :  when  the  demand  for  authentic  ooptes 
to  increase,  and  when  the  introduction  of  printing 
the  multiplication  of  copies,  the  king's  patci 
d  of  the    king,  supplied  copies  to  the  people, 
an   obvious    and    reasonable    extent    of   that 
j  npoo  tin   Drown  to  furnish  the  people  with 
Jmaneeat(t') 
right  of  the  Crown  was  recognised  in  rep<  ated  deei- 

\  proceeded  upon  notions 

i<  >ded.     The  right  of  the  patentees  of  the 

to  f  of  the  statutes,  as  now  recognised, 

depend  upon  usage,  and  the  force  of  the  decision  of  the 

(    i-'-  Bench,  is  Us rl  I  v.  'l''<-   I  m  (7am- 

the  recognition  of  the  dootrii 

ipiei  by  the  Home  of  Lords  in  the  oaee  of 

f)  in  lb*28.(y)     The  former  oase 

i   the  question   of  the  validil 
its  for  tin  t  the  statutes,  as  between 

Jrown  and  th<  Dg  there  between 

patents  from  diffei  each 

iterated   in   upholding  the  g. 

I  ham-cry  sent  the  case  into  the 
*s  Bench  for  the  opinion  of  that  court)  and  a! 
the  validity  patents  given   to   both  tt 

at  was  upheld.     Tin  validity  of 

laim  of  mi. 

fide  notes  accompany  statutes  printed  by  others 
ha\  patent    right,  the  copyright  of  the* 

V  it  seem*,  is  not  infringed  \{h)  but  there  is  no  express 

J  Bl  Twi.  I. 

BsejateMnt  of  Skin  t><  r  ,  <    n  ,\u /:  »,  v  <\i.  ,«/,<*;  p.;vc  \>.r  :»t  1 ) 

- 

trmtm  (t    \\a* 
Battttt 

M«o#k*m.  lod»;  i*  i:»u«-. 


LAW  OF  COPYRIGHT. 

on  on  this  subject.  The  notes  must,  however,  be  bona 
,nd  not  merely  colourable  or  collusive.  In  Baskett  y. 
ingham  (a)  the  defendant,  in  conjunction  with  several 
tellers,  was  publishing,  in  weekly  numbers,  a  digest  of 
tatute  law,  methodised  under  alphabetical  heads,  with 
notes  from  Coke  and  other  writers  on  the  law.  He 
ontracted  with  Strahan  and  Woodfall,  the  proprietors 
>  patent  for  printing  law  books,  to  print  this  work,  and 
i  printed  at  their  press.  Baskett,  the  king's  printer 
;e  patent  extended  to  all  statutes),  filed  a  bill  for  an 
rtion.  It  was  urged  for  the  defendant  that  the  work  was 
ithin  the  meaning  of  the  letters  patent,  being  a  work  of 
r  and  industry,  and  the  method  entirely  new.  The  Lord 
sellor,  however,  was  of  opinion  that  the  work  was  within 
atent  of  the  king's  printer,  and  that  the  notes  were 
y  collusive ;  but  he  would  not  interfere  between  the 
ontending  patents  in  the  summary  method  of  injunction, 
h  them  to  adjust  their  respective  rights  at  Law.  He 
fore  ordered  an  injunction  to  issue  to  restrain  the  pro- 
>rs  from  printing  at  any  other  than  at  a  patent  press ; 
l,  as  Woodfall  and  Strahan  were  strictly  in  league  with 
3tt,  and  were  at  that  time  jointly  concerned  in  a  new 
n  of  the  statutes,  was  equivalent  to  a  total  injunction. 
cept,  then,  in  the  case  of  editions  of  the  statutes  pub- 
i  with  bond  fide  notes,  the  right  to  print  and  publish  the 
#8  is  vested  in  the  Universities  of  Oxford  and  Cambridge, 
rrently  with  the  king's  patentees, 
seems  that  the  concurrent  authority  which  the  two 
3rsities  have  with  the  patentees  of  the  Crown  to  print 
of  Parliament  and  abridgments  of  them,  has  not  been 
ded  to  the  Sovereign's  proclamations,  Orders  in  Council, 
>ther  State  papers,  which  would  accordingly  appear  to 
sted  in  the  king's  printer  solely.  (6) 
sides  the  reasons  of  State  already  mentioned,  a  further 
id  has  been  alleged  for  the  claim  of  the  Crown  to  the 
sive  right  to  print  and  publish  all  reports  of  judicial 
edings,  namely,  the  payment  by  the  king  of  the 
es  of  the  judges  who  pronounce  the  law,  and  the  pay- 
also,  in  former  times,  of  the  costs  of  compiling  and 
shing  the  volumes  of  reports.  The  right  was  twice 
led  by  the  House  of  Lords  in  the  reign  of  Charles  II. — 
respect  to  Rolle's  Abridgment  (c)  and  Croke's  Reports,  (d) 
tly  after  the  Restoration,  an  Act  of  Parliament  having 

1  W.  Bl.  370.  (ft)  Maugham,  106. 

Carter,  89 ;  Bac.  Abr.  Prer.  F.  5 ;  4  Burr.  2315. 
Skin.  234  ;  1  Mod.  217  ;  4  Burr.  2316. 
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the  printing:  of  law  books  without  the  licence 
Chancellor,  the   two  Chief  Justices,   and   the 
Chief  Baron  of  the  Exchequer,  it  became   the  practi* 

mich    n  to  all    reports  published  after  that 

iu  which   it  was  usual  for  the  rest  of  the  judges  to 

V  and  to  add  to  the  iv<  a  testimonial  of  the 

prat  jwiyment   a>  of  the  author.     The  Act  was 

nctipwed  from  time  t<«  rime,  but  finally  expired  in  the  reign 

[ham  III       The  same  form  of  lieence  and  testimonial, 

,  continued    in    use   for  a  long  time  after,  until  the 

refused  to  grant  them  any  longer,  which  they  did 

before  the  appearance  of  n  Douglas's  Reports."(*i) 

since  then  have  appeared  without  them.     The 

t  foams,  regarded  as  a  contempt  the  publication  of  their 


proceedings  without  their  authority,  and  Sir  James  Burrow, 
e  preface  I  Bepattsof  Cta  led  m  the  King's 

inulogiaes  for  publishing  them  without  an  m 
V  ana  states  that  it  he  gives  offence  in  dou  will 

■lop  and  suppress  imoe  tin 

have  been  published  und-- 
o  care  and  inspection,  either  by  tie. 
ur  br  am  r  Hall,  except  State  trials,  (d) 

Toe  courts,  in  treating  as  a  contempt  the  unauthorised 
publican  'PPoar  not  to  have   | 

so  orach  on  the  $r  t  a  sole  right  of  property  in  tin  m, 

the  ftxpedieucy,  with  a  view  to  the  due  admii 
uf  justice ,  nf  having  careful  and  accurate  reports  of  I 
mom  which  serve  as  precedents  for  future  cases.    This,  at  any 
rate,  m  the  ground  on  which  the  House  ot  •  I  aims  the 

right  publication „  otllStwiM  than 

viicliint'i 
icdntmi  it.      In  Qui 

man,{>l\  whet'  >n  was  granted  until  the  hearing, 

defendant  of  an  unautho- 
rised report  of  Lord  Melville  s  trial,  Lord  l  C,  said  : 
n  the  en                                               /,('')  and  the  practice 
,4  ibn   HoUfte                                        pant   th>    injunction;    whieli 


8 

«a«ai 

U  o.- 


*  prtlAce  to  Doog.<  p. 

IXttTfJW    **  . 

It  hung*  oat  (al 
i*t  apfjrobjUton  or  authority  to  flu  work.9* 
Fret!**,  1*  ff>. 

Thu  VMicMria  CUm*ry,  in  177 
the  on  hi 

nfiton,  fit  lognkscsd 


lien  smntl  thai  tome 
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lot  upon  anything  like  literary  property,  but  upon  this 
hat  these  plaintiffs  are  in  the  same  situation  as  to  this 
alar  subject,  as  the  king's  printer  exercising  the  right 
Crown  as  to  the  prerogative  copies.  I  shall  not  state 
ing  as  to  other  courts,  but  shall  act  upon  this  prece- 
'  His  lordship  desired  that  it  should  be  understood 
ie  had  not  delivered  any  judgment  of  this  case  further 
>y  granting  the  injunction  until  the  hearing,  upon  the 
lent  of  Bathurst  v.  Kearsley;  and  that  he  should  there- 
onsider  the  questions  as  open  in  any  future  stage, 
ise  was  ultimately  compromised. 
)  practice  of  the  House  of  Lords  has  been  to  make  an 
that  the  Lord  Chancellor  or  Lord  Speaker  do  cause 
ial  to  be  published ;  and  that  no  other  person  do  pre- 
to  print  or  publish  the  same ;  and,  with  the  exception 
>rd  Oxford's  case  and  a  few  others,  such  an  order 
rs  to  have  been  made  in  almost  every  instance  of  a 
before  them,  whether  upon  impeachment  or  indict- 
The  Lord  Chancellor  or  Lora  Speaker,  upon  this 
appoints  a  publisher  of  the  trial,  (a) 
j  courts  have  not  for  a  long  time  asserted  a  claim  to 
^elusive  publication  of  their  own  reports,  and  in  two 
•n  cases,  Buttcrworth  v.  Robinson, (b)  and  Saunders 
iith,(c)  the  plaintiffs  were  treated  by  the  Court  of 
;ery  as  possessing  a  copyright  in  certain  law  reports 
hed  by  them.  In  the  former  case  an  injunction  was 
3d  to  restrain  the  defendant  from  publishing  a  colour- 
bridgment  of  the  Term  Reports,  of  which  the  plaintiff 
proprietor ;  and  in  the  second  case  an  injunction  was 
d  only  because  the  plaintiff's  conduct  was  such  as  misled 
jfendant  into  publishing  the  book  complained  of.  The 
nee  of  the  plaintiffs'  property  in  the  reports  was  not 
oned  in  either  case. 

s  courts  have  not,  however,  abandoned  their  right  to 
in  the  publication  of  their  proceedings  in  cases  where 
publication  would  be  likely  to  hinder  an  impartial  trial, 
lerwise  defeat  the  ends  of  justice.  Thus,  on  the  trial 
istlewood  and  others  for  treason  in  1820,  Abbot,  C.J., 
sited,  by  a  public  statement  in  court,  the  publication 
y  of  the  proceedings  until  the  trial  of  all  the  prisoners 
1  be  concluded.     Notwithstanding  this  prohibition,  a 

See  the  case  of  the  Earl  of  Cardigan,  tried  before  the  House  of  Peers 
L,  and  the  order  made  by  the  House  on  the  19  th  February  of  that 
word's  Journals,  vol.  73,  p.  46).     Messrs.  Gurney  were  appointed 
Ix>rd  Speaker  (Shaftesbury)  to  publish  a  report  of  the  triaL 
b  Ves.  709.  (c)  8  My.  &  Cr.  711. 
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rvport    of  the   trial   of  the  first   two   prisoners  tried  was       Pa*t  l 

newspaper*     Its  proprietor  was    ciurnnii 
n  failing  t«.  appear  t<«  answer  for 
o—leoiptQOQaly  publishing  snob  proceedings*    On  the  aim* 
meat  o/  the  case  before  1 1 1  *  *  Coori  in  BMo,(a]  l'»yl<y,  J,, 
■Her  tti»tir  is   which  d   it  advis- 

able that  the  publication  of  the  trial  should  be  delayed  in 
the  present  casej  observed :  w  It  is  argued  that  if  the  court 
have  this  power  of  prohibiting  publication,  tin  :  limit 

iy  prohibit  altogether  any  publication 
of  the  trial.  I  think  that  that  docs  not  follow.  All  that 
b&rt  baeo  done  in  thai  oaae  ii  rarj  dtflhrmi,  for  the  prohibi- 
tion here  has  only  been  till  the  whole  trial  was  compl* 
And  Hulroyd,  J.,  added:  *4 1  take  it  to  be  clear  that  a  court 
of  record  has  a  right  to  make  orders  for  regulating  their 
proceeding*,  l  nee  of  justice  in  the  pro- 

ceeding* before  them,  which  are  to  contiin; 
Ike  time  that  such  proceedings  are  pending.     It  appears  to 
me  that  the  arguments  as  n tinning 

orders  iii  longer  period,  do  not  upply.    It  is 

for  the  present  case  that  the  court  hare  tost  p 

i)f  the  proceedings.     This  order  was 
made  I  ton  only  so  long  as  it  was  necessary 

fcr  rposes  of  justice,  leaving  every  person  at  liberty 

to  pablnh  the  report  of  the  proc  equently  to 

their  termination.     I  am,  therefore,  of  opinion  that  tins  was 
aa  order  which   the  court  had  the  power  to  make.** 
fad  a  recent  at  be  right  in  the  case  of  T 

lbs  reasons  for  exercising  it  are 
folly  stated.  In  this  oaae  a  motion  was  made  on  the 
pa  tiff  that   the  publisher  of  the  Pall    M 

ti<*2riU  migh  feted   to  the  I 

contempt  of  the  court  in  having  published  in  tJ 
fcr  titining  comments  on  oertaha  effldavita  winch  had 

been  filed  in  support  t  |ei&ta8fs  case,  but  had  not  yet 


i  brought  h  court.  were  at 

the  same  tune  made  to  com uj it  the  publishers  of  certain  • 

for  having  published   the  same  The 

(Wood)    said:    MI    have    no    besittl 

n  gross  contempt  ot*  couart  Ium  been  eommitted 
The  n  I  would  tnaki 

the  time   of   Lord    Hanlwic  rule 

that  great    <  nwiw,  (r) 

nu  k'i»>n    Ctrmrml 

A 

UL  tee. 
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een  the  role  which  the  court  has  adopted  for  its 
ace,  namely,  the  determination  on  the  part  of  the 
to  discountenance  any  attempt  to  prejudice  mankind 
it  the  merits  of  a  case  before  it  has  been  heard.  I 
tot  the  slightest  doubt  that  such  an  attempt  has  been 
here,  and  that  it  has  been  made  in  the  most  offensive 
>r.  An  opinion  has  been  pronounced  by  the  author  of 
"tide  (who  sits  down  to  examine  these  affidavits  with 
r  and  decided  bias)  with  all  that  boldness  which  per- 
mder  the  screen  of  the  anonymous,  and  haying  no 
isibility  cast  upon  them,  think  themselves  entitled  to 
fe  in.  But  those  who  have  responsibility  cast  upon 
this  court  and  every  tribunal  which  has  to  administer 
>,  is  bound  to  protect  every  suitor  from  such  an 
pt  to  pervert  the  course  of  justice.  I  am  not  entitled 
sider  myself  above  being  influenced  by  articles  of  this 
ption,  though  I  should  hope  I  am.  I  am  not  entitled 
lk  that  the  jury  whom  I  may  have  to  summon  in  the 
re  above  such  influences,  though  perhaps  I  ought  to 
But  this  I  am  bound  to  say,  and  every  authority 
me  out  in  saying,  that  it  is  the  duty  of  the  court  to 
:t  every  suitor  against  that  which  can  affect  the  minds 
•sons  who  might  be  willing  to  give  evidence  in  a  case, 
lsly  one  of  some  degree  of  contrariety  of  evidence, 
ossibly  (for  I  know  nothing  about  it)  of  doubt  and 
lty,  and  which  may  prevent  persons  so  critically 
?d  from  giving  evidence  (and  in  a  stage  of  the  cause 
a  voluntary  affidavit  is  the  simple  mode  of  arriving  at 
It  upon  an  interlocutory  application)  if  they  are  to  be 
bject  of  criticisms  of  this  description,  obviously  coming 
a  quarter  having  a  considerable  bias."  In  reply  to 
^ument  made  use  of  on  behalf  of  the  publisher,  that 
raiments  did  not  transgress  the  rules  which  have  been 
own  as  to  fair  comments  on  matters  of  public  interest 
>ublic  notoriety,  the  Vice-Chancellor  said :  "  In  the 
lace  let  me  observe,  that  rule  does  not  extend  to  com- 
of  any  description  on  a  matter  that  is  pending,  wait- 
r  argument,  and  waiting  for  decision ;  and  I  think  this 
would  be  failing  extremely  in  the  administration  of 
*,  if  it  allowed  comments  of  such  a  description  as  are 
contained  to  be  made  on  any  documents  whatever, 
are  before  the  writer  and  not  before  the  court,  but 
are  afterwards  to  come  before  the  court,  and  which 
ents  have  a  clear  and  distinct  tendency  towards  direct- 
id  swaying  the  mind  of  the  court  or  jury,  or  whoever 
Lave  to  determine  the  cause."     The  proprietor  of  the 
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Mail  Gazette  haying  made  a  humble  submission  and 
llor  thought  it  sufficient  for  the 
irposes  of  justice  to  order  hirn  to  pay  the  costs  of  the 
A  similar   order  was  made  with  respect  to  the 
of  another  paper  which  had  gone  beyond  a  mora 
he  article,  from  the  /'"//  M>tll  Oazeites  and  the 
\  against  the  other  papers  were  abandoned* (a) 
Bjr  15    Geo.  the   Universities  of  Oxford  and  copyrigut of 

Cambridge,   the    four    universities    in   Scotland,    and   the  ^J1!; 
flrtBcgnr    of    Eton,     Westminster,    and     Winchester    have  jj'16* 
(ranted  to  them  for  ever  the  sole  liberty  of  printing  and  wSTm 
reprinting  at  their  reapective  presses,  all  such  books  as  wui 
had  been  before  the  year  1775,  or  should  thereafter  at  any 
time  *be  bequeathed  or  i  <•  given  by  the  author  or 

author*  of  the  name  respectively,  or  the  represeutativ 
garth  author  or  au t  eitiea, 

or  to  or  in  trust  for  any  colic:  use  of  learning  w 

Ihe  aame  r  in  trust    fur  tin-  laid  four  iniiv.isifi 

Seotbind.  lie  said  o  >j 'Eton,  Weat- 

VVindbeetefj  of  any  of  tfa  the  pttrp 

•  ild  have  been  beqae  i 
or  given,  mid  then  bequeathed  or  given,  for 

'lira  of  yeni  ,v  1 1  mi  tod  term. 

fiveu  ouly  s<>  long  as  the  books  or  copies 
or   colleges   are  printed   at 
own   printing  presses  within  the  said  universities  or 
jearosp*  and  forth  itage. 

If  tbW  delegate,  grant,  lease,  or  sell  their  copyright 
exclu  the  books  or  any  part  thereof, 

or  allow,  per  »e   any  person  or  persona  or 

r  reprint  the  same,  then  the  p 
lame  granted  by   tin*    Art   are   to   become  void  and  of  no 

or,  sell  such  oopiee  so  bequeathed 
ren  in  hh  any  author  or  authors  mej 

order  thai  the  penalties  for  piracy  may  bfl  iw******** 

in  the  register  book 
nor*'  Hall  w  eat  or 

it  *l  ie  to  the  kn 

laid   'i  •<,  or  beadi  of  houeea 

BoUegee  <■*  pal  of  any  of  tin- 

universities    respectively.      The    register    boofc 
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CHAPTER  V. 

PROPERTY  IN  UNPUBLISHED  WORKS. 

is  already  been  stated  that  every  new,  and  it  should 
3ded  innocent,  product  of  mental  labour  which  has 
embodied  in  writing  or  some  other  material  form 
aies  the  exclusive  property  of  its  author;  the  law 
ing  it  to  him  as  such,  and  restraining  every  other 
m  from  infringing  his  right.     Whether  the  ideas  thus 

(a)  Sect.  4.  (b)  Sect.  5.  (c)  Sect.  2. 


be  inspected  without  fee,  and  the  clerk  is  to  give  a 
icate  of  any  entry  on  payment  of  a  fee  not  exceeding  s 
nee.  (a)  I 

the  clerk  refuse  to  make  entry  or  give  certificates  of  j 
?s,  the  university  or  college  which  owns  the  copyright  ( 
;e  being  first  given  of  such  refusal  by  an  advertisement  I 
b  Gazette)  is  to  have  the  like  benefit  as  if  such  entry  or  1 
icates  had  been  duly  made  and  given,  and  the  clerk  who  ! 
es  is  for  every  offence  to  forfeit  £20  to  the  proprietors 
e  copyright,  (b) 

any  one  prints,  reprints,  or  imports,  or  causes  to  be  . 
ed,  reprinted,  or  imported,  any  such  book  or  books,  i 
nowing  the  same  to  be  so  printed  or  reprinted,  sells,  j 
shes,  or  exposes  to  sale,  or  causes  to  be  sold,  published,  j 
posed  to  sale,  any  such  book  or  books,  he  is  to  forfeit  i 
books  and  every  sheet  of  them,  to  the  proprietor  of  , 
lopyright,  and  one  pe.nny  for  every  sheet  found  in  his 
dy  either  printed  or  printing,  published  or  exposed  to 
contrary  to  the  true  intent  and  meaning  of  the  Act,  one 
,o  go  to  the  Crown,  the  other  half  to  the  prosecutor,  (c) 
e  Act  of  41  Geo.  8,  c.  107,  s.  8,  confers  on  Trinity 
ge,  Dublin,  a  similar  copyright  and  under  similar  con- 
as  in  all  books  given  or  bequeathed  to  it. 
&  6  Vict.  c.  45,  which  (s.  1)  repeals  the  Act  of 
eo.  8,  c.  107,  provides  (s.  27)  that  nothing  contained 
in  shall  affect  or  alter  the  rights  of  the  two  universities 
:ford  and  Cambridge,  the  colleges  or  houses  of  learning 
n  the  same,  the  four  universities  in  Scotland,  Trinity 
ge,  Dublin,  and  the  several  colleges  of  Eton,  West- 
ter,  and  Winchester,  in  any  copyrights  theretofore 
d  or  thereafter  to  be  vested  in  them. 
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take  the  shape  of  written  manuscripts  of  literary, 
or  whether  they  are  the 
for  ttorkl  of  ornainent  op  utility  planned  by  the 
of  an  &r  jually  inviolable  while  they 

unpublished,  and  the  author  possesses  an  absolute 
o  publish  them  or  not  as  he  thinks  fit,  and  (if  he  does 
•ire  Ui  publish  them)  to  hinder  their  publication  either 
jle  or  in  part  by  any  one  else.  "  It  is  certain  every 
as  a  right  to  keep  his  own  sentiments  if  he  pleases. 
i  certainly  a  right  to  judge  whether  he  will  make  them 
or  commit  them  only  to  the  sight  of  his  friends ;  in 
a  manuscript  is  in  every  sense  his  peculiar  pro- 
no  man  can  take  it  from  him,  or  make  any  nse  of 
A  he  has  not  authorised,  without  being  guilty  of  a 
Km  of  his  property.  And  as  every  author  or  pro- 
r  of  a  manuscript  has  a  right  to  determine  whether  he 
ir  not,  he  has  a  right  to  the  lirst  publication, 
loevur  deprives  him  of  that  priv.  i  guilty  of  a 

at  wrong,  and  fcta  court  have  a  right  to  stop  it." (a) 
ms   of  an  author  have  been  quaintly  compared  to 
•i  cage,  which  none  bat  he  can  have  a  right  to  let 
*  emancipate  them  they  are 
his  own  dominion.   (A)     "The  property/'  says  Lord 

or  composer  of  any  work, 
f   lit  in    such    work   un- 

and  kept  for  his  private  use  or  pleasure,  cannot 
after  the   many  dean   ns    in  which    that  pro- 
'  pukm!  or  usMiTind.     I  say  *  assumed/ 
cases  which  have  been  decided,  tho 
M  to  the  I  right  of  the  author,  but 

r  what  t  amount  to  a  waiver 

right If  thro  web  right  and  property  exist 

raftea,  J.  (4  Ban  (h)  tk 

.  IS;   Lfi  f 

Length  of 
m  the  invention  doe*  nut  pi  Ksto  public  nae,  can  in  validate 
t  «f  the  Imaaloi     Il«  lo  perfect 

pyt  aim!  ^  theaifiM  principle  applfc 

i  ah  nutbur.     '  ken  for  the 

m  friemia  to  | 
oar.     rlTiia  in  the  author*!  right,  fan  wnirh  arbc  the 
Ddnr  of  j« ■cimi.uy   i 
eaaecal*  to  thu  coo»tructu>n  >i  hi*  morninc  he  yields 

e  ndiK  ol  hi*  li  I  tntbor*i  mtttitiocripu  an*  I 

from  a  ':.  nuumeripl  y  *** 

ouinot  be  of  general  nee : "   j  '  v.  Crittade** 

a.) 

II 
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e  author  of  such  works,  it  must  so  exist  exclusively  of 
:her  persons." 

>r  this  exclusive  property  in  the  unpublished  products  of 
nental  labours  the  author,  it  must  be  remembered,  is 
ndebted  to  any  Copyright  Acts.  His  right  is  indepea- 
of  statute,  and,  as  observed  by  Lord  Cottenham  in  thf 
ment  from  which  the  preceding  extract  is  taken, 
nds  entirely  on  the  common  law  right  of  property, 
be  same  effect  Knight  Bruce,  V.C.,  on  the  final  h<*Mi'wg 
nnce  Albert  v.  Strange,(a)  in  the  court  below,  remarks— 
on  the  principle,  therefore,  of  protecting  property  ft  is 
the  common  law,  in  cases  not  aided  nor  prejudiced  by 
te,  shelters  the  privacy  and  seclusion  of  thoughts  and 
merits  committed  to  writing,  and  desired  by  the  author 

main  not  generally  known Such  then  being,  ss 

ieve,  the  nature  and  foundation  of  the  common  law  ss 

lanuscripts,  independently  of  Parliamentary  additions 

subtractions,  its  operation  cannot  of  necessity  be  con* 

i  to  literary  subjects.     That  would  be  to  limit  the  rule 

&  example.     W  herever  the  produce  of  labour  is  liable 

vasion  in  an  analogous  manner,  there  must,  I  suppose, 

title  to  analogous  protection  or  redress." 

le  protection  afforded  by  the  common  law  to  unpublished 

)ositions  cannot  be  evaded  by  translation,  abridgment, 

nary,  or  even  review,  (ft) 

3W  complete  the  right  of  the  author  is  to  prevent  every, 

the  slightest  infringement  of  the  property  in  his 
iblished  productions  is  forcibly  shown  by  the  facts  of 
ase  in  which  the  preceding  opinions  have  been  judicially 
3ssed — a  case  which  is  in  fact  the  loading  one  on  the 
>ct  now  treated  of.  In  Prince  Albert  v.  Strange  (c)  it 
ared  that  Her  Majesty  the  Queen  and  the  Prince  her 
and  had  occasionally  for  their  amusement  made  draw- 

and  etchings,  principally  of  subjects  of  private  and 
>stic  interest  to  themselves,  and  had  some  lithographic 
essions  struck  off  by  means  of  a  private  press  kept  for 
purpose,  for  their  own  use,  and  not  for  publication. 
3  few  impressions  had  indeed  been  given  to  private 

2  De  G.  &  Sm.  695. 

Per  Knight  Bruce,  V.C.,  in  Prince  Albert  v.  Strange  (2  De  G.  & 
93). 

2  De  G.  &  S.  652;  1  Mac.  &  G.  25;  13  Jnr.  45,  109,  507. 
was  also  an  information  filed  by  the  Attorn* y- General  t. 
ie,  for  the  purpose  of  protecting  the  interests  of  Her  Majesty 
jse  portions  of  the  etchings  which  were  the  property  of  Her 
ty.  and  praying  relief  as  to  them  similar  to  that  prayed  in  the  bill 
nee  Albert. 


:n\      l\  ICED    Win 

of  Her  Majesty  and  the  Prince,  but  no  further  pub- 
rits  intended  or  desi*    I      Si  trne  further  copies  being 
the  plates  for  the   purpose  of  printing  them  MM 
Mr.  Brown,  a  printer  at  Windsor,  and  whilst  they 
in    his  possession  one   of  his    workmen   surrep- 
uxadc  some  imj  etchings  for  himself, 

I  surreptitiously  pn  >cured  impressions  were  subsequently 
Bd   by  a  Mr.  Judge,  and  from  his  possession  they 
defendant  Strange,  a  London  pub- 
Strange    printed    a   catalogue  of  the    etchings,    in 
aed    an   intention  of    publicly  exhibiting 
them,  which  hail  come  into  bis  possession 
1  ndgr.     The  catalogue  was  entitled  "A    lie- 
tore  Catalogue  of  the  Royal  Victoria  and  Albert  (inllery 
^s/'   and   contained,   after   a   long   introduction 
general  fes,  I    ^tailed  list  of 

tgS  with  observations   upon   them,  chiefly 
Tin*    bill    prayed    that    t In- 

JMiUnts  might  be  ordered  to  deliver  up  to  the  plain- 
r  all  iniprwsnm*  sod  >f  the  said  several  etchings 

the   plaintiff;  ana  that  they,  their  servants,  Ac, 
restrained  by  injunction  from  ejchihitm^  tin 

ud  from  selling  or  in  any 
ag,  and   from  printing  the  said  descriptive 
or  any  *  purporting  to  be  a  catalogue 

etchings,  and  that   all   the   oopiss  of   the    said 
in  the  possession  or  power  of  the  said  defendants 
igbt  be  given  up  >yed.     At  m  injunction 

knng  been  granted  by  Knight    Brood,  \   I  ding  to 

ff»  a*  well  am  Strange,  tit*   defendant  Strange  put    Efl   his 
v*rf  Mating,  amongst  otber  things,  his   originjil   talief 
thr  impressions  had  come  honestly  into  Judge's  hands, 
wrote    the    descriptive    catalogue,  which    he 
then  pn  iking  off  on  -one  copies, 

.    h  tike  type  was  b  up,  that  the  catalogue 

iter  been  publish*  posed  i'<>r  Bale,  and  thai 

i   receiving   the  first  it  ion   that  the  contemplated 

I    of    by   Wiw  Majesty  and  the 
be    bad    abandoned    the  whole  scheme ;    and   he 
■ly denied  tiiat  he  ever  threatened  to  make 

exhibition,  or  to  make  auy  copies  or  engravings  of  lin- 
er Uiia  answer  had  been  put  in,  a  motion  was 
behalf    of    Strange    to   dissolve    the    injunction 
hiu..  so  fitronly  SI  it  lOOgbt  fco  restrain  hnn 
u  any  manner  publishing  or  printing  the 
catalogue  of  the  etchings,  le  iving  unq 


ss 
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remaining  portion  of  the  injunction  against  exhibiting, 
lishing,  or  parting  with  the  etchings  described  in  the 
Jogue.  It  was  contended  in  support  of  the  motion  and 
he  defendant's  asserted  right  to  print  and  publish  the 
dogue,  that  although  the  owner  of  a  print  might  prevent 
ther  from  publishing  a  copy  of  it,  it  was  impossible  tar 
rent  the  other  from  describing  it,  and  printing  and  pain  - 
ing  such  description  ;    that  the  law  of  England  could 

prevent  a  party  obtaining  knowledge  through  the 
lium  of  perceiving  these  etchings,  from  using  that 
wledge,  and  from  conveying  that  information  to  others, 

a  Court  of  Equity,  in  the  absence  of  contract,  could 

interfere  with  the  use  of  that  knowledge ;  it  was  diffi* 
i  to  understand  how  the  rights  of  anyone  could  be 
irfered  with  by  the  making  of  a  catalogue  describing 
articles  and  making  remarks  upon  them  in  the  shape  of 
ndly,  if  not  flattering  criticism ;  that  if  a  spectator  had 
ght  to  contemplate  any  of  the  productions  of  so  exalted 
ersonage,  which  he  might  do  without  any  invasion  of  i 
lestic  privacy,  he  had  a  right  to  communicate  full  inforv 
ion  connected  with  those  productions;  and  this,  sub* 
itially,  was  all  that  had  been  done  by  the  descriptive 
dogue ;  that  it  was  a  fallacy  to  say,  as  had  been  said  on 
part  of  the  plaintiff,  that  privacy  is  essential  to  the  right 
>roperty,  for  though  the  owner  of  anything  may  use  every 
ins  in  his  power  to  prevent  that  thing  being  seen  by 
ther,  yet  if  that  other  person  sees  it,  the  owner  can  have 
right  of  property  in  the  notion  or  idea  created  in  the 
Ld  of  the  person  who  has  seen  it ;  that  there  is  no  pro- 
by  in  the  ideas  created  by  seeing  the  etchings— the 
perty  is  confined  to  the  etchings ;  and  no  regard  could 
paid  to  a  mere  injury  to  private  feelings,  and  that  in 
stance  the  complaint  is  of  an  offence  not  against  law 

against  manners. 

Notwithstanding,  however,  the  ingenious  arguments  by 
ich  a  distinction  between  the  publication  of  copies  of  the 
published)  etchings  themselves  and  that  of  a  mere  descrip- 
•  catalogue  of  them  was  endeavoured  to  be  maintained, 
Vice-Chancellor  (Knight  Bruce),  and  on  appeal  the  Lord 
aicellor  (Cottenham),  refused  to  admit  the  distinction, 

held  that  the  plaintiff  was  entitled  to  restrain  the 
lication  of  the  one  as  well  as  the  other.  Though  the 
idulent  manner  in  which  the  impressions  of  the  etch- 
a  had  been  originally  acquired  formed  one  of  the 
unds  on  which  the  decision  rested,  the  right  of  the 
ntiff  to  restrain  the  publication  of  the  catalogue  on  the 
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of  bis  property  in  the  thing*  dfttcrittt 
iy  asserted  by  both  the  learned  judges. 
r  ft  taechaniod  works  or  works  of  art/'  said  ]  ight 
.,  (a)  "executed  by  a  man  for  his  own  amusement, 
itwa,  or  use,  is  allowed  to  subsist  certain!/,  and  may, 
!  publication  by  him,  bo  invaded,  not  .merely  by  copy- 
-tby  description  or  by  catalogue,  as  it  appears  to  me. 
ne  of  such  works  may  it*  itself  bo  valnabh'.  Jt 
»sa  effectually  show  the  bent  and  turn  of  the  mind, 
sd  taste  of  the  artist,  especially  if  not  profea- 
I  fist  of  his  papers*  The  portfolio  or  the  studio 
as  much  as  the  writing  table.  A  man  may 
r  himself  in  private  in  a  manner  very  harmless,  but 
i  iiselnsed  to  society  may  destroy  the  comfort  of  his 
\»  even  his  success  in  it.  Every  one,  however,  has  a 
H I  apprehend,  to  say  that  Ike  produce  of  his  private 
l  if  not  more  liable  to  publication  without  his  consent* 
Itee  the  publication  must  be  creditable  or  advantageous 
tan,  than  it  would  be  in  opposite  circumstances.  Address* 
f  the  attention  specifically  to  the  particular  instance 
Dfe  the  court,  we  cannot  but  see  that  the  etchings, 
cnted  by  the  plaintiff  and  his  consort  for  their  private 
the  produce  of  their  labour,  and  belonging  to  them- 
es, they  were  entitled  to  retain  in  a  state  of  privacy, 
sithhold  from  publication.  That  right,  I  think  it 
i0y  clear,  was  not  lost  by  the  limited  communication 
&  they  appear  to  have  made,  nor  confined  to  pro- 
ting  the  taking  of  impressions  without  or  beyond  tneir 
ent,  from  the  plates  their  undoubted  property.  It 
aded  also,  I  conceive,  to  the  prevention  of  persons 
ily  obtaining  a  knowledge  of  the  subjects  of  the  plates, 
i  publishing  (at  least  by  printing  or  writing,  though 
by  copy  or  resemblance)  a  description  of  them,  whether 
j  or  less  limited  or  summary,  whether  in  the  form  of  a 
logue  or  otherwise."  And  similarly  Lord  Gottenham.  (6) 
being  admitted  that  the  defendant  could  not  publish  a 
* — that  is  an  impression — of  the  etchings,  how  in  prin- 
>  does  a  catalogue,  list,  or  description  differ  f  A  copy 
mpression  of  the  etching  would  only  be  a  means  of 
amnicating  knowledge  and  information  of  the  original, 
does  not  a  list  and  description  do  the  same?  The 
as  are  different,  but  the  object  and  effect  are  similar ; 
m  both,  the  object  and  effect  is  to  make  known  to 
public    more   or   less   of    the   unpublished   work   and 

(a)  2  De  G.  &  S.  696  ;  13  Jar.  58. 

(b)  1  Mac.  &  G.  43  ;  18  L.  J.  126,  Ch. ;  18  Jur.  112. 
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>osition  of  the  author,  which  he  is  entitled  to  keep 
ly  for  his  private  use  and  pleasure,  and  to  withhold 
;ether,  or  so  far  as  he  may  please,  from  the  knowledge 

t/hers Upon  the  first  question,  therefore — that 

property — I  am  clearly  of  opinion  that  the  exclusive 
\  and  interest  of  the  plaintiff  in  the  composition  or 
:  in  question  being  established,  and  there  being  no 
.  or  interest  whatever  in  the  defendant,  the  plaintiff 
ititled  to  the  injunction  of  this  court  to  protect  him 
1st  the  invasion  of  such  right  and  interest  by  the 
tdant,  which  the  publication  of  any  catalogue  would 
ubtedly  be." 

e  elaborate  judgments  in  this  important  case  have 
lished  the  following  points : — That  the  right  of  pro- 
of the  author  or  composer  of  any  works  of  literature, 
or  science  in  such  works,  so  long  as  they  remain 
Wished,  is  so  complete  and  absolute  that  no  one  else, 
>ut  his  permission,  may  publish  even  a  list  or  descrip- 
catalogue  of  them;  that  the  circulation  amongst  a 
trivate  friends  of  impressions  of  etchings  not  otherwise 
shed  is  not  such  a  publication  of  them  as  disentitles 
)wner  to  the  protection  of  the  aforesaid  right,  and 
bhis  right  is  but  part  of  the  general  common  law  right 
Dperty. 

e  earliest  case  on  the  subject  of  copyright  before  publi- 
1  that  we  find  in  the  books  is  that  of  Webb  v.  Rose, (a) 
hich  Sir  Joseph  Jekyll,  M.R.,  in  1732,  granted  an 
ction  to  restrain  the  clerk  of  a  deceased  conveyancer 
printing  unauthorised  the  conveyancing  drafts  of  his 
aaster.  The  bill  in  that  case  was  filed  by  the  son  and 
Be  of  the  conveyancer.  In  Forrester  v.  Waiter,  (6)  in 
an  injunction  was  granted  to  hinder  the  printing  of 
>laintiff's  notes  obtained  surreptitiously  without  his 
nt.  In  Manley  v.  Owen,(c)  in  1755,  a  bill  was  filed 
me  printers  who  had  bought  from  the  Lord  Mayor  the 
of  the  sessions  paper  of  trials,  to  enjoin  the  defendants 
printing  it.  The  Lord  Chancellor  considered  that  the 
to  print  purchased  from  the  Lord  Mayor  gave  the 
iffs  the  property,  and  the  injunction  prayed  for  was 
ed.(d) 

Morris  v.  Kelly  (e)  Lord  Eldon  granted  an  injunction 
train  the  performance  at  the  English  Opera  House  of 

Cited  4  Burr.  2330.  (6)  lb.  (c)  Cited  4  Burr.  2329. 

See  also  Duke  of  Queeiusberry  v.  Shehbeare  (2  Ed.  329),  cited  past, 
and  as  to  letters  Pope  v.  Curl,  ante,  p.  12. 
L  Jac.  &  W.  481. 
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ootncdy  of  the  "Young  I  "  of  which  the  plarntiflfe, 

-prietors  of  the  Baymarket  Theatre,  had  purchased 
Ae  copjrr  the  manuscript,  (a)     This  was   in    I820j 

ttfwral  yew*  before  the  Act  of  3  &  4  Will.  4t  c.  lo,  gave  to 
attbors  of  plays  the  solo  right  of  representing  them,  and 
t  ui  not  easy  to  see  on  what  ground  the  injunction  was 


Part  L 
CuatT«*  V. 


t  how  the  unpublished  work  of  any  one  who 
not  intend  to  publish  it  may  have  come  into  the  hands 
of  another  person  than  the  author,  that  other  person  o&H&ot 
it  without  the  author's  consent.     u  If  any  per 

^s  without  li.  :t,  ho  is  certainty  a 

mer,  though   he  came  by  it  by  /  as  by  a 

or  I  a;  for  he  transgresses  tho  e<  his 

tnwt,  and  therefore  is  a  ' '  ffc)      And  the  law  is  the 

whether  the  case  be  m*  I  or  literary ;  whether  it 

poem  or  an  orrery.     The  inventor  of  the  one  as 
tho  author  of  the  other  has  a  right  to  «let ermine 
the  world  shall  see  it  or  not."(') 

essential  to  th<   right  of  which  we  now  treat  that  Wbattet 
publication  should  have  taken  place,  it  beoomef  [^^  |,ub* 
t  \<  us  publi« 

is  the  eye  of  tl, 
Tne  publication  of  a  work  in  a  f<"  iintrv  dii 

p  author  to  a  copyright  in  it  here,     This,  befon  is-*broiA 

,    had  Keen  judicially  deter- 
in  §everal  cases.     In  OUmenti  v.  Walker  (d)  it  was 
that  if  an  author  tirst  published  abroad,  and  then 
of  using  di.  forebore  to 

»h  until  Hum  hwd  honestiy  published 

■re,  the  ■  u!d  Dot   insist  upon  his  privilege,  and  at 


of  time  stop  a  publ  ivhich  in  the  int> 

taken  plan-  I:  of  that  nubli* 

a*  of  printing  anci  pub- 

abroad/'  said  the  learned  judge  who  delivered  tho 

makes  the  work  at 
<  essary  now   to  decide  ;   but 
*•  have  no  doubt  that  it  become*  ,  iftheatxthor 

not  take  prompt  measures  to  publish  here.'V)     And 
1  v.  in  injunction  wai  Ai 

lhc  prior  caw*  of 

Y»U»  tor  i     l/«/Ati  |  I  Bun    fc379). 

I  i    iw   U5    pu 
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Past  l       ground  that  there  had  been  a  publication  abroad  before  there 
dura*  v.    was  aay  publication  in  this  country. 

—  But   where   there  was    a    contemporaneous    publication 

abroad  and  in  this  country  it  was  held  that  the  copyright 
of  the  author  here  was  not  infringed  by  the  foreign  publica- 
tion, (a)  And  the  language  of  IJayley,  J.,  in  Clementi  v. 
Walker,   is   in   favour   of  the  author's  title  to  copyright, 

Srovided  he  print  and  publish  here  ' '  promptly"  and  with 
ue  "  diligence"  after  the  publication  abroad.  (6) 
7V1o».cw,b.i».  Sect.  19  of  7  Vict.  c.  12,  now  enacts  that  "neither  the 
author  of  any  book,  nor  the  author  or  composer  of  any 
dramatic  piece  or  musical  composition,  nor  the  inventor, 
designer,  or  engraver  of  any  print,  nor  the  maker  of  any 
article  of  sculpture,  or  of  such  other  work  of  art  as  aforesaid, 
which  shall,  after  the  passing  of  this  Act,  be  first  published 
out  of  Her  Majesty's  dominions,  shall  have  any  copyright 
therein  respectively,  or  any  exclusive  right  to  the  public 
representation  or  performance  thereof,  otherwise  than  such 
(if  any)  as  he  may  become  entitled  to  under  this  Act." 

In  the  case  of  dramatic  representation,  first  representation 
abroad  is  a  first  publication  abroad  within  the  meaning  of 
this  section,  (r) 
Publication  at         Of  course  a  publication  at  home  equally  disentitles  the 
0lna,  author  to  any  property  in  his  work  other  than  that  copy- 

right after  publication,  which  is  secured  to  him  by  statute, 
and  of  which  we  shall  afterwards  treat  at  length. 
Printing,  Ac  for       An  author  may  lend  or  let  his  manuscript  to  others,  or 
8on*to  may  print  for  private  circulation  only,  without  foregoing  the 

right  which  he  has  in  the  work  before  publication,  (d) 
Public  exhi-  Though  the  public  exhibition  of  a  picture  at  the  Royal 

picture?'  *  Academy  and  in  picture  galleries  is,  in  one  sense,  a  publi- 
cation of  it,  yet  it  is  a  publication  which  may  be  restricted  by 
the  rules  of  the  place  of  exhibition,  by  which  the  managers 
may  preclude  any  use  being  made  of  their  rooms  for  the 
purpose  of  copying ;  and  an  exhibition  under  such  circum- 
stances would  not  disentitle  the  proprietor  to  an  injunction 
to  restrain  the  piracy  of  the  picture,  (e) 
Publications  by  The  publication  of  an  engraving  of  a  picture  in  a 
engraTings.  magazine,  with  an  article  describing  the  picture,  is  not  a 
publication  of  the  picture  itself.  (/) 

(a)  By  Erie,  J.,  Cocks  v.  Purday  (2  Car.  &  K.  269,  Nisi  Prius). 

(b)  2  Barn.  &  Cress.  870. 

(c)  Boiicieault  v.  Delafield  (I  H.  &  M.  597 ;   9  L.  T.  N.  S.  709 ; 
33  L.  J.  38,  Ch.) 

(<f)  See  the  opinion  of  Erie,  J.,  in  Jeffreys  v.  Boosey  (4  H.  L.  867),  and 
Barilett  v.  Crittenden  (5  M4Clean,  37). 

(e)  Turner  v.  Rolnnson  (10  Lr.  Ch.  Rep.  121,  516).  (/)  lb. 
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would   the  distribution  by  a  sculptor  amongst  his 
of  copies  of  a  p  cast  taken  from  the  bust  of 

be    a    publication    of   the    statue    itself.  (®)       The 
of  the  picture  itself  for  the  purpose  of  obtaining 
to  an  engraving  of  it  is  not  a  publication  of  the 
[b)     Nor,  as  already  stated,  ia  the  private  circulation 
friends  of  lithographic  impressions   of  drawings  a 
publication  of  the  drawings  themselves,  (c) 

I  bj  publication  of  the  thing  itself  that  the  common 
hw  right  ia  lost,  and  not  by  the  publication  of  something 
else  that  resembles  it ;  so  that  the  author  of  a  literary  work 
doe*  not  loae  his  common  law  right  of  property  in  it  beforr 
kU  publication  by  previously  publishing  an  abridgment  of  Pnbttmioa  or 

gmoo 

The  public  performance  of  a  play  by  the  author's  per-  Perform**** 
■uiion  ia  not  such  a  publication  of  it  by  him  as  disentitles  ol*I,l*r 
him  to  restrain  tht  rised  printing  or  publishing  of 

it  bj  any  other  person.  This  was  decided  in  MaeUm  v. 
Micmttrd9ont(f)  The  plaintiff  in  that  case  was  the  author  of 
the  farce  called  u  Love  a  la  Mode,"  which  was  performed,  by 
Us  special  permission,  at  the  different  theatres  several  times 
»0,  and  the  following  years,  but  never  printed  or  pub- 
"  by  him  ;  and  it  appeared  that  when  the  play  was  over 
iff  used  to  take  the  copy  away  from  the  prompt*  r. 
U  od  a  short  hand  writer  to  go  to  the 

and  take  down  the  words  of  the  farce  from  the 
»ra,     These  notes  having  been  corrected 
bjroM  of  udants  from  his  own  memory,  the  fir.-: 

t  the  farce  was  published  by  them  in  a  magazine  called 
the  Court  \[t*c*lhmyt  of  which  they  wen  the  proprietora, 
*ad  notice  was  giv  the  second  act  would  be  published 

The   plaintiff  filed  n  bill 
Is  r»tra,  n  ;    end   tin*   Lord  Commissioner 

tSmrthe)   granted  an   injunction.     II  It  1ms  I 

•gifted  to  btja  publication  by  being  acted,  and  kherefore 
Hating  i  try  to  the  plaintiff;  but  that  is  a  mifltilrfr, 

far  besides  the  advantage  from  the  performaocej  tin:  author 
W  another  mean*,  of  profit  fi  printing  and  publish- 

er ;  and  there  is  as  much  reason  that  he  should  be  prof  • 
iatOA 

The  acting  of  a  piece  is  in  no  ease  a  publication  of  it-      In 
(elmciii  v.  Waih*n{f)  the  det  icted  on  the  stage  a 

pises  of  which  the  plaintiff  b 
sad  tt  %ra*  Bought  to    make   the  ♦  k«fmdant  liable  fur  the 

I  b.  K«p.  154.     (ft)  Il>>    (c)  Prime    I  amit  P. M- 

(r)  Amu.  m.  Mb 
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penalty  under  the  statute  8  Anne,  c.  19,  as  for  an 
rised  publication  of  the  piece.     Buller,  J.,  said,  "  i 
anything  from  memory  can  never  be  a  publication ' 
the   statute.     Some  instances  of  strength  of  memory 
very  surprising ;  but  the  mere  act  of  repeating  such  a  [ 
formance  cannot  be  left  as  evidence  to  the  jury  that 
defendant  had  pirated  the  work  itself. "  (a) 

In  connection  with  the  author's  property  in  unpubliattttf 
works  an  important  question  arises  as  to  what  conduct  4g 
his  part  may  be  deemed  to  have  authorised  their  public 

In  the  case  of  letters  written  and  sent  to  another 
we  have  already  seen  that  the  writer  does  not  lose  his  : 
to  prevent  their*  publication,  (b)  We  have  seen  also  t 
licence  to  act  an  unpublished  play  is  not  a  licence  to 
or  publish  the  play.(c)  Nor  does  the  mere  gift  of  copies  ol 
the  author's  work  to  a  few  friends  amount  to  an  abandjdlftjj 
ment  of  his  copyright  before  publication  in  the  work.  ((J)     J 

Where  the  author  of  a  musical  composition  had  still 
several  thousand  copies  of  it  in  manuscript,  a  year  before  M 
was  printed,  it  was  held  that  he  had  not  thereby  lost  tfkB 
copyright,  (e)  Abbot,  C.  J.,  in  that  case,  was  of  opinio^ 
that  it  was  not  the  intention  of  the  Legislature  in  conftstf 
ring  a  copyright  upon  authors,  to  impose  on  them  as  li 
condition  precedent,  that  they  should  not  sell  their  com* 
positions  in  manuscript  before  they  were  printed. 

Nor  does  the  mere  parting  with  the  possession  of  a  manu* 
script,  or  entrusting  its  possession  to  another  person,  or  a 
permission  to  that  person  to  take  and  hold  a  copy  of  tha 
manuscript  amount  to  an  authorisation  of  its  publication 
by  that  other  person.  Such  acts  must  be  deemed  strictly 
limited  in  point  of  effect  to  the  very  occasions  expressed  ci 
implied,  and  ought  not  to  be  construed  as  a  general  gift  of 
authority  for  any  purposes  of  profit  or  publication  to  which 
the  receiver  may  choose  to  devote  them.  (/)  "  Suppose/1  says 
WilleB,  J.,  in  Miliar  v.  Taylor,  (g)  "  the  original  or  a  trait* 
script  was  given  or  lent  to  a  man  to  read,  for  his  own 
use;  and  he  publishes  it;  it  would  be  a  violation  of  the 

See  also  Murray  v.  EUiston,  5  B.  &  Aid.  657. 
Ante,  pp.  11,  et  seq.  (c)  Ante,  p.  57. 

Prince  Albert  v.  Strange,  ante,  p.  50. 
White  v.  Geroch  (2  B.  &  Aid.  298). 
)  St.  Eq.  Jut.  943 ;  See  Bartlett  v.  Crittenden  (4  M'Clean,  808  5 
ilean,  41),  where  the  Court  sayB,  "  To  make  a  gift  of  a  copy  of  ths 
manuscript  is  no  more  a  transfer  of  the  right  or  abandonment  of  it  th 
it  would  be  a  transfer  or  an  abandonment  of  an  exclusive  right  to  1 
publish,  to  give  the  copy  of  a  printed  work/1 
(</)  4  Burr.  2330. 
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onunoD  law  right  to  the  mm 
and  has  often  been  determined/' 
Whet©  the  son  of    the    great   Earl    of  Clarendon   gave 
permission  to  a  Mr.  Gwynne  to  take  a  copy  of  the  manu- 
script of  bis  deceased  father's  "  History  of  the  Beig 
Charles   II.,"  and    Mr.  Gwynne's   son   and   administrator 
sold  it  to  a  Dr.  Shebbeare/the  Court  of  Chancery,  at  the 
•oil  of  the  Duke  of  Queensberry  (the  personal  representa- 
tive  of   the   Earl  of  Clarendon    and   his   son),  restrained 
Dr.   Shebbeare  from  printing  and   publishing  the   ropy  of 
Ike  manuscript. fa)     The  Lord  Keeper  Henley  said  it  was 
to  be  presumed    tfftst    Loel   Clarendon  (the  younger), 
be    gave    a    Copv    of    his     work    to    Mr.    Gwynm  \ 
that  he  should  have  the  profit  of  multiplying  it 
print;  that  vynne  might  make  every  use  of  it, 

that.(fc)     Where,  however,  the  author  of  a  poem  had 
it  to  a  bookseller,  and  had  allowed  it  to  remain  in  his 
published  for  twenty-three  years,  Lord  Eldon  was 
ii  that  the  writer  had  abandoned  his  right  as  an 
rf  and  refused  to  grant  an  injunction  to  pnvnii  the 
•on  of  the  poem    by   the  bookseller.  ;c)      Notwith- 
this  decision,  the  decided  cases  seem  to  warrant 
I  rale  laid  down  by  Willes,  J.,  in  j  /)  that 

"when    express   consent   is   not   proved,    the    negative    ia 
implied  a*  a  i  dition." 

'*chcr  of  the  art  of  book-keeping,  who  had    n-duood 
si  wnung  the  My  stem  he  taught,  on  separate  curds  for  the 
nsntenoe  of  imparting  insti  «  his  pupils, 

his  students  to  copy  these  cards,  with  a  view  to  their 
instruction,  and  to  enable  them  to  instruct  others,  was 
lid  in  an  A;  case(^)    not   to  have  thereby  a  I 

manuscript-  to  the  pnblii 
"Tho  students,"  said  the  court,  "who  made 
copies,  have  a  right   to  them,  and    to  their   use  as 
eriginally  intended,     Bui  they  have  no  right  to  a  use  which 
wis  not  in  tho  contemplation   of   iln  maut  and   of 

tsSBiiel vim  when    Iks   I  >usent  was  first  given.       Nor 
lisqr,  by  suffering  others  to  copy  the  manuscripts,  give  a 
"raster  licence  than  was  vested  in  themselves." 
Where  a  person  contracted  tor  reward  to  write  a  certain  Ahm*aa«f 


t  Us*,  ra 

•  learn  from  am  i  cum  thai  Dr,  ShebWiv  ftfUTwartla 

befoi  I  Hill    i  i      I    UttJP    M1IID    SSSinst    Mr,   (iwjliUC 

;  nepitwmt^  f  riot  tta  urnim* 

4  Hum  089. 
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i  of  a  book  to  be  published  by  another,  equity  will  not 
m  by  injunction  to  prevent  his  portion  of  the  work 
printed  and  published  in  an  altered  or  mutilated  form,  (a) 
,  V.C.,  intimated  an  opinion,  though  the  point  did  not 
1  the  case  before  him,  that,  unless  there  be  a  special  con- 
rither  express  or  implied,  reserving  to  the  author  a  qua- 
sopyright,  the  purchaser  of  a  manuscript  is  at  liberty 
r  and  deal  with  it  as  he  thinks  proper.  The  court  is 
Loved  in  such  a  case  by  the  possible  effects  of  the 
ions  as  affecting  the  writer's  reputation.  "The 
le  effect  on  reputation/'  said  Wood,  V.C.,  "unless 
5ted  with  property,  is  not  a  ground  for  coming  to  this 
though  it  may  be  an  ingredient  for  the  court  to  con- 
when  the  question  of  a  right  of  property  also  arises." 
sum  up,  then,  the  law  relating  to  the  property  in 
lished  works : — 

author  or  owner  of  unpublished  manuscripts  has  a 
independent  of  statute  to  the  exclusive  use  of  them, 
)  prevent  their  publication  by  any  one  else. 

writer  of  letters  has  a  special  property  in  them,  and 
•ight  to  prevent  their  publication  by  the  receiver,  unless 

own  misconduct  (for  the  decided  cases  go  no  further 
his)  he  has  rendered  their  publication  necessary  to  the 
ation  of  the  receiver's  character  from  some  unfounded 
ation.  And,  with  respect  to  this  right,  there  would 
k)  be  no  distinction  between  private  letters,  or  letters 
mdship,  and  letters  intended  as  literary  compositions, 
i  author,  or  his  assignee,  of  lectures,  has  now  by 
b(6)  the  sole  right  to  publish  them,  provided  notice  of 
iivering  of  the  lectures  shall  be  given  two  days  at  least 

the  delivery,  to  two  justices  living  within  five  miles 
»  place  where  they  are  to  be  delivered.  But  the  right 
lot  extend  to  lectures  delivered  in  a  university,  public 
i,  or  college,  or  on  any  public  foundation,  or  by  any 
k  virtue  of  any  gift,  endowment,  or  foundation. 
)  author,  or  his  assignee,  of  a  dramatic  composition 
right  similar  to  the  foregoing  to  prevent  the  printing 
ubhshing  of  his  composition.  And  he  does  not  lose 
elusive  right  of  printing  and  publishing  it,  by  allowing 
be  represented  on  the  stage.  He  has  now,  also,  by 
3  &  4  Will.  4,  c.  15,  8.  1,  the  sole  right  of  having 
resented  in  any  part  of  the  British  dominions. 
3ical  compositions,  when  in  manuscript,  stand  on  the 
footing  with  other  unpublished  compositions,  and  by 
50  of  5  &  6  Vict.  c.  45,  the  provisions  of  3  &  4  Will,  4, 
)  Cox  v.  Coz  (11  Hare,  118).  (6)   Vide  ante,  pp.  20-22. 
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«l15,  as  to  the  sole  right  of  representing  dramatic  are      r*»i 
Mended  also  to  musical  compositions.  cm^i 

Bsgravings,  maps,  and  charts,  also,  whilst  unpublished,  lncTm^Ll| 
itand  on  the  same  footing  as  the  foregoing.  nap*  •** 


CHAPTER  VI. 
COPYRIGHT   AFTER   PUBLICATION. 

Qpr  tike  subject  of  copyright  after  publication,  widely  dif- 
ferent views  have  been  entertained  by  some  of  our  ablest 
lawyer*!  living  at  different  times.  There  have  been  those 
who  considered  the  title  of  the  author  to  the  property  in 
the  creations  of  his  intellect  as  of  so  absolute  a  nature 
that  it   was   not  only  exclusive   but  also  perpetual,   and 

Ere  him  the  sole  right  to  determine,  not  only  during  his 
,  but  for  all  time  after  his  death,  who  should  enjoy  the 
benefits  of  his  literary  works.  On  the  other  hand,  there 
have  been  those  who,  though  not  doubting  the  author's 
title  to  the  property  in  the  products  of  his  mind  before  he  has 
published  them,  were  of  opinion  that  by  the  act  of  publica- 
tion his  compositions  became  pnhliri  j/tm,  and  the  author's 
right  to  a  property  in  them  ceased  thenceforth  for  over. 
Neither  of  these  two  opposite  opinions  represents  the  law 
on  the  subject  as  it  is  now  finally  determined.  The  first- 
mentioned  opinion  was  the  prevailing  one  down  to  the  year 
1744.  "The  general  consent  of  the  kingdom  for  ages," 
Lard  Mansfield  considered  to  be  in  favour  of  that  view  of 
the  question,  and  the  decisions  in  several  cases  proceeded 
on  the  ground  of  its  correctness.  The  question  assumed 
the  form,  whether  copyright  in  the  productions  of  an  author 
existed  at  common  law  previous  to  and  independently  of 
statutory  enactment,  and  if  it  had  an  existence  previous  to 
statutes,  whether  the  statutes  dealing  with  the  subject  and 
conferring  on  authors  a  copyright  for  a  certain  number  of 
years  took  away  from  them  all  copyright  in  their  works 
after  the  time  so  specified  had  expired.  In  other  words, 
had  an  author  copyright  in  his  published  works  indefinite 
and  unlimited  in  point  of  time,  or  was  his  right  strictly 
confined  to  the  period  marked  out  in  the  legislative  enact- 
ments relating  to  copyright  ?  Anne,  o  u 

The  first  Act  of  Parliament  which  deals  with  the  question 
of  copyright  after  publication  is  the  8  Anne,  c.  19,  and  it 
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pam  i.       the  remaining  portion  of  the  injunction  against  exhibil 
Ohaptwi  v.    publishing,  or  parting  with  the  etchings  described  in 
—         catalogue.     It  was  contended  in  support  of  the  motion  I 
of  the  defendant's  asserted  right  to  print  and  publish 
catalogue,  that  although  the  owner  of  a  print  might  pr 
another  from  publishing  a  copy  of  it,  it  was  impossible  I 

f)revent  the  other  from  describing  it,  and  printing  and  i 
ishing  such  description  ;  that  the  law  of  England 
not  prevent  a  party  obtaining  knowledge  through 
medium  of  perceiving  these  etchings,  from  using 
knowledge,  and  from  conveying  that  information  to  o£ 
and  a  Court  of  Equity,  in  the  absence  of  contract,  oodj 
not  interfere  with  the  use  of  that  knowledge ;  it  was  dm 
cult  to  understand  how  the  rights  of  anyone  could  f 
interfered  with  by  the  making  of  a  catalogue  describnfij 
the  articles  and  making  remarks  upon  them  in  the  shape  j 
friendly,  if  not  flattering  criticism ;  that  if  a  spectator  hi 
a  right  to  contemplate  any  of  the  productions  of  so  exaltt 
a  personage,  which  he  might  do  without  any  invasion  I 
domestic  privacy,  he  had  a  right  to  communicate  full  infa 
mation  connected  with  those  productions;  and  this,  sal 
stantially,  was  all  that  had  been  done  by  the  descriptil 
catalogue ;  that  it  was  a  fallacy  to  say,  as  had  been  said  c 
the  part  of  the  plaintiff,  that  privacy  is  essential  to  the  rig! 
of  property,  for  though  the  owner  of  anything  may  use  evei 
means  in  his  power  to  prevent  that  thing  being  seen  h 
another,  yet  if  that  other  person  sees  it,  the  owner  can  hai 
no  right  of  property  in  the  notion  or  idea  created  in  til 
mind  of  the  person  who  has  seen  it ;  that  there  is  no  pw 
perty  in  the  ideas  created  by  seeing  the  etchings— til 
property  is  confined  to  the  etchings ;  and  no  regard  cook 
be  paid  to  a  mere  injury  to  private  feelings,  and  that  5 
substance  the  complaint  is  of  an  offence  not  against  1^ 
but  against  manners. 

Notwithstanding,  however,  the  ingenious  arguments 
which  a  distinction  between  the  publication  of  copies  of 
(unpublished)  etchings  themselves  and  that  of  a  mere  de^^, 
tive  catalogue  of  them  was  endeavoured  to  be  maint^^^ 
the  Vice-Chancellor  (Knight  Bruce),  and  on  appeal  th&i 
Chancellor  (Cottenham),  refused  to  admit  the  disti    ^ 
and   held   that   the   plaintiff  was  entitled   to  restr^j^ 
publication  of  the  one  as  well  as  the  other.    Thot^^^ 
fraudulent  manner  in  which  the  impressions  of  ti\^^ 
ings    had     been    originally   acquired   foxTO&fli  ou&         ~ 
grounds    on  which   the  decision  rested >     Mfce  n$vfc    Qf 
plaintiff  to  restrain  the  publication  of  tTkx^  <3^°?tie  Qfi 
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Gaily  diacussed  by  the  Court  of  King's  Bench,  and  in  which       Pakt  L 
the  ftret  of  the  two  opinions  referred  to  at  the  beginning  of    CMawpi  vi 
this  chapter  was  maintained  by  the  majority  of  the  court. 
The  action  waj*  ver  damages  for  the  publi- 

ii    of   Thompson's    "Seasons,"    a   work 
the  plain  tiff  had  purchased  from  its  author  in    1  729j 
had  i  I   to  publish  from  that  time  down   to   the 

s  when  the  defendant  Millar  published  the  edition 
lained  of  without  the  plaintiff's  license  or  consent.  The 
tan  of  yoars  daring  which   the   statute  of  Anno   secured 
the  copyright  to  the  author  had  long  since  expired,  ami  the 
plaintiff*  claim .  could  only  rest  upon   the  ground  of  ■  per- 
lal  property  at  common  law,  independent   of  ^trduf. 
author  or  his  assignees,     The  jury  found  the  botl  of  thi 
in  a  apts  and  also  that  before  the  reig 

Anne  it  was  usual  to  purchase  from  authors  the  por- 

iftnaj  eopyrio  I  r  1 as,  and  to  assign  the  same  from 

hand   to  hand   for  valuable  consideration,  and  to  maid 
•am#*ihesubj'  ettlemente.    Lord  ManwfinM,  C.J., 

and  Willi*  and  Aston,  J*J  judgment  in  favour  of  the 

plaintiff  and  bis  right  independently  of  and 

unaffected  by  the  Btatnfee  of  Annr,  Yatos,  J.,  being  off  I  OOfr 
tmry  opinion.  The  judgment  of  the  majority  of  the  court  was 
haatd  not  only  on  the  decided  cases  already  referred  to,  but 
on  the  broad  ground  ]  equity.     They 

it  as  every  man  has  as  exehisivo  pyeperl 

ation,  he  continues  to  possess  it  after 

ahnadonxnen  right* 

And  a*   I  -ttttute  Off  Anne, 

it  w\§  merely  term  of  yen*  i  Trior- 

n,  where  the  entry  and  the  other  pro* 
%4  the  Act  had  been  !  with,  and  not  to  abridge  the 

Aarmii  bo  author's  ive  property  in  h 

Bat  this  diil  nol  long  i 
caw  at  bu»tF  on  appeal,  before  the  House  of  Lordi  in  1  ? 
m  the  caae  and  the  d 

lfi7/nr   v.    I  mi  di-tiiictly  overruled.     The  00* 

cm  appind   from    til  01    Ch  h     Lord 

.  the  ruling  of  the  K 
Bench  in  MUlnr  v  tin-  question  had  been 

flaUy  argued,  the  jndgee  were  called 
opinion*  in  anjm> 

•  4  theea,  against  ajon  that  at  OMMtuMi  law 

r  of  any  n   hud  the  sole 

•  »f  fir*t  printing  an  1  pul  for  mile.   K. 

(a)  4  But 
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Part  l       composition  of  the  author,  which   he  is  entitled  to 
cha«7b  v.     wholly  for  his  private  use  and  pleasure,  and  to  wil 
—         altogether,  or  so  far  as  he  may  please,  from  the  know! 

of  others Upon  the  first  question,  thereto: 

of   property — I  am  clearly  of  opinion  that  the  ex< 

right  and   interest  of  the  plaintiff  in  the  composition. 

work  in  question  being  established,  and  there  being  aj 

right  or  interest  whatever  in  the  defendant,  the  plaun 

is  entitled  to  the  injunction  of  this  court  to  protect  ttq 

against  the   invasion   of  such  right  and  interest  by  4j 

defendant,  which  the   publication  of  any  cataloguewoelj 

undoubtedly  be."  ^ 

Point*  decided        The  elaborate  judgments   in  this  important  case  ham 

JSmfZ*"™*  established  the  following  points : — That  the  right  of  p*9 

perty  of  the  author  or  composer  of  any  works  of  literatuca 

art,  or   science   in  such  works,   so  long  as  they  rexan 

unpublished,  is  so  complete  and  absolute  that  no  one  e&aA 

without  his  permission,  may  publish  even  a  list  or  desorip 

tive  catalogue   of   them;  that   the  circulation  amongst  i 

few  private  friends  of  impressions  of  etchings  not  otherwiai 

published  is  not  such  a  publication  of  them  as  disentitle 

the  owner  to   the   protection  of  the  aforesaid  right,  an* 

that  this  right  is  but  part  of  the  general  common  law  rigfc 

of  property. 

Earlier  caw*.  The  earliest  case  on  the  subject  of  copyright  before  publi 

cation  that  we  find  in  the  books  is  that  of  Webb  v.  Rose,{a 

in   which   Sir  Joseph   Jekyll,  M.R.,   in  1732,  granted  ai 

injunction  to  restrain  the  clerk  of  a  deceased  conveyance! 

from  printing  unauthorised  the  conveyancing  drafts  of  hii 

late  master.     The  bill  in  that  case  was  filed  by  the  son  auc 

devisee  of  the  conveyancer.     In  Forrester  v.  Waller,  (6)  ii 

1741,  an  injunction  was  granted  to  hinder  the  printing  o 

the  plaintiff's   notes   obtained   surreptitiously  without  hi 

consent.     In  Mcmley  v.  Owen,(c)  in  1755,  a  bill  was  filet 

by  some  printers  who  had  bought  from  the  Lord  Mayor  tin 

copy  of  the  sessions  paper  of  trials,  to  enjoin  the  defendant 

from  printing  it.     The  Lord  Chancellor  considered  that  tin 

right  to  print  purchased  from  the  Lord  Mayor  gave  th 

plaintiffs  the  property,  and  the  injunction  prayed  for  wa 

granted,  (d) 

In  Morris  v.  Kelly  {e)  Lord  Eldon  gra,rktei  an  inmnctio 
to  restrain  the  performance  at  the  English  Orpera  House  c 

Cited  4  Burr.  2330.  (b)  lb.  (* >     CtaA  tST'-S?9' 

_   See  also  Duke  of  Queemberry  v.  Shebbearc     C?  VA:*»)i  s™*1  P« 
p.  69  ;   and  as  to  letters  Pope  v.  Curl,  ante,  p.  1^^  - 
(e)  1  Jac.  &  W.  481. 
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Past  l       ground  that  there  had  been  a  publication  abroad  before  the) 
Chatter  v.     was  any  publication  in  this  country. 

—  But   where   there   was    a    contemporaneous    publicafcic 

abroad  and  in  this  country  it  was  held  that  the  copyrirf 
of  the  author  here  was  not  infringed  by  the  foreign  pubko 
tion.(a)  And  the  language  of  Bayley,  J.,  in  UlemenU  < 
Walker,  is  in  favour  of  the  author's  title  to  copyrigh 
provided  he  print  and  publish  here  "promptly"  and  wii 
due  "  diligence"  after  the  publication  abroad,  (b) 
7 vide. i2,B. iB.  Sect.  19  of  7  Vict.  c.  12,  now  enacts  that  "  neither  tJ 
author  of  any  book,  nor  the  author  or  composer  of  ai 
dramatic  piece  or  musical  composition,  nor  the  inventc 
designer,  or  engraver  of  any  print,  nor  the  maker  of  ai 
article  of  sculpture,  or  of  such  other  work  of  art  as  aforesai 
which  shall,  after  the  passing  of  this  Act,  be  first  publish 
out  of  Her  Majesty's  dominions,  shall  have  any  copyrig! 
therein  respectively,  or  any  exclusive  right  to  the  publ 
representation  or  performance  thereof,  otherwise  than  su< 
(if  any)  as  he  may  become  entitled  to  under  this  Act." 

In  the  case  of  dramatic  representation,  first  represents^ 

abroad  is  a  first  publication  abroad  within  the  meaning 

this  section,  (c) 

p^buofttion  at         Of  course  a  publication  at  home  equally  disentitles  t 

"""^  author  to  any  property  in  his  work  other  than  that  cop 

right  after  publication,  which  is  secured  to  him  by  statul 

and  of  which  we  shall  afterwards  treat  at  length. 

Printing,  Ac  for      An  author  may  lend  or  let  his  manuscript  to  others, 

grit**  drou     mft^  print  for  private  circulation  only,  without  foregoing  t 

right  which  he  has  in  the  work  before  publication. (a) 
Public  exhi-  Though  the  public  exhibition  of  a  picture  at  the  Bo; 

$£££*  *  Academy  and  in  picture  galleries  is,  in  one  sense,  a  pul 
cation  of  it,  yet  it  is  a  publication  which  may  be  restricted 
the  rules  of  the  place  of  exhibition,  by  which  the  manag 
may  preclude  any  use  being  made  of  their  rooms  for  \ 
purpose  of  copying ;  and  an  exhibition  under  such  circu 
stances  would  not  disentitle  the  proprietor  to  an  injuncti 
to  restrain  the  piracy  of  the  picture,  (e) 
Publication*  by  The  publication  of  an  engraving  of  a  picture  in 
engravinga.  magazine,  with  an  article  describing  the  picture,  is  noi 
publication  of  the  picture  itself.  (/) 

(a)  By  Erie,  J.,  Cocks  v.  Purday  (2  Car.  &  K.  269,  Niai  Priua). 

(6)  2  Barn.  &  Crew.  870. 

(c)  Boucicault  v.  Delqfield  (I  H.  &  M.  597 ;  9  L.  T.  N.  S.  7 
S3  L.  J.  38,  Ch.) 

(<0  See  the  opinion  of  Erie,  J.,  in  Jeffreys  v.  Boosey  (4  H.  L.  867), 
Barllett  v.  Crittenden  (5  M'Clean,  37). 

(e)  Turner  v.  EMwon  (10  Ir.  Ch.  Rep.  121,  516).  (/)  lb. 
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penalty  under  the  statute  8  Anne,  c.  19,  as  for  an 
rised  publication  of  the  piece.     Buller,  J.,  said,  "  i 
anything  from  memory  can  never  be  a  publication ' 
the   statute.     Some  instances  of  strength  of  memory 
very  surprising ;  but  the  mere  act  of  repeating  such  a  ]_ 
formance  cannot  be  left  as  evidence  to  the  jury  that 
defendant  had  pirated  the  work  itself."  {a) 

In  connection  with  the  author's  property  in  unpubli 
works  an  important  question  arises  as  to  what  conduct  < 
his  part  may  be  deemed  to  have  authorised  their  public 

In  the  case  of  letters  written  and  sent  to  another  _ 
we  have  already  seen  that  the  writer  does  not  lose  his  :  _ 
to  prevent  their-  publication. (b)     We  have  seen  also  thjtifef 
licence  to  act  an  unpublished  play  is  not  a  licence  to 
or  publish  the  play.(c)     Nor  does  the  mere  gift  of  copies  < 
the  author's  work  to  a  few  friends  amount  to  an  aban<T 
ment  of  his  copyright  before  publication  in  the  work.(d) 

Where  the  author  of  a  musical  composition  had 
several  thousand  copies  of  it  in  manuscript,  a  year  before  L 
was  printed,  it  was  held  that  he  had  not  thereby  lost  Urn 
copyright,  (e)  Abbot,  0.  J.,  in  that  case,  was  of  opinMMP 
that  it  was  not  the  intention  of  the  Legislature  in  conftrt*' 
ring  a  copyright  upon  authors,  to  impose  on  them  as  if 
condition  precedent,  that  they  should  not  sell  their  com* 
positions  in  manuscript  before  they  were  printed. 

Nor  does  the  mere  parting  with  the  possession  of  a  maun* 
script,  or  entrusting  its  possession  to  another  person,  or  * 
permission  to  that  person  to  take  and  hold  a  copy  of  the* 
manuscript  amount  to  an  authorisation  of  its  publication 
by  that  other  person.  Such  acts  must  be  deemed  strictly 
limited  in  point  of  effect  to  the  very  occasions  expressed  or 
implied,  and  ought  not  to  be  construed  as  a  general  gift  or 
authority  for  any  purposes  of  profit  or  publication  to  which 
the  receiver  may  choose  to  devote  them.  (/)  "  Suppose,"  say* 
Willes,  J.,  in  Miliar  v.  Taylor,  (g)  "  the  original  or  a  tran- 
script was  given  or  lent  to  a  man  to  read,  for  his  own 
use;  and  he  publishes  it;  it  would  be  a  violation  of  the1 

(a)  See  also  Murray  v.  EUiston,  5  B.  &  Aid.  657. 

{In  Ante,  pp.  11,  et  seq.  (c)  Ante,  p.  67. 

(</)  Prince  Albert  v.  Strange,  ante,  p.  50. 

(0  White  v.  Geroch  (2  B.  &  Aid.  298). 

( /)  St.  Eq.  Jur.  943 ;  See  Bartlett  v.  Crittenden  (4  M'Clean,  SOS ; 
5  M'Clean,  41),  where  the  Court  says,  u  To  make  a  gift  of  a  copy  of  the 
manuscript  is  no  more  a  transfer  of  the  right  or  abandonment  of  it  than 
it  would  be  a  transfer  or  an  abandonment  of  an  exclusive  right  to  re- 
publish, to  give  the  copy  of  a  printed  work." 

(y)  4  Burr.  2330. 
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law  right  to  the  copy.    This  never  waa      f*b»  l 
^■fcted,  and  has  often  been  determined."  cw^  i 

Where  the  eon  of  the  great  Earl  of  Clarendon  gave  — 
*  nm  to  a  Mr.  Gwvnne  to  take  a  copy  of  the  mann- 
of  hia  deoeaaed  father's  "  History  of  the  Keign  of 
a  UL/9  and  Mr.  Gwynne's  son  and  administrator 
■id  it  to  a  Br.  Shebbeare,  the  Court  of  Chancery,  at  the 
■it  of  the  Doha  of  Qneensberry  (the  personal  representa- 
tive of  the  Earl  of  Clarendon  and  nis  son),  restrained 
fir.  Shebbeare  from  printing  and  pablishing  the  copy  of 
fhe  mannacript.(a)  The  Lord  Sleeper  Henley  said  it  was 
Vt  to  be  preeamed  that  Lord  Clarendon  (the  younger), 
ifcaa  he  gave  a  copy  of  his  work  to  Mr.  Gwynne, 
htrnftul  that  he  shouia  have  the  profit  of  multiplying  it 
k  print;  that  Mr.  Gwynne  might  make  every  use  of  it, 
■eept  that.(fc)  Where,  however,  the  author  of  a  poem  had 
Mat  it  to  a  bookseller,  and  had  allowed  it  to  remain  in  his 
laads  unpublished  for  twenty-three  years,  Lord  Bldon  was 
rf  opinion  that  the  writer  had  abandoned  his  right  as  an 
Mfthor,  and  refused  to  grant  an  injunction  to  prevent  the 
pablication  of  the  poem  by  the  bookseller,  (c)  Notwith- 
rtamting  this  decision,  the  decided  cases  seem  to  warrant 
the  rule  laid  down  by  Willes,  J.,  in  Millar  v.  Taylor, (il)  that 
"when  express  consent  is  not  proved,  the  negative  is 
implied  as  a  tacit  condition." 

A  teacher  of  tho  art  of  book-keeping,  who  had  reduced 
to  writing  the  system  he  taught,  on  separate  cards  for  the 
convenience  of  imparting  instruction  to  nis  pupils,  and  per- 
mitted his  students  to  copy  these  cards,  with  a  view  to  their 
own  instruction,  and  to  enable  them  to  instruct  others,  was 
held  in  an  American  case(c)  not  to  have  thereby  aban- 
doned these  manuscripts  to  the  public,  or  authorised  their 
publication.  "The  students,"  said  the  court,  "who  made 
these  copies,  have  a  right  to  them,  and  to  their  use  as 
originally  intended.  But  they  have  no  right  to  a  use  which 
wis  not  in  the  contemplation  of  the  complainant  and  of 
themselves  when  the  consent  was  first  given.  Nor  can 
they,  by  suffering  others  to  copy  the  manuscripts,  give  a 
greater  licence  than  was  vested  in  themselves." 

Where  a  person  contracted  for  reward  to  write  a  certain  Alteration  of 

Bold  maoasc 
>>efore  publi- 
(a)  2  Eden.  329.  caUon. 

\b)  We  learn  from  a  note  to  this  case  that  Dr.  Shebbeare  afterwards 
noorered  before  Lord  Mansfield,  a  large  sum  against  Mr.  Gwynne 
for  haying  represented  that  he  had  a  right  to  print  the  manuscript, 
(c)  Sonthey  ▼.  Shertrootf  (2  Meriv.  435).  ('0  4  Burr.  2330. 

tf)  Bartktt  v.  CritUmlen  (4  M 'Clean  $00). 
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portion  of  a  book  to  be  published  by  another,  equity  will  not 
aid  him  by  injunction  to  prevent  his  portion  of  the  work 
being  printed  and  published  in  an  altered  or  mutilated  form,  (a) 
Wood,  V.C.,  intimated  an  opinion,  though  the  point  did  not 
arise  in  the  case  before  him,  that,  unless  there  be  a  special  con- 
tract, either  express  or  implied,  reserving  to  the  author  a  qua- 
lified copyright,  the  purchaser  of  a  manuscript  is  at  liberty 
to  alter  and  deal  with  it  as  he  thinks  proper.  The  court  is 
not  moved  in  such  a  case  by  the  possible  effects  of  the 
alterations  as  affecting  the  writer's  reputation.  "The 
possible  effect  on  reputation,"  said  Wood,  V.C.,  "unless 
connected  with  property,  is  not  a  ground  for  coming  to  this 
court,  though  it  may  be  an  ingredient  for  the  court  to  con- 
sider, when  the  question  of  a  right  of  property  also  arisee.* 

To  sum  up,  then,  the  law  relating  to  the  property  in 
unpublished  works : — 

The  author  or  owner  of  unpublished  manuscripts  has  * 
right  independent  of  statute  to  the  exclusive  use  of  them, 
and  to  prevent  their  publication  by  any  one  else. 

The  writer  of  letters  has  a  special  property  in  them,  and 
has  a  right  to  prevent  their  publication  by  the  receiver,  unless 
by  his  own  misconduct  (for  the  decided  cases  go  no  further 
than  this)  he  has  rendered  their  publication  necessary  to  the 
vindication  of  the  receiver's  character  from  some  unfounded 
imputation.  And,  with  respect  to  this  right,  there  would 
seem  to  be  no  distinction  between  private  letters,  or  letters 
of  friendship,  and  letters  intended  as  literary  compositions. 

The  author,  or  his  assignee,  of  lectures,  has  now  by 
statute  (b)  the  sole  right  to  publish  them,  provided  notice  of 
the  delivering  of  the  lectures  shall  be  given  two  days  at  least 
before  the  delivery,  to  two  justices  living  within  five  miles 
of  the  place  where  they  are  to  be  delivered.  But  the  right 
does  not  extend  to  lectures  delivered  in  a  university,  public 
school,  or  college,  or  on  any  public  foundation,  or  by  any 
one  in  virtue  of  any  gift,  endowment,  or  foundation. 

The  author,  or  nis  assignee,  of  a  dramatic  composition 
has  a  right  similar  to  the  foregoing  to  prevent  the  printing 
and  publishing  of  his  composition.  And  he  does  not  lose 
his  exclusive  right  of  printing  and  publishing  it,  by  allowing 
it  to  be  represented  on  the  stage.  He  has  now,  also,  by 
Stat.  3  &  4  Will.  4,  c.  15,  s.  1,  the  sole  right  of  having 
it  represented  in  any  part  of  the  British  dominions. 

Musical  compositions,  when  in  manuscript,  stand  on  the 
same  footing  with  other  unpublished  compositions,  and  by 
sect.  20  of  5  &  6  Vict.  c.  45,  the  provisions  of  3  &  4  Will.  4, 


(a)  Cox  v.  Cox  (11  Hare,  118). 


(6)   Vide  ante,  pp.  20-22. 
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fclS,  as  to   the  sole  right  of  representing  dramatic  are      p*«t 
attended  also  to  musical  compositions.  cnum  i 

Engravings,  maps,  and  charts,  also,  whilst  unpublished,  lMm^l. 

ind  on  the  same  footing  as  the  foregoing.  *•**.  •*&* 


CHAPTEB  VI. 
COPYRIGHT   AFTER   PUBLICATION. 

0*  the  subject  of  copyright  after  publication,  widely  dif- 
ferent views  have  been  entertained  by  some  of  our  ablest 
lawyers  living  at  different  times.  There  have  been  those 
who  considered  the  title  of  the  author  to  the  property  in 
the  creations  of  his  intellect  as  of  so  absolute  a  nature 
that  it   was   not  only  exclusive  but  also  perpetual,  and 

Etve  him  the  sole  right  to  determine,  not  only  during  his 
e,  but  for  all  time  after  his  death,  who  should  enjoy  the 
benefits  of  his  literary  works.  On  tho  other  hand,  thero 
have  been  those  who,  though  not  doubting  the  author's 
title  to  the  property  in  the  products  of  his  mind  before  he  has 
published  them,  were  of  opinion  that  by  the  act  of  publica- 
tion his  compositions  became  publiei  jurix,  and  the  author's 
right  to  a  property  in  them  ceased  thenceforth  for  ever. 
Neither  of  these  two  opposite  opinions  represents  tho  law 
on  the  subject  as  it  is  now  finally  determined.  The  first- 
mentioned  opinion  was  the  prevailing  one  down  to  the  year 
1744.  "The  general  consent  of  the  kingdom  for  ages," 
Lord  Mansfield  considered  to  be  in  favour  of  that  view  of 
the  question,  and  the  decisions  in  several  cases  proceeded 
on  the  ground  of  its  correctness.  The  question  assumed 
the  form,  whether  copyright  in  the  productions  of  an  author 
existed  at  common  law  previous  to  and  independently  of 
statutory  enactment,  and  if  it  had  an  existence  previous  to 
statutes,  whether  the  statutes  dealing  with  tho  subject  and 
conferring  on  authors  a  copyright  for  a  certain  number  of 
years  took  away  from  them  all  copyright  in  thoir  works 
after  the  time  so  specified  had  expired.  In  other  words, 
had  an  author  copyright  in  his  published  works  indeBnito 
and  unlimited  in  point  of  time,  or  was  his  right  strictly 
confined  to  the  period  marked  out  in  tho  legislative  enact- 
ments relating  to  copyright  ?  Anne,  o  i*. 

The  first  Act  of  Parliament  which  deals  with  the  question 
of  copyright  after  publication  is   the  8  Anne,  c.  19,  and  it 
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conferred  on  authors  (or  their  assigns)  of  works  published!^ 
before  the  year  1710  a  copyright  of  twenty-one  years'  doitt^ 
tion,  "  and  no  longer/'  and  on  the  authors  or  assignees  OC& 
works  published  after  that  date  a  copyright  of  fourteen  years  . 
"  and  no  longer/'  to  commence  from  the  day  of  first  pnb* 
lication.  Did  this  Act  deprive  authors  of  copyright  in  their  : 
productions  after  the  expiration  of  the  period  of  twenty-one 
or  fourteen  years  ? 

For  a  long  time  it  was  held  that  it  did.  not ;  that  the  ' 
author  had  a  general  right  of  property  in  his  works  which 
he  did  not  lose  by  publication,  and  of  which  the  statute  of 
Anne  did  not  deprive  him.  In  1735  (more  than  twenty- 
one  years  after  the  passing  of  8  Anne,  c.  19),  Sir  Josepfc 
Jekyll,  M.B.,  granted  an  injunction  to  restrain  the  printing 
of  "  The  Whole  Duty  of  Man,"  which  had  first  appeared  m 
1657.  (a)  As  the  statutory  term  of  copyright  had  passed^ 
the  plaintiff's  title  to  an  injunction  could  only  rest  on  th*  • 
ground  of  his  general  common  law  right  of  property  inde* 
pendent  of  and  outlasting  the  statutory  period  limited  by 
the  Act  of  Anno.  In  the  same  year  (1735)  Lord  Talbot 
granted  an  injunction  to  restrain  the  printing  of  Pope's  and 
Swift's  "  Miscellanies/'  though  many  of  the  pieces  were  pub* 
lished  before  the  statute  of  Anne,  (b)  and  the  injunction  was 
acquiesced  under.  In  1736  Sir  Joseph  Jekyll  restrained  the 
publication  of  Nelson's  "  Festivals  and  Fasts,"  though  the 
book  was  first  published  in  1703.(c)  In  1739  Lord  Hard- 
wicke  granted  an  injunction  against  the  publication  of 
Milton's  "  Paradise  Lost,"  though  the  title  of  the  plaintiffs 
was  derived  from  an  assignment  from  the  author  made 
in  1667.  (d)  In  1752  Lord  Hardwicke  granted  a  similar 
injunction  with  respect  to  the  publication  of  an  annotated 
edition  of  the  same  poem.(e)  And  all  the  foregoing  injunc- 
tions were  acquiesced  under. 

In  1761  an  opportunity  occurred  for  the  first  time  of 
determining  the  question  by  a  Court  of  Error,  in  the  case  of 
Tonson  v.  Collins,  (f)  an  action  relating  to  the  copyright  in 
the  Spectator,  which  had  been  purchased  from  Addison 
and  Steele.  But  the  action,  before  its  final  determination, 
was  discovered  to  be  a  collusive  one,  and  it  fell  to  the 
ground  in  consequence.  An  important  case,  (g)  however, 
soon  after  occurred  (in  1769)  in  which  the  subject  was  very 

(a)  Et/re  v.  Walker  (cited  4  Burr.  2325). 

(ft)  lilotte  v.  Faulkner  (cited  ibX  (c)  Walthot  v.  Walker  (7ft.). 

(</)  Tonson  v.  Walker  (cited  4  Burr.  2326). 

(e)  Tonson  v.  Walker  (3  Swans.  672). 

(J)  1  W.  Black.  301,  321,  346.      (g)  Millar  v.  Taylor  (4  Burr.  2303.) 
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Utj  discussed  by  the  Court  of  King's  Bench,  and  in  which  Pa_«Ll 
is  lint  of  the  two  opinions  referred  to  at  the  beginning  of  <**»«  vl 
1km  chapter  was  maintained  by  the  majority  of  the  court. 
Ae  action  was  brought  to  recover  damages  for  the  publi- 
atffan  of  an  edition  of  Thompson's  "  Seasons/'  a  work 
which  the  plaintiff  had  purchased  from  its  author  in  1729, 
*d  had  continued  #  to  publish  from  that  time  down  to  the 
par  1763,  when  the  defendant  Millar  published  the  edition 
fOBBphined  of  without  the  plaintiffs  license  or  consent.  The 
tvm  of  years  during  which  the  statute  of  Anne  secured 
Ae  copyright  to  the  author  had  long  since  expired,  and  the 
{Ismtura  claim  could  only  rest  upon  the  ground  of  a  per- 
Mtaal  property  at  oommon  law,  independent  of  statutes,  in 
the  author  or  hie  assignees.  The  jury  found  the  facts  of  the 
IMS  in  a  special  verdict,  and  also  that  before  the  reign  of 
Qven  Anne  it  was  usual  to  purchase  from  authors  the  per- 
wtual  copyright  of  their  books,  and  to  assign  the  same  from 
Wd  to  hand  for  valuable  consideration,  and  to  make  the 
me  the  subject  of  family  settlements.  Lord  Mansfield,  C.  J., 
md  Willes  and  Aston,  JJ.,  gave  judgment  in  favour  of  the 
plaintiff  and  his  right  at  common  law,  independently  of  and 
mafiected  by  the  statute  of  Anne,  Yates,  J.,  being  of  a  con- 
trary opinion.  The  judgment  of  the  majority  of  the  court  was 
based  not  only  on  the  decided  cases  already  referred  to,  but 
<m  the  broad  ground  of  natural  justice  and  equity.  They 
considered  that  as  every  man  has  an  exclusive  property  in 
Ilia  works  before  publication,  he  continues  to  possess  it  after 
publication,  publication  being  no  abandonment  of  his  right. 
And  as  for  the  statute  of  Anne,  they  were  of  opinion  that 
it  was  merely  intended  to  give  for  a  term  of  years  a  more 
efficient  protection,  where  the  entry  and  the  other  provisions 
of  the  Act  had  been  complied  with,  and  not  to  abridge  the 
duration  of  the  author's  exclusive  property  in  his  work. 

But  this  did  not  long  continue  to  bo  law.     The  subject  fxmai<i*«n  t. 
came  at  last,  on  appeal,  before  the  House  of  Lords  in  177J-,  /fcviv" 
in  the  case  of  Donahteon  v.  Beckett,  (a)  and  the  decision  in 
Millar  v.  Taylor  was  distinctly  overruled.     The  case  came 
on  appeal  from   the   Court   of  Chancery,    in    which    Lord 
Apsley  had  followed,  as  of  course,  the  ruling  of  the  King's 
Bench  in  Millar  v.  Taylor.     After  the  question  had  been 
fully  argued,  the  judges  were  called   on   to   deliver   their 
opinions  in  answer  to  certain  questions  put  to  them.     Ton  opinion*  of  n 
of  them,  against  one,  were  of  opinion  that  at  common  law  *uA*** 
an  author  of  any  book  or  literary  composition  had  the  sole 
right  of  first  printing  and  publishing*  '*  f°r  8a'°*   Eight  were 
(a)  4  Burr.  2408. 
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l       of  opinion  that  the  author  might  bring  an  action  against 
vr    person  who  printed,  published,  and  sold  the  same  with 
his  consent;    one  denied  the  author's  right  to  do  so,  a 
two  others  considered  the  action  would  Tie  only  when 
invasion  was  coupled  with  fraud  or  violence.     Seven  jftdgn 
against  four  were  of  opinion  that  the  law  did  not  take  away 
the   author's  right  after  publication,  and  that  no  peraod 
could  reprint  and  sell  for  his  own  benefit  the  author's  work 
without  his  consent.     Six  against  five  were  of  opinion  t  bat 
the  statute  of  Anne  took  away  the  common  law  copyright 
after  publication,  and  that  an  author  is  thereby  preclude 
from   every  remedy  except   upon   the   foundation    of  that 
statute,  and  on  the  terms  and  conditions  prescribed  by  i 
Seven  judges  against  four  were  of  opinion  that  the  author 
of  any  literary  composition,  and  his  assigns  had  the  sola 
right  of  printing  and  publishing  the  same  in  perpetuity,  by 
the  common  law.     Aid   six  judges   against  five   were   of 
opinion  that  this  right  in  perpetuity  is  restrained  and  taken 
away  by  the   statute   of  Anne.     Lord   Mansfield   did    not' 
deliver  his  opinion,  but  it  was  known  that  he  adhered  to  tha 
doctrines  laid  down  in  his  judgment  in  Millar  v.    Taylori 
Lord  Camden  addressed  the  House  of  Lords  against   the 
doctrine    of    a    common    law    copyright,    and    especially 
denounced  as  odious  and  selfish  the  doctrine  of  a  perpetual 
copyright  after  publication.     He  was  followed  on  the  same 
siae  by  Lord  Apsley,  C.     The  House  reversed  the  decree  ] 
pronounced   by  the  Court   of  Chancery,   and   thus  finally 
decided  that  whether  copyright  after  publication  did  or  did 
not  exist  at  common  law  before  the  statute  of  Anne,  that 
statute  had  abrogated  the  right,  and  that  no  author  had  a 
property  in  his  works  for  any  longer  period  than  that  set  oat 
in  the  statute. 

This  decision  appears  to  have  caused  great  alarm  amongst 
the  booksellers  of  London,  very  many  of  whom  had  pnr-^ 
chased   old    copyrights,  not  within  the  protection    of 
statute  of  Anno,  on  the  faith  of  the  previous  decisions 
the  general  opinion  that  the  common  law  right  of  pro] 
in   literary  works   had   not   been  interfered  with   by 
statute.     They  petitioned  Parliament  to  relievo  them 
the  consequences  of  the  recent    decision  of  the  Hous 
Lords.     A  committee  was  appoint ed  by  the  House  of  ~~ 
mons  to  investigate  the  matter ;  evidence  was  taken,  B^r^ 
Bill  was  introduced  to  vest  in  the  purchasers  of  old  book 
protected  by  the  Act  of  Anne,  the  sole  property  in 
lor  a  limited  time.     After   debates  of  a  very  acrimc 
character,  and  after  counsel  had  been  heard  at  the  bi 
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■nd  ufrain.st  the  Bill,  it  passed  the  House  of  Commons,  but       Pw  l 
♦wn  out  in  the  House  of  Lords,  owing  chiefly  to  the 

f  Lord  Camden, 
universities  were  more   fortunate,  for  in   1775  tin  y 
uabling  the  two   English  universities, 
the  .v  ther  with  the  colleges  of  BStscsHj  SVeet- 

Pt  W  tain  the  perpetual  copyright 

i  books  given  of  heciucnthcd  to  them  for  the  advancement 
fid  learn  other  purposes  of  education, 

rhatever  basis  of  natural  right  the  title  of  an  author  Foun.uuoo  of 
property  in  the  products  of  his  mental  faculties  JSK' 
n  tli<>  leaf  rasozt,  it  is  now  clear  that  the  rjop]  right 
i  by  British  subjects  is  not  regarded 
from  or  carved  out  of  any  general 
copertv,  but  is  a  territorial  monopoly,  the  creation 
pal  law,  and  bounded  and  regulated  by  the 
u  author  has  no  right  or  property  in 
9fk  l»er  than  that  which   is  c 

on  hiiu  by  I  he  different  statutes  which    have   been 
1  from  tone  to  timr  with  reference  to  the  subject  of 
igfat.     To  these,  e,  we  must  look  in  order  to 

OO  the  nature  and  extent  of  the  author's  right,  the 
if  which  it  is  dependent,  and 
in  which  infringements  of  his  statutory  rights  are 
with. 
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already  1  down  t..  the  year  1710 

right*  authors  had  is  their  works  were  left  un- 
dents, and  in  oonsequen 
s*  tL  ieeed  in  that  year  tci! 

•  4  pream  I  1  lers,  and  other  persona ' ' 

kc   "the  f  printing,  reprinting,  and 

causing  to  be  print 

at  the  eo risen t  of  : 

greet  ften  to  the  nun  <  t  them  and 

lam  diet/'  irpoae  of  preventing  SO 

in  future,  and  I  rnou  to 

and  w  til  1 b  fcatate  i  I 

and  alter  I  day  of  April,  1 710,  M  the  author  of  any 

books  already  printed,  who  hath  m 

3.  < 
r  thr  rvuiArk*  of  Crcmipton.  J  /«#  v,  Ji«»o*ry  (Mi 

i  the  eUbormlr  <.]  •miont  given  by  i 
thsi  eat*  the  argtniuiitit  fur  *u<l  against  t  i. 
ntamoo  Iaw  hit  rally  «ta* 

r 


of  o 
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j  other  the  copy  or  copies  (a)  of  such  book  or  books,  in  ord 
print  or  reprint  the  same,  shall  have  sole  right  and  liber 
printing  such  book  and  books  for  the  term  of  one  a\ 
>nty  years,  to  commence  from  the  said  10th  day  of  Apr 
1  no  longer ;  and  that  the  author  of  any  book  or  bool 
eady  composed,  and  not  printed  and  published,  or  th 
ill  hereafter  be  composed,  and  his  assignee  or  assigne 
Jl  have  the  sole  liberty  of  printing  and  reprinting  su< 
3k  or  books  for  the  term  of  fourteen  years,  to  common 
m  the  day  of  first  publishing  the  same,  and  no  longer 
d  the  Act  inflicted  a  penalty  on  those  who  shonl 
hin  the  time  specified  in  the  Act,  print,  reprint,  » 
port,  or  cause  to  be  printed,  &c.,  "without  the  conse 
the  proprietor  or  proprietors  thereof  first  had  and  obtain* 
writing,"  or  should  sell,  publish,  or  expose  to  sale  ai 
ok  or  books  so  printed,  Ac.,  without  consent,  the  penal 
ng  a  forfeiture  of  the  book  or  books  to  the  proprietor 
)  copy,  and  one  penny  for  every  sheet  found  in  t 
Bnder*s  possession,  one  moiety  to  go  to  the  Sovereig 

*  other  to  any  person  suing  for  it.(fc) 

rhe  benefit  of  the  preceding  enactment  was,  howev< 
tended  only  to  those  books  published  after  the  passu 
the  Act,  whose  proprietor's  title  was  entered  in  t 
pster  book  of  the  Stationers'  Company  in  the  mann 
lal  before  the  Act.  (c) 

The  Act  furthermore  empowered  every  person  who  co 
ered  the  price  of  a  book  too  high  to  bring  the  matt 
fore  the  Archbishop  of  Canterbury,  the  Lord  Chancel] 
Lord  Keeper,  the  Bishop  of  London,  the  Chief  Judge 
5  King's  Bench,  the  Chief  Judge  of  the  Common  Pie* 

*  Chief  Baron  of  the  Exchequer,  the  Vice-Chancellors 
)  two  English  universities,  the  Lord  President  of  ti 
ssions,  the  Lord  Justice  General,  or  the  rector  of  t 
liege  of  Edinburgh,  one  or  more  of  whom  might  exami 
rO  the  cause  of  complaint  and  settle  the  price  of  the  bo< 
seemed  just,  and  make  the  bookseller  or  printer  pay  J 
3  costs  of  the  person  making  the  complaint,  (d) 
Provision  was  made  that  nine  copies  of  every  book  shou 

given  to  different  libraries,  and  the  rights  of  the  univen 
s  were  saved,  (e)  With  respect  to  books  in  other  language 
3  Act  provided  that  nothing  contained  in  it  should  extei 

be  construed  to  extend  "to  prohibit  the  importatic 
ading,  or  selling  of  any  books  in  Greek,  Latin,  or  a 

a)  By  the  word  "  copy  "  in  this  statute  and  in  the  early  cases  on  ' 
•ject,  is  meant  what  we  now  call  copyright.  Vide  ante,  p.  21,  note  ( 
h)  Sect.  1.  (c)  Sect.  2.  (d)  Sect  4.  (e)  Sect  5 
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rvign  language  printed  beyond  the  seas,  anything       pa*t  l 
«•  A  the  contrary  notwithstanding.11  (a)       oautwm  vi 

The  next  statute  dealing  with  the  subject  of  copyright 

8  Geo.  2,  c,   13,    i  j   A«  t    fur    the  En- «o«o  »,*  i* 

igningj    Engraving,   and  SgJJjj 
^torical  and  other  Prints  by  vesting  the  Pro-  ™g™riu** 
thereof  in  the  Inventors  and  Engravers  during  the 
therein    mentioned."      It  conferred    a    copyright  of 
dun*  liat  given  to  the  authors  of  books  by  the 

te  of  Anne,  viz.,  fourteen  years,  on  every  person  who 
d  €*  invent  and  design,  engrave,  etch,  or  work  in  raezzo- 
or  chiaro  aacnro,  or  from  his  own  works  and  inven- 
qq  should  cause  to  be  designed  and  engraved,  etched,  or 
~ed    in   mezzntinto    or   ehim  ■«>  any  historical   GV 

rjol  rjr  prints  ...»  which  shall  be  truly  cugruv<'d, 
•ah  lie  name  of  the  proprietor  on  each  plate,  and  printed 
pry  such  print  or  And  it  inflicts  a  penalty 

I)  on  every  one  who  should  ongmve,  steh,  or  work 
foresaid,  or   copy  and   sell,   or  cause    to   be   BDgffl 
or  copied  and  sold   in  whole  or  in  part,  or  print, 
or  import  for  aale,  or  cause  to  be  printed,  reprinted, 
irted  for  sale  any  such  print  as  aforementioned,  wit  li- 
the pmrious  <  of  the  proprietor  had  in  writ 

f  two  or  more  credible  witnesses, 

who   should   wit  hour    the   consent   of  the  proprietor  so 

wt  i  09  in  ■  manner 

published,  sold,  or  exposed  to  sale 

knowing  them  i  1  or 

nted  »* 

AflKnjBr*  for  ev<     v    prtn  in   the  ntlcnderV 

and  exposed  to  sale,  or  otherwise 
"  of  "ng  of  tl 

moiety  of  the  penalty  to  go  bo  the  Sovereign  and 
other  moiety  to  any  person  who  should  sue  for 

I  Lasers  of  plates  from 
togmal  proprietor  *■ 

thing  il  ;  nr- 

rf   the  for  any  ofl«  against 

Act,  was  limited  to  three  months  after  the  discovery 
offanee.(c) 

preceding  Act  having  reference  only  to  those  who 

bed  and  designed/'  or  "  from  their  own  works  und 

engniv  any    prints,    wm    found  to    be 

purposes  intended.  18,  wasto^ai**  ^ 

extendi  tig  the  benefit   and  pi  a  of  the  f  n 

^t8. 
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Paw  l       Act  to  every  person  who  should  "  engrave,  etch,  or  work  i 
chaptbe  vi.    mezzotinto,  or  cbiaro  oscuro,  or  cause  to  be  engraved .,  etched  Cl 
—         or  worked,  any  print  taken  from  any  picture,  drawing,  model 

or  sculpture,  either  ancient  or  modern  ....  in  like  manna  „; 
as  if  such  print  had  been  graved  or  drawn  from  the  origin* 
design  of  such  graver,  etcher,  or  draughtsman/*   and  th< 
protection    afforded    by    both    Acts    is    extend  ^l    to    tin 
proprietors  for  twenty-eight  instead  of  fourteen  years. 

The  time  for  bringing  actions  for  penalties  is  also  by  thi 
Act  extended  to  six  months  after  the  commission  of  the  offenea 
The  penalties  inflicted  by  the  two  preceding  Acts  heinj 
found  insufficient  to  protect  the  property  of  artiste,  the  Legis 
'  Geo.  s,  a  57.    lature  added  an  additional  security  in  the  Act  1  7  Geo. 
^S35nrem<>dy  o.  57,  by  giving  to  tho  proprietor  of  historical  and  othe 
prints,  maps,  charts,  plans,  &c,  a  special  action  upon  ih- 
case  against  any  person  who  should  within  the  time  limit 
by  the  Acts  offend  against  any  of  the  provisions  contain* 
therein,  to  recover  such  damages  as  a  jury  on  the  trial 
such  action,  or  on  the  execution  of  a  writ  of  inquiry  there* 
should  give  or  assess,  together  with  double  costs  of  suit. 
i  Geo.  a,  c  7i.        38  Geo.   3,  c.   71,  vests  the  sole  right  and  property 
[odeteandcasts.  making  models  or  casts  in  the  original  proprietor,  for  the  tei 

of  fourteen  years,  from  the  time  of  first  publishing  the  -unh- 
and gives  to  the  proprietor  an  action  on  the  case  u  gainst  es: 
persons  offending  against  his  right  during  that   term; 
exception  being  made  in  the  case  of  persons  who  purchcE 
the  right  from  the  original  proprietors. 

The  time  for  bringing  actions  is  limited  to  six  monfcT^a 
after  the  discovery  of  the  offence,  (a) 
i  Geo.  a,  a  107.  The  41  George  3,  c.  107,(6)  afforded  further  protectioflB^ 
jj£jj£5j°f0f  the  proprietors  of  books.  It  increased  the  penalty  fa*-  — 
wfcfct.  infringement  of  the  proprietor's  copyright  to  threepence  * 
sheet,  besides  the  forfeiture  of  the  book ;  and  furthend^^ 
gave  to  the  proprietor  an  action  on  the  case  against  B—f^ 
bookseller,  printer,  or  other  person  "  in  any  part  of  the  TJm  M 
Kingdom,  or  in  any  part  of  the  British  dominions  in  Eurcr^^ 
who  should,  after  the  passing  of  the  Act,  print,  repr 
import,  or  cause  to  be  printed,  reprinted,  or  imported,  — 
out  the  consent  of  the  proprietor  first  had  in  writing,  s^^ 
in  the  presence  of  two  or  more  credible  witnesses,  anj 
or  books,  or  who,  knowing  them  to  be  printed,  repx 
Ac.,  without  the  proprietor's  consent,  should  sell,  pub! 
expose  them  to  sale,  or  cause  them  to  be  sold,  Ac. ;  t^d 

(a)  See  the  chapter  on  "  Paintings,  Drawings,  and  Photograp  ~7"* 
(ft)  Repealed  by  5  &  6  Vict.  c.  45,  s.  1,  except  as  to  rights     «Ji 
or  proceedings  pending  at  the  time  of  passing  of  that  Act. 
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ver  such  damages  as  the  jury  should  award  or 
WBSB  with  d  it. 

Seel.   1  further  provided  that,  if  a!  the  expiration  of  the 

ran  of  fourteen  years  the  author  or  authors  should  still  be 

the  sole  right  of  printing  or 

ing  r  another  term  of  fourteen  years;  but 

ad    to  books  already  published,  nor 

against   penalties  under  former  Arts  in  force  at 

the  onion  i  Britain  and  Ireland.     Sect,  4 

that  BO  booksellers,   &C.,  should  be  liable  to  the 

of  tbreep*  sheet,  unless  before  publication  the 

tine  copyright  were  entered  by  the  proprietor  or  pro- 

i  at  Hall,  London,  nor  if  the  consent  of 

proprietor  or  proprietors  were  so  entered, 

,  was  also  eua<  that  no  person  should  import 

any  part  of  the    United    Kingdom  for   sale,  any  book 

compoftod,  written,  «»r  printed  and  published  within  the 

printed  elsewhere;  and  it  imposed 

person  i  g,  selling,  or  keeping  for  sale  any 

books  a  penal t\  of  l\  ter  with  double  the  value 

copy  mo  imported,  &C.,  and  a  forfeiture  of  the  books 

lw  ks    might    be    seized   by   officers    of 

Oj  who  were  fto  be  rewarded  for  the  seizure. 

did   m»t   extend  t<«  books  which  had  not 

printed    or    reprinted    in  pari    of    the    United 

reoedin g  the  importation , or  to 
rt>ad   and  inserted  among  other  books  or 
i:y   collection,  where  the 
[lection   should  have    boon   first 
or   written    abroad.      The    Act    alio    OOntei 
a*  to  tin  1  lo    rlerk  of 

Com  nan  j  right  in  books  gi 

_re,  Dublin;  and  the  period  for 
montha, 

tilar 
by  the    Act   54  G 

md, 
Ire  months  after  pul 

if  altered  tin-  term  of  OOttJ  riejit  in 

that,  instead  of  a  copyright  for  f  ears 

the  author  a  uid  then,  if  the  author  were 

at  t  v  fourteen  years 

sigtiee  should 
the  *ol<  ig  his  book  or 

)  BfP<eJ»l  -pt  m  to  rij{hu  o lifting, 

pending  n  at  pairing  of  that 
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ks  for  the  fall  term  of  twenty-eight  years  from  the 
irst  publication,  to  continue  daring  the  remainder  of 
lor's  natural    life,  should  he   outlive   the   twenty-ef 
rs.     Penalties  similar  to  those  inflicted  by  preceding 
e  imposed  on  all  who  should  infringe  the  proprietor's 
printing,  reprinting,  or  importing,  &c.     Sects.  8  and 
rided  that  the  authors  of  books  already  published,  and 
r  personal  representatives,  or   the  assignees  of  either, . 
old  have  the  benefit  of  the  extension  of  the  term  of  copj*<  * 
it  to  twenty-eight  years ;  and  if  the  authors  were  living  B 
he  end  of  twenty-eight  years  from  the  first  publication,  r 

sole  right  of  publication  should  be  in  them  during  life. 
)  Act   also  extended   the   time  for  instituting   actions, 
;s,  &c,  for  offences  against  the  Act  to  twelve  montfaj 
n  the  commission  of  the  offence. 

)ramatic  literary  property  which  had  hitherto  been  un* 
iced  by  Parliament  was  next  dealt  with.  3  &  4  Will.  4, 
5,  enacted  that,  after  the  passing  of  that  Act,  the  author. 
Ins  assignee,  of  any  tragedy,  comedy,  play,  opera,  farce* 
ny  other  dramatic  piece  or  entertainment,  composed,  audi 
printed  and  published  by  the  author  or  his  assignee,  or 
ch  should  thereafter  be  composed,  and  not  printed  or  pub- 
ed  by  the  author  or  his  assignee,  should  have  as  his  own 
perty  the  sole  liberty  of  representing,  or  causing  to  be 
resented,  at  any  place  of  dramatic  entertainment  whet- 
her, in  any  part  of  the  United  Kingdom  of  Great  Britain 

Ireland,  in  the  isles  of  Man,  Jersey  and  Guernsey,  or  in 

part  of  the  British  dominions,  any  such  production  as 
■esaid,  and  should  be  deemed  the  proprietor  thereof;  and 

author  of  any  such  production,  printed  and  published 
him  or  his  assignee  within  ten  years  before  the  passing 
the  Act,  or  which  should  thereafter  be  so  published, 
old,  from  the  time  of  passing  the  Act,  or  from  the  time 
auch  publication,  respectively,  until  the  end  of  twenty- 
tit  years  from  the  publication,  or  if  the  author  or  authors, 
he  survivor  of  the  authors,  was  alive  at  the  end  of  that 
iod,  during  the  residue  of  his  natural  life,  have,  as  his 
i  property,  the  sole  liberty  of  representing  it,  or  causing  it 
3e  represented  at  any  place  of  dramatic  entertainment,  (a) 
In  exception  is  made  in  cases  where,  before  the  passing  of 

Act,  the  author  or  his  assignee  had  consented  to,  or 
horised  the  representation,  (b) 
)n  every  person  infringing   the  proprietors'    copyright, 

Act  imposes  a  penalty  of  not  less  than  forty  shillings 

every    unauthorised  representation;    or  the  proprietor 
(a)  Sect.  1.  (6J  lb. 
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r©o<)  tsta  of  suit,   the    full   amount 

utation,  or  the  injury 
sustained  by  him  from  it. (a) 

bringing  is  twelve  calendar  months 

is  committed. (b) 

tit  with  by  statutory  enactment  was 

lition  of  lectures  without  consent.     5  &  6  Will.  1, 

i9  gav  i  of  lectures,  or  their  assignees,  the 

"it  ibing  tin m,  and  imposed  on  every  person, 

Is  the  lectures  for  fee  and  reward  or  not, 

lakes  them  withou  ,  a  j  m  i mlty  of  a  penny  for 

found  in  the  oil  enter's  custody,  either  printed, 

r  printing,  lithographing,  or  copy- 

or  exposed    to   sale,  besides  a  forfeiture  of 

ies  themselves,     rrhe  same  penalty  is  imposed  on 

I  of  newspapers  publishing  the  UMJUlftM 

Act  excepts  from    its    provisions 

of  the  delivery  of  which  notice  in  writing  shall  not 

■  two  justices  liviug  within  five  miles  of 

bee  uv  to  be  deliveri 

■  hires  delivered  in  uni- 
antl  jhlie  foundations,  or  in  virtue  of  any 

i  7  Will.  tided  to  Ireland  the  provisions  of  «*twuiv 

1.  c.  57,  relating  to  the  protection  of  copyright   in 

and  i  ogmvingt. 

right  Act  of  1  &  2  Vict.  e.  50f(d)  [• 
i  Her  bj   Oldst  in  Council  fcO  grant  |o>i 

cuprnght  in  I  the  same  term  that  1  sub- 

to  foreign  auth<  »e  governments 

1  ngage  to  seooxs  the  same  privilege  to  British  author*. 

num*  the  Comprehensive  statute  of  5  &  6  Vict.  Q,  1"»,  1*1^ 

-nner  Acts  of  8  Anne,  e.  li» ; 
And  M  Goo.  8,  c.  14G,  except  as  to  proceedings  then  e°wfri*,a 
at  law  uses  of  actum  or  Stilt,  or 

<>titnu*t  then  suf. 

b  term  of  oopyright  in  every  b»»>k 

in  the  lift  nn  kuthor  t«»  the  natural  lift  "i" 

r,   ami    the    further  term    of  seven  years,   com- 
£  nl   It  p  |o  the  trrni  <>f  : 

;  publication  of  the  b 

hat  le  ra    not    have  elapsed 

from  the  death  of  the  aathor  ; 
aftrr  ars  from 

publication  thereof.     In  cases  of  subsisting  copy- 
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it  the  Act  extended  the  term  of  enjoyment  to  that 
Ltioned,  except  where  it  belonged  to  an  assignee  for  < 
^deration  than  that  of  natural  love  and  affection, 
ect.  5  empowers  the  Judicial  Committee  of  the 
ncil  to  license  the  publication  of  books  which 
>rietor  refuses  to  republish  after  the  death  of  the  audio 
vision  is  next  made  for  the  delivery  of  copies  of  books  fr 
ain  libraries,  and  a  penalty  is  imposed  for  default  in  deli- 
ng them,  (a)  The  mode  of  registering  books  at  Stationer** 
I,  and  the  consequences  of  a  false  entry  are  determined,  (i) 
he  remedy  for  piracy  provided  by  sect.  15  is  an  actio* 
:he  case  to  be  brought  in  any  court  of  record  in  that 

of  the  British  dominions  in  which  the  offence  shaD 
committed;  and  sect.  16  deals  with  the  form  of  the 
ndant's  plea  in  such  an  action.  The  provision  in 
Greo.  3,  c.  107,  as  to  the  importation  of  books  first 
posed,  &c,  here,  and  re-printed  elsewhere,  is  re-enacted 
ect.  18  deals  with  the  question  of  copyright  in  produo- 
s  appearing  in  encyclopaedias,  periodicals,  and  worki 
lished  in  a  series,  reviews,  or  magazines, 
ect.  19  enables  the  proprietors  of  encyclopaedias,  periodi- 
,  and  serials  to  enter  at  once  the  title  at  Stationers'  HaDj 
thereupon  to  have  the  benefit  of  the  registration  of  the 
le. 

he  provisions  of  3  &  4  Will.  4,  c.  1 5,  relating  to  dramatic 
ary  property,  are  extended  to  musical  compositions,  ami 
3xtended  term  of  duration  of  copyright  in  books  provided 
:he  present  Act  is  applied  also  to  the  liberty  of  repre- 
ing  dramatic  pieces  and  musical  compositions,  the  first 
lie  representation  or  performance  of  any  dramatic  piece 
msical  composition  being  deemed  equivalent,  in  the  con- 
ction  of  the  Act,  to  the  first  publication  of  any  book.(e) 
the  remedies  provided  by  3  &  4  Will.  4,  c.  15,  are  given 
be  proprietors  of  the  right  of  dramatic  or  musical  repre- 
ation;  and  it  is  provided  that  the  right  of  representation 
1  not  be  conveyed  by  the  assignment  of  the  copyright. (d) 
ooks  pirated  are  to  become  the  property  of  the  proprietoi 
le  copyright,  who,  after  demand  thereof  in  writing,  maj 
ver  the  same  or  damages  for  their  detention  in  an  action 
etiuue,  or  sue  for  and  recover  damages  for  their  conver- 

in  an  action  of  trover,  (e)    But  no  proprietor  of  copyright 
meucing  after  the  Act  shall  sue  or  proceed  for  any  in- 

)  Sects.  6-10. 

Sects.  11-14.     See  the  chapter  on  u  Copyright  in  Books,"  post. 
I  Sect.  20. 

)  Sects.  21,  22.  Sec  the  chapter  on  "  Dramatic  and  Musical  Com- 
Lons,"/xw*.  '(e)  Sect.  23. 
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lore  making  entry  in  the  book  of  registry  of       Pa»t  t 

clauses   as   to  the    mode   of 

jg  and  u  tdence  on  the  trial  of  an  action,  and 

ag  the  time   I  ituting  proceedings  for  offences 

ihi  twelve  months  from  the  enmrnission  of 

mm,  and  Baling  the  rights  of  tin-  Universities  and 

•  ges  of  Eton,  Westminster,  and  Winchester,  and 

nd  engag 
to  amend  the  law  reta-  r  Vki 

>  Intcrnat  [j  repeals  the  International  f, 
ight                                  S9j  and  enables  Her  Uaji  ***■ 

11;  l  privileges  on 

» n t s ,  arl  F  sculpture,   and 

of  art,  first  published  in  foreign  countries,  by  giving 

>  copyright  ot*  not  greater  duration  than  that  enjoyed 
i  of  a  similar  character  first  published  in  the  1 

ilso    enables    \\tv    Majesty    to    direct    tlisit 

anil  of  dramatic   pieces    first    publicly 

ated  and  in  foreign  countries,  shall  have 

sh  dominions 

\ry  and  delivery  of  OOplOe,  which  must 

ipect  to  nil  the  faregois  t.  10 

of  copies  of  books  wherein  oo|rj- 
subsisting  under  the  oted  in  foreign 

ler  than  those  wherein  ttn  book  Wl  rublmhed. 

ions  ar  -led  from  t»(e) 

And  by  m  Iramas,  pr 

r  articles  of  scalptare)  published  in  t  i,  are 

be  entitled  to  I  r   exclusive   rigbl 

mderthi 
oienaes  deid  with   the  deposit  of  books,  4c  ,  imd 
the  |  ion  of  Orders  in  Council,  m  rhioh 

i  hmrv  any  effect  unlar 

■ 
gn  |'  rietoni 

fir*?  «1  in  the  dot 

law  rehfi 

inn  ruled  !  'ij^ht 
which    provides   tut  irk 

Uritisb  poasesjion  shall 
make  an    i  i     Mioo  containing  duo  provision 
ensuring  ish  Ruth 

OUIK'Wl 

Uaje  or  ordi- 

purpose  of  securing  I  hare 

{*>)  Secu  (*)  Sxt,  18,       (,/)  fcfccta,  11- 17. 
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e  protection  within  such  possession,  may  issue 
Council  declaring  that  so  long  as  such  Act 
»  continues  in  force  within  such  colony,  the  prohi- 
ontained  in  any  Acts  of  Parliament  against  the 
r,  selling,  letting  out  to  hire,  exposing  for  sale  or 
ossessing  foreign  reprints  of  books  first  composed, 
>rinted,  or  published  in  the  United  Kingdom,  and 
o  copyright  therein,  shall  be  suspended  as  far  M  ■ 
uch  colony,  (a)  f 

st  statutory  enactment  on  the   subject  of  inter-  \ 
copyright  is  15  &  16  Vict.  c.  12,  which  extends  and  { 
:he  previous  Acts,  besides  enabling  Her  Majesty  to  \ 
>  effect  a  convention  with  France  on  the  subject 
is  Act  the  Queen  may,  by  Order  in  Council,  direct 
tuthors  of  books  published  after  a  specified  day  in 
gn   country,   their  executors,   administrators,  or 
hall  be  empowered  (subject  to  the  provisions  con* 
the  Act)  to  prevent  the  publication  in  the  British 
s  of  any  translations  of  such  books  not  authorised 
or  a  period,  to  be  specified  in  the  Order  of  Council, 
ding  five  years  from  the  first  publication  of  an 
i  translation,  and  in  the  case  of  books  published 
for  a  period  not  exceeding,  as  to  each  part,  five 
a  the  first  publication  of  an  authorised  translation 
irt.     On  such  order  being  made  the  provisions  in 
which  protect  British  copyright  are  to  be  applied 
t  the  publication  of  unauthorised  translations. 

provisions  are  made  to  prevent  unauthorised 
ns  for  the  same  length  of  time  of  dramatic  works 
icly  represented  in  any  foreign  country, 
citations  and  adaptations  to  the  English  stage  of 
pieces  are  excepted  from  the  operation  of  the 
also  all  articles  of  a  political  nature,  in  foreign 
rs  or  periodicals,  and  similar  articles  on  other  sub- 
sre  the  author  has  not  notified  his  intention  to 
le  right,  (b) 

juisites  which  foreign  authors  must  comply  with  in 
entitle  themselves  to  the  benefits  of  this  act  are 
and  provisions  are  inserted  to  prevent  the  importa- 
rated  copies,  (c) 

the  Act  clears  up  a  previously  existing  doubt  as 
taken  by  lithography,  by  applying  to  them  the 
i  contained  in  the  different  statutes  relating   to 
its  and  engravings,  (d) 

he  chapter  on  '•  Colonial  Copyright,"  post.        (6)  Sect.  7. 
.  9,  10.    See  the  chapter  on  "International  Copyright, ,% i>o$t. 
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legislature   came    in    the    last   place   to    the  aid   of       part  i. 
of    painting    drawl ngs,    and    photographs.      In    chaito  vl 
9  Lord  Lyndhurst  presented  a  petition  to  tine   House  of        — 
i/ord*    frtr  the  Royal  Institute   of 

and   a    number  of  sculptors,  painters, 
photograph  em  and  others,  asking  for  an  extension  of  tin 
■wr  of  copyright  bo  works  of  fine  art.     A   oonunitue  w.is 
mnted  a  preaented,  and  a  Bill  was  introdnood 

report,      A  dissolution   of  Parliamrnl, 
Uyed  the  matter  fyg  b  while,  but  in  l*b'2  the  Act 

pannrrl  ko  aooompttah  kha  prayer  of  saj 
\k.     Previously  atattite    the  authors  ofjjjj1^', 

ilin^  dab,  and  photographs  had  do  •  •opyright  in  Photo*r*Pha- 

ktute  confers  on  the  aut  h-  ry 

final  jmintiug,  drawing,  and  photograph*  end  hifl  assigns, 
sole  and  exclusive  right  of  copying,  engraving!  repro- 
ing,  and  multiplying  it  and  the  design  r  for  the 

of  of  the  author,  and  seven  years  atV 

death.       V  na    are   oontained    in    the  Act   as    bo 

and  assignment,  and  to  prohibit  the  importation  of 
works ;   and  for  infringement  of  the  oopyrighJ  oo 
by  is  imposed  of  107,    tor    each 

••fli-ticf,  beaidea  a  forfeiture  of  all  copies. 

The  foregoing  is  but  f  the  legialflfl 

saactment*  on  the  sir  lit,   in  thoir  ehrono- 

hapaal  order.      The  cl  visions  of  tin* 

will   be  o  I   in   detail  when    treating  in    succeeding 

chapters  of  the  different  subjects  in  which  copyright  oxi 


LAPTEB  \ a 
PTKIQHT  I\  BOOKA 

fl   Vict.  "nor 

.  of  prinl  **** 

s  of  any  subject  to  which  fchc  laid  ire 
I  i  ipp] 

The  same  m  book  n  shall  limine  «r 

■  oopatni  uin  and 

$•*  the  pneanubt*  to  tain 
>  Thm  si»»«ft  1*1  ihi<  iCTin  Uuu  thai  glffn 

>  <A  \mu\  which  wjih  "  the  iota  I 
i  protect*  literary  irork*  from  una 
taaathr  prrm:  (nx'/wrMoin  tiam  (13  C.  B 

lt.h*.*7l). 
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m  of  a  volume,  pamphlet,  sheet  of  letter-press,(a)  sheet  1 
ric,  map,  chart,  or  plan  separately  published,  (b)  ] 

ewspaper  is  not,  according  to  Malins,  V.C.,(<5)  a  book  j 

this  section,  and  does  not  require  to  be  registered 
sect.  13,  in  order  to  entitle  the  proprietor  to  restrain 
racy  of  it. 

h  respect  to  the  duration  of  copyright  in  books, 
>  enacts  "  that  the  copyright  in  every  book  which  shall 
he  passing  of  this  Act  be  published  in  the  lifetimeof 
bhor  shall  endure  for  the  natural  life  of  such  author, 
t  the  further  term  of  seven  years,  commencing  at  the 
>f  his  death,  and  shall  be  the  property  of  such  author 
is  assigns :  provided  always,  that  if  the  said  term  of 
years  shall  expire  before  the  end  of  forty-two  years 
the  first  publication  of  such  book,  the  copyright  shall 
t  case  endure  for  such  period  of  forty-two  years ;  and 
he  copyright  in  every  book  which  shall  be  published 
he  death  of  its  author  shall  endure  for  the  term  of  forty- 
jars  from  the  first  publication  thereof,  and  shall  be  the 
rty  of  the  proprietor  of  the  author's  manuscript  from 

such  book  shall  be  first  published,  and  his  assigns/' 
the  case  of  books  published  before  the  passing  of  the 
1st  July,  1842),  and  in  which  copyright  then  subsisted, 

4  enacts,  "that  the  copyright  which  at  the  time  of 
lg  this  Act  shall  subsist  in  any  book  theretofore 
died  (except  as  hereinafter  mentioned)  shall  be  ex- 
d  and  endure  for  the  full  term  provided  by  this  Act  in 
of  books  thereafter  published,  and  shall  be  the  pro- 
of the  person  who  at  the  time  of  passing  of  this  Act 

be  the  proprietor  of  such  copyright :  Provided  always, 
in  all  cases  in  which  such  copyright  shall  belong  in 

5  or  in  part  to  a  publisher  or  other  person  who  shall 
acquired  it  for  other  consideration  than  that  of  natural 
and  affection,  such  copyright  shall  not  be  extended  by 
^ct,  but  shall  endure  for  the  term  which  shall  subsist 
in  at  the  time  of  passing  of  this  Act,  and  no  .longer, 
3  the  author  of  such  book,  if  he  shall  be  living,  or  the 
nal  representative  of  such  author,  if  he  shall  be  dead, 
the  proprietor  of  such  copyright  shall,  before  the 
ation  of  such  term,  consent  and  agree  to  accept  the 

A  label  used  in  the  sale  of  any  article  is  said  by  an  American  Judge 

ean)  not  to  be  a  book  within  the  provisions  of  the  Copyright  Act : 

?n  v.  Brunton,  4  M 'Clean,  516.) 

See  Hime  v.  Dale  (2  Camp.  27  n.) ;  Ckmenti  v.  GwihKng  (2  Camp. 

3ack  v.  Longman  (Cowp.  623). 

Cox  y.  Land  and  Water  Journal  Company  (L.  Rep.  9  Eq.  824 : 

T.  N.  S.  548.) 
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i  Act  in  respect  of  such  book,  and  shall  cause 
in  the  form  in  that  behalf  given  in 
I  to  be  entered  in  the  book 
f  hereinafter  directed  to  be  kept,  in  which  c 

.lit  shall   endure   for  the  full  term  by  this  Act 
in  case*  <>♦"  books  fco  be  published  after  the  passing 
and  shall   be  the  property  of  such  person  or 
i  as  in  such  minute  shall   be  expressed. M 

v  right,  then,  in  every  book  published  during  the 

*B  Bfetime  is  tO  last,  al   h-ast,  for  forty-two  ycar>  from 

vxt  publication,  and  may  last  for  any  tongeti 

tha^  ,  nd  by  the  duration  of  the  authors 

,  with  eeren  more  years  added.      Lf  the  book  is  published 

right   la-ts  for  forty-two  years  from 

[publican    n       Copyrights  subsisting  at  the  time  of  the 

of  the  Act  nded  to  the  same  limits,  but  not 

use  of  assign  beoopyright  for  other  ooneidera* 

%n  that  of  natural  love  and  affection,  unless  with  the 

proprietor  and  author  or  his  personal 

Igfa  t  tfling  to  the  word  "book/' 

d  compositions,  besides 
aerials,  &c,  we  ahal!    treat   in    this  chapter    only 
if  books  coram  called,  and  reserve  for  a  separate  fcroot 

at:  loet  important  of  the  other  productions  which 

uV  word  ui  used  in  th  include. 

With  r  id  whether  there  must  be  a  wmI 

known  author   by  whose    life  and  from  whose   death  the  ^ 
statin y    period    of    copyright    is  to   be    determined,  the 
oUerviitn  ti>    nf   Lord    Peas    in    the    Bootoh   case  of   \tn»'lrnn 
w,(»i)  in  the  year  1858,  are  deserving  of  attention* 
la  that   case  an   argument  was   addreeaed    to  the  court 

rast  the  r    !      t  the  ckmurata  to  copyright  in  a  shipping 
called  "The  01  I  lowing 

effect; — that  thu  object   of 
waa   to  encourage  literary  llectual   lab* 

an&orahip  in   alone  tl  ;   that 

thrrn  can  be  no  m  it   au  author;    thl 

ffiarmanU  wen*   twi   the  authors  is   the  pn  'ior 

£d   they  name  the  author*;    that  the  auti. 

affords  the  only  criterion  tl  to  gives  for  measuring 

the  endurance  of  the  privilege j  ud  that  without  the  itato* 

uge,  (he  privilag 
e*i-  i   Deaa  said,  "  1  am   ban  lion 

thai  thi*  argument,  although  ingeni  and,     1 

-*riotui,  feL  10,  p.  1163. 
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oes   not   confine  the   privilege  to  works  of  literary 

....  Neither  does  the  Act  confine  the  privilege  to 
in  which  there  is  a  known  author,  whose  life  shall 
a  measure  for  the  endurance  of  the  privilege.  A  per- 
ay  find  a  manuscript  in  his  ancestor's  repositories,  or 
gift  of  it  and  publish  it,  and  he  may  be  entitled  to 
ght,  although  he  cannot  tell  who  was  the  author,  or 
3r  the  author  is  living  or  dead.  The  Crown  might,  I 
ae,  get  up  a  publication  and  be  entitled  to  copyright, 

t  the  Crown  never  dies That  the  first  publisher 

ave  copyright  in  the  work,  although  he  cannot  point 
e  author,  appears  to  me  implied  in  sect.  16  of  the 
>,  which  requires  the  defendant  '  if  the  nature  of  his 
e  be  that  the  plaintiff  in  such  action  was  not  the 

or  first  publisher  of  the  book  '  to  give  notice  of r  the 
:>f  the  person  whom  he  alleges  to  have  been  the  author 
t  publisher/  I  think  it  is  here  assumed  that  there 
*  cases  in  which,  if  the  plaintiff  be  '  the  first  publisher ' 
y  be  entitled  to  copyright,  although  no  author  has 
r  can  be  named  upon  either  side.  In  all  such  cases  it 
ous  that  the  endurance  of  the  privilege  can  have  no 
ice  to  the  author's  life,  but  must  be  for  forty-two 
ifter  the  first  publication." 

author  may  be  described  as  one  who,  by  his  own 
ctual  labour  applied  to  the  materials  of  his  com- 
n,  produces  an  arrangement  or  compilation  new 
ilf.(a)  Where  the  incidents  of  a  person's  life  were 
led  by  him  to  another  who  prepared  them  for 
ition,  and  the  copyright  was  taken  out  in  the  name 

person  furnishing  the  facts,  it  was  held  in  America 
e  was  not  the  author,  and  that  a  person  claiming  as 
ignee  could  not  maintain  an  action  for  infringement,  (b) 
stants  employed  by  the  publishers  of  a  shipping  list 
ed  from  statistics  contained  in  custom  house  books 
ch  the  publisher  had  sole  right  of  access  for  the  pur- 
►f  publication,  were  said  by  Lord  Deas(c)  not  to  be 
s  in  the  sense  of  sect.  18  of  5  &  6  Vict.  c.  45,  nor  in 
asonable  sense  whatever. 

person  who  arranges  a  pianoforte  score  of  an  opera 
author  or  composer  of  such  arrangement,  and  must  be 
ired  as  such.(cZ) 

[twill  v.  Ferrett  (2  Blatch.  46). 

k  Witt  v.  Brooks  (cited  Law's  American  Digest  of  Patent  and 

;ht  Cases,  p.  174). 

lackan  v.  Moody  (20  Scotch  Sess.  Cas.  2nd  Ser.  1164.) 

Vood  v.  Boosey  (L.  Rep.  3Q.fi.  223;  18  L.  T.  N.  S.  106). 


V  RIGHT    IN    BOOKS, 


70 


A  person  i  la  drawing  or  design  to  be       Pam  l 

made  was  held  nol  I  t<»  relief  under  18. (a)    omitovii 

Bat  of  a   periodical  containing  translations 

•si*ib  by    p<  !  uployed  and  paid 

by  him  and   G  rka   imported  by  him  at  considerable 

an  injunction  to  prevent  the  unauthori 
of  the*<  I  ions.  (6) 

Fboie   a  pers  Joyed  as   a  performer   and   stage 

,  agreed  to  write  a  play  which  was 
>  performed  in  the  emptorer*!  theatre  bo  tang  i 
continue  to  draw  good  audiences,  it  was  held  in 
that  the  person  who  wrote  the  play  was  the  proper 
MMJU  to  take  out  the  copyright,  and  that  the  employer 
nd  n  r  interest  in  it,  except  the  privilege  of  having 

it  performed  a r  Ul  thaatfl 

ght  out  an  edition  of  the  work 

■\  which  had  already  been 
Various  slight  alterations  and  oor- 
made  with  the  assistance  of  Dr.  Channiug  for 
and  the  publisher  sent  him  by  way  of 

,  but  not  as  the   result   of  any 
entered  into.     Another  publisher  having  published 
mew  edition  n  |  from  the  former,  it  was  held  by  the 

Court  of  Session  r  had  do  copyright 

oi  bu  edition,  al  I  not  proven  1   the   publication  of  a 

«pn  4) 

How  far  a  book  must  1  ml  in  order  to  entitle  its  How for book 

■athor  to  copyright  in  it  is  a  question  to  which   only  a  '"UBlht0f*»l»* 

rrrml  answer  can  be  given.     It  may  be  expressed  tin. 
U*  to  a  man  the  pi  d  ever)'  g 

product    wf  his  own  mental   labour,   whether   that 
take  x  a,  abridgment,  new  arrauge- 

Mat,  or  wholly  original  work 

_r  ax  u  wholly  rk.     On   this  subject  an 

at    pro- 
tire,  in  and  in 

sjtrtytr.  i  163)  : 

•  Mia.  4tf)nud  I 


Isel  mmpodlkmmtuW  for  nu<  >t  ti  r|»M.n    o..  //v./;,    -i  >  lu.m-ii 

--*»  further  ;*>  to  the  attUionrii 
"    mm(h  AmcT    1.  Rep.  O,  S.  111). 

■"•). 
•)  SLUrU  v  Iaw*h  1% 

IhM'nt,  ScotrhSco*   « 

▼.  *ee  also  in  **rxijf  ?,   i£*utlt 
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Paw  l  there  are  and  can  be  few,  if  any,  things  which,  in  d 
Chapto  vil  abstract  sense,  are  strictly  new  and  original  throughow 
Every  book  in  literature,  science,  and  art  borrows,  aaj 
must  necessarily  borrow  and  use,  much  which  was  wdl 
known  and  used  before.  No  man  creates  a  new  languafli 
for  himself,  at  least  if  he  be  a  wise  man,  in  writing  a  boaE 
He  contents  himself  with  the  use  of  language  already  known 
and  used  and  understood  by  others.  The  thoughts  of  eveij 
man  are  more  or  less  a  combination  of  what  other  men  ham 
thought  and  expressed,  although  they  may  be  modified 
exalted,  or  improved  by  his  own  genius  or  reflection.  If  nil 
book  could  be  the  subject  of  copyright  which  was  not  neii 
and  original  in  the  elements  of  which  it  is  composed,  then 
could  be  no  ground  for  any  copyright  in  modern  times 
and  we  should  be  obliged  to  ascend  very  high  even  il 
antiquity  to  find  a  work  entitled  to  such  eminence." 

The  law  requires  no  such  impracticable  standard  a 
originality  as  that  alluded  to  in  the  extract  just  made.  Ii 
requires  only  that  the  work  should  contain  something 
distinctively  the  property  of  the  author,  which  gives  i 
character  to  it.  "  Something  he  must  show  to  haw 
been  produced  by  himself;  whether  it  be  a  purely  original 
thought  or  principle,  unpublished  before,  or  a  new  com- 
bination of  old  thoughts,  and  ideas,  and  sentiments,  or  c 
new  application  or  use  of  known  and  common  materials; 
or  a  collection,  the  result  of  his  industry  and  skill.  Ii 
whatever  way  he  claims  the  exclusive  privilege  accorded  bj 
these  laws,  he  must  show  something  which  the  law  can 
fix  upon  as  the  product  of  his  own  and  not  another's 
labours.  But  in  order  that  the  law  should  do  this  ample 
justice  to  the  great  variety  of  claimants  it  is  necessary  tha4 
its  rules  should  be  capable  of  adaptation  to  the  objects  oi 
their  labour.  They  must  include  in  their  range  everything 
that  can  be  justly  claimed  as  the  peculiar  product  of  indi- 
vidual efforts;  otherwise  they  would  exclude  from  the 
benefits  of  literary  property  objects  which  are  as  clearly  the 
products  of  individual  labour  as  the  most  original  thoughts 
ever  written,  namely,  new  and  important  combinations  and 
arrangements,  or  collections  of  materials  known  and  com- 
mon to  all  mankind." (a) 
Twrtoforigi.  The    test    "whether    the   claimant's   book    contain  anj 

7'  substantive  product  of  his  own  labour?"  has  been  recogg 

nised  and  applied  in  several  cases.    In  1797,  one  Cary  w^ 
employed   to   make   a  survey   of    the    different    roads 
Great  Britain.    Having  completed  his  survey  he  publisV^ 
(a)  Curtifl  on  Copyright,  171,  172. 
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called  f *  Gary's  New  Itinerary/*  which  fo  lowed  the  p#- 
i  contained  much  of  the  materials  of  an  older  work  o«4 
■  Patterson's  Road  Book,'*  but  contained  also  many 
ions  of  and  additions  to  it.  A  person  named  Padon 
published  a  book  bearing  the  same  relation  to  Gary's 
tbt  Gary's  did  to  Patterson's,  Gary  IiUhI  a  bill  in  Chancery 
to  restrain  Fadeu  from  publishing  his  book,  on  the  ground 
that  it  was  not  original ,  bu '  ' " '  in  whole  or  part  a  copy 
if  Gary's-    The  Lord  Chanc  DUghborough)  refused  to 

at  an  injunction,  tbinkii  e  two  books  very  different. 

said,  **  What  right  had  t  plaintiff  to  the  original  work  f 
I  were  to  do  strict  justice  should  order  the  defendants  to 
lake  out  of  their  book  all  tha  kay  have  taken  from  the  plain- 
tiff and  reciprocally  the  plai  bo  take  out  of  his  all  he  ban 
frkeu  from  Patterson.  I  thii  it  tne  plaintiff  may  be  contented 
(hat  a  bill  is  not  filed  aga  nst  hira  ?  "(a)  An  action  was 
bought  in  18U1  by  the  s&raj  plaintiff  against  Messrs.  Long- 
mn  and  Bees  for  publishing  a  pirated  edition  of  the  same 
«r  a  similar  work,  the  book  published  by  the  defendants 
being  professedly  a  twelfth  edition  of  the  original  work  by 
Patterson,  but  containing  nine-tenths  of  Gary's  alterations 
ind  improvements.  The  plaintiff  was  held  entitled  to 
recover.  Lord  Keuyon,  G.J.,  said,  *'  certainly  the  plaintiff 
had  no  title  on  which  he  could  found  an  action  to  that  part 
of  his  book  which  he  had  taken  from  Mr.  Patterson's ;  but 
it  is  as  clear  that  he  had  a  right  to  his  own  additions  and 
alterations,  many  of  which  were  very  material  aud  valuable  : 
*ad  the  defendants  are  answerable  at  least  for  copying  those 
parts  in  their  book.  ....  The  courts  of  justice  have  boon 
loog  labouring  under  an  error,  if  an  author  have  no  copy- 
in  any  part  of  a  work  unless  he  have  an  exclusive 
right  to  the  whole  work/1  (6) 

According  to   Lord    Eldon,  (c)    if  a   person  collects   an 

account  of  natural  curiosities  and  such  articles,  and  employs 

the  labour  of  his  mind  by  giving  a  description  of  them,  that 

^^  muc&  »  literary  work  as  many  others  that  are  protected 

\>y  injunction  and  by  action.     It  is  equally  competent  to  any 

other  person  perceiving  the  success  of  such  a  work  to  set 

52h  a  s*muar  work,  bond  jid<e  his  own;  bat  it  must  be  in 

♦T^!*"1136  a  new  and  original  work,  and  must  be  handed  out 

ft  rrid  *""**• 

deprive  ** ***** tne  SUDJect  °f tne  w<>rk  is  common  does  not  w*er«  to 
which  i^au^or  °f  copyright  in  the  product  of  the  labour  oommon- 
(")  C       aS  ^>on^  fid0  8Pen^  on  i^  or  render  it  less  neces- 

^^IL^*"  (5  Ves-  23)-  (&)  l  Ea8t-  858- 

/"qsxoesrt  in  Hogg  v.  Kirby  (8  Ves.  221). 
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any  subsequent  author  to  have  recourse  to 
sources ;  as  we  learn  from  the  case  of  Patten 
ok,  already  referred  to.  (a)  So  in  Longman  v.  Wm 
)  the  plaintiffs  were  held  entitled  to  copyright  " 
art  Calendar,"  a  work  consisting  of  lists  of  memb 
ouses  of  Peers  and  Commons,  &c,  and  an  injunction 
ated  restraining  the  defendants  from  copying  and 
ig  the  plaintiffs'  work.  "  The  question  before  wbf\ 
d  Eldon,  "  is  whether  it  is  not  perfectly  clear  thatfe 
%oportion  of  the  work  of  these  defendants  no  othflri 
as  been  applied  than  copying  the  plaintiffs'  worfc,j 
le  identity  of  the  inaccuracies  it  is  impossible  t»! 
it  the  one  was  copied  from  the  other  verbatim  d 
.  To  the  extent,  therefore,  in  which  the  defendant^ 
ion  has  been  supplied  from  the  other  work  the 
>n  must  go;  but  I  have  said  nothing  that  has  l 
j  to  prevent  any  person  from  giving  to  the  public  l 
this  kind  if  it  is  the  fair  fruit  of  original  labour;  the 
being  open  to  all  the  world  ;  but  if  it  is  a  mere  copy 
iginal  work  this  Court  will  interpose  against  that 

of  copyright."  (c) 

rk  entitled  "  The  Guide  to  Science/'  which  laid  no 
►  any  originality  with  reference  to  the  scientific 
s  treated  in  it,  but  contained  in  the  form  of  questions 
wers  a  scientific  exposition  of  some  of  the  ordinary 
311a  of  human  life,  in  parts  digested  from  different 
?as  held  to  constitute  an  original  work  in  which  the 
was  entitled  to  copyright,  (a)  Wood,  V.C.,  said, 
,n  author  has  a  copyright  in  a  work  of  this  descrip- 
oeyond  all  doubt.  If  anyone  by  pains  and  laboui 
and  reduces  into  the  form  of  a  systematic  course  oi 
on  those  questions  which  he  may  find  ordinal] 
asking  in  reference  to  the  common  phenomena  o 
h  answers  to  those  questions  and  explanations  a 
tienomena,  whether  such  explanations  and  answer 
ished  by  his  own  recollection  of  his  former  genera 

or  out  of  works  consulted  by  him  for  the  expres 

ake  the  instance  of  a  map  describing  a  particular  county ;  an* 
the  same  county  afterwards  published  by  another  person ;  i 
ption  is  accurate  in  both,  they  must  be  pretty  much  the  same 
ear  the  latter  publisher  cannot  on  that  account  be  justified  i 
imself  the  labour  and  expense  of  actual  survey,  and  copyin 
deviously  published  by  another  :**  (Per  Lord  Eldon  in  Longma 
x/r/%  16  Ves.  269.)  (6)  16  Ves.  269. 

d  see  the  remarks  of  Wood,  V.C.,  in  Kelly  v.  Morris  (L.  Rej 
;  14  L.  T.  N.  S.  222 ;  35  L.  J.  423,  Ch. ;  14  W.  R.  496). 
toM  v.  HoulMon  (3  K.  &  J.  708). 
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;  the  red"  illeoted,  wifeh 

under  certain  head- ;»  Bonn,  i*  amply 

•  an  original  work  of  which  the  oopy- 

1.     Therefore,]  im  hesitation 

ng  to  the  conclusion  that  the  book  now  in  question 

that  sense  an  original  work,  and  entitled  to  protection." 

Thi»  I  hold  to  be  clearly  settled/'  said  Lord  Jeffrey,  in 

;<nzie9(a)  u  that  even  though  the  maims}  IT 

which  a  work  la  taken  be  im  1  it  is  culled,  yet  if 

materials  he  arranged  in  a  new  form,  e  of  th;ii 

be  to  afford  the  author  the  protection  of  copyright  in  that 

In    all   cases,    in   short,  although    the   -fflfcflKsJfl   are 

id  open  to  everybody,  when  a  partiu  -iilar 

:  ment  in  the  selection  of  those  materials  has  J 

and  when  th  medio,  >o  open  to  the  world  at 

has  hcv  rtaiu  extent  snatched  at  and  appru- 

.ch  s<  It-  recognised  as  a  certain 

hich   is  entitled  to  the  benefit  of 

la,"    In  '  tK.    Cowl   of  Session  held  the 

cntitl"   i   to   copyright  in  certain  practical  forms  or 

of  the   writs   and    instruments    introduced    by    the 

Dibit-  Securities  and  Iufcftuicnt  Acts,  those  Acts  giving 

general  des*  of  the  forms  to  be  used.     "  It  is 

'  observed   Lord    Fullertou  in   Ins  judgment, (b)  "that 

rlie  particular  nature  of  the  styles  they  cannot  be 

y  are  drawn  up   ppe- 

afur  ribed  in  the  itatafcef  and  became 

relating  mbteotfl  as  those  given  by  the 

mu  asoi  the  statutes  and  phraseo- 

«*f  conveyancers  were  u  ><  1    be  <  -ame 

v  as  those  proposed  by  thr  complaiuor.    N 
\j  be  ue  that  if  tin-  statute  had  sup 

Elded  to  h»  thereby  regu* 
were  to  be  done,  if  the  statute  had  contained,  as 
tea    >  udix   exhibiting   cct 

lv  necessary  for 
m  in  If  of  the  prm 

I  bo  I  iting  of  suoh  forms  in  a  sep  • 

cation  would  ;  in  those  mm 

ral  di 

nd.     Th  ry  general  in  thtiB  (■    :   -.and 

no  doubt  of  great  uinotionT  imp 

rml  direction*  t<»  each  case  falling  lie  aa 

9  Scotch  Bmu  Css.  2nd 
<*}/*%  pp.  7*4,756, 
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arise.     The  preparing  and  adjusting  of  such  wrii 
?  much  care  and  exertion  of  mind.     As  to  invenl 
a  different  thing ;  it  does  not  require  the  exercise 
il   or  creative  genius,  but  it  requires  industry 
zdge." 

same  principle  was  applied  to  a  book  of  chronology ;  (4* 
case  of  maps ;  (b)  to  the  case  of  an  annotated,  catalogue 
ks  published  by  a  bookseller  ;(c)  and,  in  America,  to  " 
'an  elementary  book  of  arithmetic  containing  anorij 
ement  and  combination  of  materials,  (d)  and  a 
l  of  a  Latin  grammar  containing  alterations,  adchti 
>tes.(e) 

subject  of  a  work  may  not  in  general  be  a  subject  of 
^ht,  but  still,  if  a  man  expends  time  and  labour  in 
ring  a  work  on  that  subject,  he  has  a  copyright  in  the 
lual  work.  Thus,  though  an  "  East  India  Calendar* 
a  subject  of  copyright,  still  if  a  man  from  his  situation 
•  access  to  the  repositories  in  the  India  House,  has  by 
erable  expense  and  labour  procured  with  correctneBi 
names  and  appointments  on  the  Indian  Establishment* 
a  copyright  in  that  individual  work.(/) 
3ther  a  greater  degree  of  originality  is  necessary  to 
1  a  claim  to  copyright  than  that  which  would  be  suffi- 
o  support  a  title  to  a  patent  does  not  distinctly  appear. 
>  case  of  patent  inventions,  suggestions  of  servants 
red  in  perfecting  a  discovery,  tending  to  facilitate  its 
?al  application,  may  be  adopted  by  the  employer  and 
orated  into  his  design  without  detracting  from  his 
to  originality.  In  Barfiehl  v.  Nicholson, {g)  Sir  John 
suggested  the  application  of  a  similar  principle  to 
ght.  Chief  Justice  Jervis,  however,  leaned  to  a 
nt  opinion  in  the  case  of  Shepherd  v.  Gonquest,[k) 
ring  that  the  enactments  upon  which  literary  property 
atents  for  inventions  are  respectively  founded,  differ 
in  their  origin  and  details;  and  that  in  order  to  show 
>e  position  and  rights  of  an  author  within  the  Copyright 
re  not  to  be  measured  by  those  of  an  inventor  within 
tent  laws,  it  is  only  necessary  to  bear  in  mind  that, 
on  the  one  hand  a  person  who  imports  from  abroad 
mention  of  another  previously  unknown  here,  without 

"rwtkr  v.  Murray  (cited  in  note  to  Caru  v.  Longman,  1  East,  363). 
ee  17  Ves.  425.  (c)  flatten  v.  Arthur  (11  W.  R.  934). 

Imtrson  v.  Davies  (3  St.  768).     See  Baihj  v.  Taylor  (1  Tamlyn, 
rid  Ltnnie  v.  Pillans  (5  Scotch  Seas.  Cas.  2nd  Ser.  416). 
rray  v.  Russell  (1  Story,  17). 
Matthewsmi  v.  Stocldak  (12  Ves.  276). 
Sim.  &  St.  1 ;  2  L.  J.  90,  102,  Ch.  (A)  17  C.  B.  444. 
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originality  or  merit  in  himself,  is  an  inventor 
to  a  patent,  on  the  other  hand  a  person  who  merely 
be  first  time  in  this  country  a  valuable  foreign 
without  bestowing  upon  it  any  intellectual  labour  of 
ir  m    by   translation,  which    to   some   extent   B 
a  new  character,  cannot  thereby  acquire  the  title  of 
within  the  statutes  relating  to  copyright.     The 
i  proceeded  :  "  W    do  not  think  it  necessary  in 
ase  to  express  any  opinion  whether,  under  any 
sooaf  the  copyright  in  a  literary  work,  or  the  ri 
.-Btasicm  can  otvome  vested  ah  initio  in  an  em  pi 
than  th*  person  who  has  actually  composed  or  adapted 
y  work.     It  is  enough  to  say  in  the  present  case, 
_  smch  effect  can  be  prjdaced  where  the  em| 
suggests  the  subj.  lias  no  share  in  the  design 

fie  work,  the  whole  of  which,  so  far  as  any 
tor  it,  flowed  from  the  mind 

pears  to  us  an  abuse  of  tonus 
th.v  h  a  case*  the  employer  i-  tllOV  of  a 

-  mind  has  1  an  idea  ;  and 

is  upon  the  author  in  *  baao*  thai   A 

aaaferVed  by  the  statute  which  creates  it." 
The  addition  <f  words,  prrliioY.  and  aeeuinpuninu-nt  to  an 
1  air  was  held  to  gi  ght   in 

and  where  a  person  1  words 

;  h  friend  to  compose  an  aoootn- 
hia  assignee  was  held  entitled  to  de* 

racv.  as  proprietor  of  the  copyright  b  ths 

i  lit    for    I  bhfl 


of  i 


m 


Massal  lans* 


pera  is  an 

a  and  prints  were  deliberately  excluded  (rom  kb#t*hii*»  i»  • 

i.mion  thai   where  I 
farming  p  book   in   which  a  person 

. 

by  wooo-eng 

ISJT  as  tin  The 

ith    a    different   I 
it  letterpress;  pirated  oopfoi  • 

▼.  /*>»  Ukm  i 
"w*rj(7  I 

»; 
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-engravings.  The  plaintiff  had  complied  with  the 
sitions  of  5  &  G  Vict.  c.  45,  but  not  with  those  of  the 
>r  the  protection  of  engravings  by  printing  the  date  of 
cation  and  the  name  of  the  proprietor  on  each  copy. 
Vice-Chancellor  granted  an  injunction,  the  plaintiff 
rtaking  to  bring  an  action  to  try  the  right  at  law.  "  It 
ars  to  me,"  said  Sir  James  Parker,  "  that  a  book  must 
de  every  part  of  the  book,  it  must  include  every  print, 
;tl,  or  engraving  which  forms  part  of  the  book,  as  well 
tie  letter-press  therein,  which  is  another  part  of  it 
fes  published  separately  do  not  appear  to  have  been 
in  that  act  by  that  express  definition,  (a)  But  the  case 
before  the  Court  is  not  the  case  of  separately  published 
s,  but  the  case  of  designs  forming  part  of  a  book, 
e  is  no  decision  of  any  court  of  law,  or  of  this  court 
t  way  upon  this  point." 

:>w  far  abridgments  and  translations  may  be  new  and 
nal  works,  and  the  authors  entitled  to  copyright  in 
l,  will  be  more  conveniently  treated  of  when  we  come 
?al  with  the  subject  of  piracy,  (b) 

Low  v.  Ward(c)  it  was  urged  in  argument  that  there 
1  not  be  copyright  as  to  a  part  of  a  work  only,  but  the 
■t  overruled  the  argument.  "There  are  numerous  cases," 
Giffard,  V.C.,  "  showing  that  where  the  parts  of  a  work 
se  separated,  there  may  be  a  copyright  in  any  distinct 
of  it.  I  may  instance  the  cases  of  the  last  canto  of  Lord 
►n's  '  Childe  Harold/  Croker's  Notes  to  '  Boswell's  Life 
)hnson/  and  of  particular  articles  in  cyclopaedias.  There 
>  analogy  in  this  respect  between  a  patent  and  the  case 
jpyright,  as  it  matters  not  whether  the  copyright  is  for 
mtire  work  or  for  a  part  only." 

Statutory  Requisites  to  be  Observed. 
le  statutory  requirements  to  be  observed  by  the  pro- 
ors  of  copyright  are  the  registration  of  the  work  at 
Loners'  Hall,  and  the  deposit  and  delivery  of  a  certain 
ber  of  copies  of  it. 

1.  Registration. 
jet.  1 1  of  5  &  6  Vict.  c.  45,  provides  as  follows,  with 
>ct  to  keeping  a  Book  of  Registry  at  Stationers'  Hall : 
it  a  book  of  registry,  wherein  may  bo  registered,  as 
[nafter  enacted,  the  proprietorship  in  the  copyright  of 
:s,    and    assignments    thereof,    and    in    dramatic    and 

Sect.  2  of  5  &  6  Vict.  c.  45. 
Sec  the  chapter  on  "  Piracy,"  ]>ost.         (<•)  L.  Rep.  6  Eq.  418. 
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pieces,  whether   in  manuscript  or  otlu  rwine,  and 
affecting   such    copyright,    iull    he    k^pfc    at    the  & 
of  the   Stationers7  Company,   by  tin*  offictt*  appointed 
the  said  company  for   tlie  purposes  of   this  Act,    anil 
M  at  all  convenient  titttrs  be  optm  to  the  inspection  of 
■jr  person,   on  payment    »«l    one    shilling  for  every  intry 
rhich  shall  be  searched  for  or  inspected  in  the  said  book  ; 
and  that  such  officer  shall,  whenever  thereunto  reasonably 
required,  give  a  copy  of  i  ,ucn  cook,  certified 

under  his  hand,  and  iirq  du  witu  the  stamp  of  the 
said  company,  to  be  pro  *«J  by  them  for  that  pur  pone, 
and  which  they  are  here  required  to  provide,  to  any 
cm  requiring  the  sai  ,  OH  payment  to  him  of  the 
of  five  shillings;  ai:  *  such  copies  so  certified  and 
apressed  shall  be  re  Lei  ?d  in  evidence  in  all  Cuurts,  otatttodooi 
id    in    all    summary    proceedings*    and    shall    bfl    primd  Hift^y*™ 

proof  of  the  proprietorship  or  assignment  of  copy- 
^ht  or  licence  as  therein  expressed,  but  subject  h>  be 
jutted  by  other  evidence,  and  in  the  0*46  of  dramatic 
or  musical  pieces  shall  be  prima  fade  proof  of  the  right  of 
representation  or  performance,  subject  to  be  rebutted  as 
aforesaid*1  J 

Sect ,  1 2  enacts,  "  that  if  any  person  shall  wilfully  make  Making  *  fa 
•  ause  to  be  made  any  false  entry  in  the  registry  book  of  boo?o"re«fc 
the  Stationers'  Company,  or  shall  wilfully  produce  or  cause  unladen,  en 
to  be  tendered  in  evidence  any  paper  falsely  purporting  to 
be  a  copy  of  any  entry  in  the  said  book,  he  shall  be  guilty 
uf   an    indictable    misdemeanor,   and    shall    be    punished 
accordingly ." 

And  sect,  13  provides,  "that  after  the  passing  of  this  Entries  of  & 
Act  it  shall  be  lawful  for  the  proprietor  of  copyright  in  any  8  L 
book  heretofore  published,  or  in  any  book  hereafter  to  be 
published,  to  make  entry  in  the  registry  book  of  tho  Sta- 
tioners* Company  of  the  title  of  such  book,  the  time  of  the 
Urst  publication  thereof,  the  name  and  place  of  abode  of 
the  publisher  thereof,  and  the  name  and  place  of  abode  of 
the  proprietor  of  the  copyright  of  the  said  book,  or  of  any 
portion  of  such  copyright,  in  the  form  in  that  behalf  given 
in  the  schedule  to  this  Act  annexed,  upon  payment  of  the 
sum  of  five  shillings  to  the  officer  of  the  said  Company." 
The  statute  authorises  any  person  to  make  an  entry  as 
proprietor.  It  does  not  say  what  such  person  may  require 
to  do  in  order  to  satisfy  the  keeper  of  the  register,  before 
the  keeper  will  make  such  registration. (a) 

No  copyright  is  acquired  by  the  registration  of  a  book 
(a)  13  Scotch  Soa.  Ciuu  915. 
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its  actual  publication ;  the  protection  afforded  by  the 
5t  being  prospective,  but  dating  only  from  the  time 
first  publication  of  the  work. (a) 
following  is  the  form  requiring  entry  of-  proprietor- 
iven  in  the  schedule  to  5  &  6  Vict.  c.  46. 

B.  of  do  hereby  certify,  that  I  am  the  proprietor 

copyright  of  a  book,  intituled  Y.  Z.,  and  I  hereby  require  you 
}  entry  in  the  register  book  of  the  Stationers1  Company  of  my 
borship   of  such  copyright,  according  to  the  particulars  under- 


>f  Book. 


Name  of  Publisher 
and  Place  of 
Publication 


Name  and  Place 

of  Abode  of  the 

Proprietor  of  the 

Copyright 


Date  of  Fir* 
Publication. 


\Z. 


A.B. 


this 


day  of 


A.B. 


18 
Witness,  CD.  (Signed) 

1  the  form  of  original  entry  of  proprietorship  of  copy- 
of  a  book  (b)  given  in  the  same  schedule  is  as  follows : — 


of 

'g 

try. 

Title  of 
Book. 

Name  of  the 

Publisher,  and 

Placeof  Publication. 

Name  and 

Placeof 

Abode  of  the 

Proprietor  of 

the  Copyright. 

Date  of 

First 

Publication. 

r.z. 

1 

AM.                         CD. 

! 

author    may    associate    with    himself    by   registry 

The  Correspondent  Newsjxi]>er  Company  (Limited)  v.  Sounder*  (13 
804  ;  12  L.  T.  N.  S.  540 ;  11  Jur.  N.  S.  540).  In  Piatt  v.  Walter 
T.  X.  S.  159)  Lord  Cbelmsford  says,  "  That  protection  given  by 
n  and  statute  law,  which  is  called  copyright,  is  only  in  respect  of 
ublished  or  unpublished  literary  production,  and,  therefore,  there 
no  copyright  in  the  prospective  series  of  newspapers.  The  copy- 
nay  attach  upon  each  successive  publication,  but  that  which  has 
sent  existence  cannot  be  the  subject  of  this  species  of  property." 
As  to  the  mode  of  registering  in  the  case  of  a  periodical  pubhca- 
tepost,  p."  99. 
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the  Act,  any  person  or  persons  he  pleases,  and  such       Piw  i. 
pwioitf    have    |    right     to    sue   jointly    with    him    for    any    auras  VIL 
py  right  in  the  work  so  registered. {a)  — 

The  and    subscribers    to,    tho    < 

Annuity   and     I  Qt     Fund11    having    published     i!i«* 

and   Shipping    I  jisfcered   their 

individual  nai  proprietors,     Although  they  did  not 

aiata  00  tlii •  regist*  r  who  was  the  author  of  the  work,  nor 
whether  thej  had  acquired  the  right  to  it  by  purohat 
assignment,  it  was  held  by  the  Scotch  Court  of  that 

they  bad  iplied   with    the   1  I'  tin; 

anil   had   set   forth  it  sufficiently  prvma  facie   title  ko 
try  the  qtie*t:  copyright   on    an   application    for    an 

interdict,  (b) 

The  day  of  the  month,  as  well  as  the  month  and  the  year  Tim*  of  it™* 
most  bo  stilted  in  the  entry  ;  it  is  not  enough  to  give  the  iM,b,k**l0IU 
month  and  year  only.('*} 
The    consequence   of  nou -registration  is  stated  in  sect 
Inch  enacts,  M  that  no  proprietor  of  copyright  in  any 
ball  be  first  published  after  the  passing  of  this 
y  action  or  suit  at  law  or  in  equir 
•ny  •umnmry  proceeding,  in  n  if  any  infringement  of 

wch  copyright,  unless  he  shall,  before  commencing 
•ction,  suit, or  proceeding,  have  caused  an  entry  To 
m  the  1m. ok  of  registry  of  the  Stationers1  Company,  of  nick 
k«*dc,  pursuant  lo  this  Act:   Provided  always,  (hut  the 
to  make  such  hall  not  affect  the  copyright  m 

,  but  only   the   right  to  sue  or  proceed   in   respect  of 
the  infringer  Provid  that 

ng   hen  1    shall    prejudice    the  retaediee 

which  the  pro]  f  the  sole  li1  representing  any 

dramatic  piece  shall  have  bf  virtue  of  the  Act   passed  in 
the  third  vear  of  the  reign  of  Ell  late  Maji  atj  King  William 

the  Fourth,  to  am  laws  relating  ko 

property  his  An,  although  nc  -hall  he  made 

m  too  book  of  registry  aforesa 

•   periodical  publication  is  d 
U«ok  anil 
tialwin  under  this  section;  and,  therefore, 

•  L  J    190,  I  M 

(Sect  I  as.  2nd  Stfl%  vol. 


J  OH*  0|    1  Mti  I 

Mid  StW  U 


«     I.      J 

il 

aided  under  sect,  *.  of  th< 


ft> 
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does  not  by  force  of  sect.  24  disentitle  the  author  to 
for  any  infringement  of  his  right  with  respect  to  it.  (a) 

According  to  Malins,  Y.G.,(b)  a  newspaper  proprietor 
sue  for  a  piracy  of  its  contents,  without  registering  it.(4P~: 

The  enactment  contained  in  sect.  24  has  made  an  " 
tant  change  in  the  law  as  to  the  bringing  of  actions  in 
where  a  book  has  not  been  registered.     Previously  to 
enactment  it  was  not  necessary  in  order  to  entitle  a  pi 
claiming  as  owner  of  copyright  to  sue,  that  his  work 
be  registered  at  Stationers'  Hall.     Although  he  was 
to  register  for  certain  purposes,  (d)  it  was  decided  thatwl 
there  was  no  registration,  the  person  entitled  to  cop^ 
might  protect  his  right  by  action  or  suit,  (e)      But  now, 
to  books  first  published  after  the  Act,  although  the  am 
has  copyright  in  them,  he  cannot  sue,  either  at  law  or4 
equity,  to  protect  himself  against  infringement  of  his 
right,  unless  he  has  registered  his  book  at  Stationers' 
pursuant  to  the  statute. (/)     This,  however,  applies  only 
books  first  published  after  the  Act ;  it  does  not  affect 
book  published  before. 

The  registration  of  a  book,  according  to  sect.  18,  mi 
be  strictly  accurate  in  all  the  particulars  mentioned  in 
section,  viz. :  "  the  title  of  such  book,  the  time  of  the 
publication  thereof,  the  name  and  place  of  abode  of 
publisher  thereof,  and  the  name  and  place  of  abode  of 
proprietor  of  the  copyright."  Errors  as  to  these  will,  hf* 
force  of  sect.  24,  prevent  the  author  or  proprietor  from' 
proceeding  by  action,  suit,  or  otherwise,  until  such  errors 
have  been  amended.  They  will  also  invalidate  a  subsequent 
assignment  under  the  Act.  (g)  Thus,  where  "  the  time  of  the 
first  publication  "  of  a  book  was  entered  on  the  registry  aft 
the  25th  May,  1864,  when,  in  fact,  it  was  first  published  on 
the  23rd  May  in  that  year,  this  was  of  itself  held  fatal  to 
the  fact  of  the  registry  of  proprietorship  operating  by  way 
of  assignment,  (h)  And  where  the  entry  on  the  registry  of 
the  name  of  the  publisher  was  "  Sampson  Low,  Son,  and 
Marston,"  whereas  the  name  of  the  firm  was  "  Sampson 


T.  N.  S.  466) ;  Mayhew  v.  MaxweU 
(L.  Rep.  9  Eq.  324 ;   21 


(a)  Murray  v.  Maxwell  (3  L. 
(1  John.  &  H.  312). 

(b)  Cox  v.  Land  and  Water  Journal  Co, 
L.  T.  N.  S.  548). 

M  See  the  remarks  on  this  case  in  the  chapter  on  **  Newspapers,"  post. 

{ft)  Registration  was  necessary  to  entitle  the  proprietor  to  recover  the 
penalty  imposed  by  statute  for  the  violation  of  his  copyright. 

(e)  See  Beck  ford  v.  Hood  (7  T.  R.  620).      (/)  1  Drew.  353 ;  see  p.  364, 

(a)  Low  v.  Routledge  (33  L.  J.  717,  Ch. ;  10  L.  T.  N.  S.  888 ;  10  Jur. 
N.  8.  922;  12  W.  R.  1069).  (h)  lb. 
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Ltiw,  Son,  and  Co.,"  this  also  was  held  of  itself  fatal  to  the 
right  of  the  firm  to  sue.  (a)  "Cue  afauwt  fegrete/J  said 
lunderaley,  V.C,  in  the  case  in  whirl,  these  points  were 
Jf  "  i  to  the  consideration  of 

which  are  so  very   technical   as   those    which   I  am 
ubfcgtfci  t  he  same   time,  t]  points 

ant  only  which  i  •  trfmdant  or  phniitiH"  lias  a  right  to  take, 
bat  which  arc  of  impo  ttying 

intention  of  the    Legislature, 

it  tit  Ui  require,  in  order  to  product*  certain 

[  dert  particulars  shall  be  complied  with. 

,  in  point  of  fact,  ion  of  a  certain 

assignment  upon  condition;  and,  in  order  to  acquire  the 

right  -ii  must    perform  the 

condition  whieh  fch  1 1/'    With  respect 

to  the  mistake   in   the   entry  of  the  name  of  the   firm,  the 

W-Cbancellor    said:     ''Though    it    II  ibly    opti 

r  the  name  of  the  firm  of  publishers,  or  the 
i  of  ridnals  composing  that  firm,  if  yon  je 

to  Miter  the  real  D  the  tirm  you  must  do  so,   .   .    .        I 

im  ahnovt  ashamed  to  descend  t<>  these  minute  particular's, 
t/nt  it  nuht  be  done  ;  and  it  is  sufficient  for  me  to  say  that 
m  my  op  m  quite 

to  lead  me  to  hold  thai  the  entry  of  the  proprietorship  is 
tatufficicnt,  and,  upon  that  ground,  t hut  ?h«re  is  no  valid 
alignment  effected  by  tb<  which    to 

♦halt  if  of  the  assignment/'     The,  errors  in  the 

entries  at  Stationer V  Hall  wen  ision, 

a  socond  Bill  was  tiled  by  the  plaintiffs,  praying  for  an 
to  •  the  defendants  from   printing,  pub- 

r,  Ac,  the  book  in  question;  and  the  injunction  was 

r,  the  place  of  abode  of  the  p  r  of 

•scribed  in  t ' 
HaII  as  "60.  reas  he  *ifl 

tie    time  of   publication^    and   had    no   place  of   abod 
fcgjaml  being   U  f  hk 

pabti*her*,  the  Court  of  < 
•ttfieteat  to  satisfy  the  rcqui  <•) 

*oanB  that  non-registmt  led  to  be  set 

tssf  1  drfenoe  to  an  racy,  should  be 

pi-dsd  (<i) 

If  l  ion  of  a  book  has  been  published  before 

"*  i.   c.   45,   although   oth«  r   editions   have  been 


Part  I. 
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(b)  lb. 
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jhed  since  that  Act,  and  have   not  been   registered 
ant   to  its  provisions,   the   proprietor   is   entitled   to 
?t  by  action  or  suit  his  copyright  in  so  much  of  the 
as  appeared  in  the  first  edition,  (a) 
t  where  a  second  edition  of  a  book  printed  after  July  1, 

is  not  a  mere  reprint  of  a  first  edition  published 
3  that  date,  but  contains  considerable  and  material 
tions  and  additions,  as  to  those  it  is  a  new  work ;  and 
ler  to  enable  the  proprietor  to  sue  in  respect  of  any 
gement  of  his  rights  in  those  portions  of  the  second 
n  which  are  now,  if  those  only  are  infringed,  he  must 
er  the  book  in  which  they  are  contained. (b)  And 
?xtent  of  the  alterations  contained  in  the  second 
n  is  immaterial ;  to  whatever  extent  a  new  edition  is 
a  new  work,  the  new  part  cannot  be  protected  by  suit 
registration.  But  that  effect  of  the  Act  of  Victoria 
3  operation  as  to  the  old  parts :  as  to  them  the  copy- 
is  left  where  it  was.(e) 

i  object  of  registration  being  to  give  notice  to  all  other 
(hers  that  the  publication  is  protected  by  the  statute,  if 
be  any  neglect  on  the  part  of  the  officials  at  Stationers' 
is  to  the  registration,  the  public  is  not  bound,  and  the 
ly  of  the  publisher  must  be  against  the  party  causing 
leglect.  It  cannot  affect  those  who  are  thereby  kept 
orance  of  the  existence  of  the  copyright,  (d) 
t.  14  of  4  &  5  Vict.  c.  45,  enacts,  "  that  if  any  person 
deem  himself  aggrieved  by  any  entry  made  under 
•  of  this  Act  in  the  said  book  of  registry,  it  shall  be 

for  such  person  to  apply  by  motion  to  the  Court  of 
l's  Bench,  Court  of  Common  Pleas,  or  Court  of 
»quer,  in  term  time,  or  to  apply  by  summons  to  any 
of  either  of  such  courts  in  vacation,  for  an  order  that 
mtry  may  be  expunged  or  varied ;  and  that  upon  any 
implication  by  motion  or  summons  to  either  of  the  said 
,  or  to  a  judge  as  aforesaid,  such  court  or  judge  shall 
such  order  for  expunging,  varying,  or  confirming 
Hitry,  either  with  or  without  costs,  as  to  such  court  or 
shall  seem  just ;  and  the  officer  appointed  by  the 
ners*  Company  for  the  purposes  of  this  Act  shall,  on 
eduction  to  him  of  any  such  order  for  expunging  or 
g  any  such  entry,  expunge  or  vary  the  same  according 
requisitions  of  such  order." 

Murray  v.  Bogm>  (1  Drew.  365.  366).  (f>)  lb.  365. 

h.  366.    The  case  of  Xorvllo  v.  Smffair  (16  Jur.  b89)  is  in  no  way 

1  to  the  doctrine  above  Laid  down,  as  in  that  case  the  work  had 

jy  registered,  and  the  whole  argument  turned  on  the  construction 

15  of  5  &  6  Vict.  c.  45. 

^r  Wood,  V.C.,  in  Cassell  v.  Stiff  (2  K.  &  J.  287). 
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rted  cases  of  application  tor  reKef 
\  rule  absolute  to  M  vm 
*h«    option  of  the  applic  onaathonsed 

1  [all,  was  granted  by  the 

Art  lion  was  exercised  by  the  Court  of 

Bench  in  609  ;><;  ,(i)      Robert    C 

action  against    Davidson   tor  publishing  three 
of  music,   in  which    Oodkfl    claimed    the  copyright. 
red  in  the  name  of  Cocks,  and 
third  in  the  name  of  a  person  who  had  assigned  the 
t    to    him.     A   rule    p|«fi   U  age  or  vary   I 

was  obtained  upon  an    affidavit   of   Davidson,    not 
ing  a  !it  in  the  airs  in  himself,  but  deposing  to 

:  nirs  were  old,  end  thai  Che  per 

md   the  entries  professed  to   be  the  authors  were  not 

author*.    The  ground  tpunging 

entries  was  tl  ild  I"'  evidence 

n  OH  the  trial  of  Hie  notion  brought  against 

r  declined  t<>  expunge  the  entries,  but  ou  the 

of  the  counsel  t  not  to  use  the 

on  the  trial,  an  order  was  made  by  the  court, 

',  that  the  rule  should  b<«  enlarged  till 
ijuestion  of  cop)  right,  in 
vfeirh  rel    I  >avidson  di 

sad  on  the  trin  nM  m»i  be  aaed 

TTic  Court 
•fetch  the*  same  person  applu-d  for  assistant  tl\  dii 

cUim*  lower  exerciued  by  the  Court  of  Qb  ach 

is  the  preceding  case.    The  Court  of  Common  Plsai 

cauMUMfe  an  f  proprietorship  unless  it  wai 

liat  in  so  doing  they  W01 
icanonly  expuiiLT'*  or  v  infirm  th< 

11  I  think  we  ba 

done  f    Queer 

98  Of  the  ea- 

Oommon    Pleas  wm  mliar. 

author  of  a  nong  oalM  l4  Tin  4r/' 

in  A  I'v- 

tagtead  i  \  merioa  ibli- 

»cted  hi*  publishers  hei' 
D  a  certani  |3 
wa*  register  re1  Hall,  hut  in 
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ublishers  described  themselves  as  the  proprietors  of  the 
•ight.  The  song  having  been  published  in  this  country 
►avidson,  from  a  copy  sent  from  America,  where  the 
cation  was  alleged  to  have  taken  place  three  days 
e  the  publication  here,  Mr.  Lover  obtained  a  judge's 

to  vary  the  entry  by  substituting  his  name  as  pro- 
)r,  and  got  an  injunction  and  brought  an  action  for  the 
gement  of  his  copyright.  A  rule  to  expunge  or  vary 
amended  entry  having  been  obtained  on  behalf  of 
Ison,  the  Court  discharged  it  with  costs,  considering 
10  case  had  been  made  out  for  its  interference, 
aether  under  the  circumstances  of  the  case  last  referred 
ividson  was  a  person  "  aggrieved  "  within  the  meaning 
ct.  14  of  5  &  6  Yict.  c.  45,  it  was  not  necessary  to 
c  Jervis,  C.  J.,  was  of  opinion  that  he  was ;  Crowder, 
as  doubtful,  and  the  language  of  Willes,  J.  seems  to 

to  an  opposite  conclusion.  He  asks, "  Has  any  right  of 
pplicant  been  interfered  with  or  injuriously  affected  ?  I 
)t  see  that  it  has.  This  is  not  the  case  of  a  contested 
:  the  applicant  does  not  suppose  himself  to  have  been 
ariginal  author  of  the  composition  in  question  :  ha 
.s  to  publish  a  thing  to  which  he  has  no  right  whafc- 

merely  because  the  person  who  is  the  author,  and  who 
fore  ought  to  have  the  sole  right  of  publishing  it  here, 
lappened  (it  may  be)  to  publish  it  in  America  a  little 
arly,  or  has  made  an  unintentional  mistake  in  the  date 
te  title  page,  or  has  incorrectly  described  his  place  of 
b  in  the  entry  in  the  book  at  Stationers'  Hall.  I  do 
hink  it  is  a  case  in  which  we  ought  to  interfere."  In 
*>$'  case  (a)  Blackstone,  J.,  used  similar  language,  and 
len,  J.,  said,  "A  person  to  be  '  aggrieved '  within  the 
ting  of  the  statute  must  showthat  the  entry  is  inconsistent 
some  right  that  he  sets  up  in  himself  or  in  some  other 
>n,  or  that  the  entry  would  really  interfere  with  some 
ded  action  on  the  part  of  the  person  making  the  appli- 

2.  Deposit  and  delivery  of  copies. 
ct.  6  of  5  &  6  Vict.  c.  45,  enacts,  "that  a  printed  copy  of 
rhole  of  every  book  which  shall  be  published  after  the 
ng  of  this  Act,  together  with  all  maps,  prints,  or  other 
avings  belonging  thereto,  finished  and  coloured  in  the 

manner  as  the  best  copies  of  the  same  shall  be  pub- 
i,and  also  of  any  second  or  subsequent  edition  which  shall 
»  published  with  any  additions  or  alterations,  whether 
ame  shall  be  in  letter-press,  or  in  the  maps,  prints,  or 

L.  Bep.  4Q.B.  721,  724;  20  L.  T.  N.  S.  877;  17  W.  R.  1018. 
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engravings  belonging  thereto,  and  whether  the  6rst 

>o  of  such  book    shall   have  been  published  before  or 

of   this   Act,  and  also  of  any  second  or 

y  book  of  which  the  i  <>me 

ion  shall   not  have  been  delivered  fur  the  use 
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of  the  1  1  together^ 

iod  upon  the  best  paper  on  which  the  same  shall  bo  printed, 
thai]  will:  month  after  the  day  on  which  any  Ttm«. 

•nch  book  shall  first  be  sold,  published,  or  offered  for  sale 
bills   of    mortality,    or    within    three   calendar 
ith*  if  the  same  shall  first  be  sold,  published,  or  uttered 
Other  part  of  the  tinted  Kingdom,  or  within 
calendar  months  after  the  HUM  shnll   li  Id, 

l#i  i  for  sale  other  part  of  the  British 

im  1  on  behalf  of  the  publisher  thereof 

at  ti  Must  ion." 

livering  at  the   British  bee  4tJtwp> 

book      whiell  \iu4uin. 

f  this  A  to  be  delivered  as 

id,  »hnll  i  at  the  British  Museum  between 

hours  o  the  forenoon  and  four  in  the  afternoon 

oa  any  day  e\  iday,  Ash  Wednesday,  Good  Fn 

and  Christinas    Day,    I  of   the  officers   of   the    said 

rised  by  the  trustees  of 
Museum  to  the  same,  and  such  officer  or 

_  person  r<  i  such  copy  is  hereby  required  to  a 

s  receipt  in  writing  for  the  same,  and  such  delivery  shall  I 
all  intent-  poses  be  deemed  to  be  good  and  ? 

deBn?ry  m  lis  of  this  Act/' 

other  libraries,  "  that  a  copy  Mother 
the  whole  of  ever)  book  and  of  any  seooad  or  Bubseqnent  ilhr*rto* 
of  ever) 
with  all  maps  and  which 

alter  the  passu:  on 

imnand 

vitliin   i 
adon  thereof,  under 
of  the  Company  1 1  to  time  be 

appointed  b 
or  under  til*  -  hand 

by  lb*  persona  or  bodies  politic  and  ra 

and    manager*    of   the    libraries   follows 
Bodleian  library  at  *  ' 
thr  librur)  f  advm 

v  of 
abeth  Ie  UpOtl  the  |>; 
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hich  the  largest  number  of  copies  of  such  book  or 
)n  shall  be  printed  for  sale,  in  the  like  condition  as  the 
s  prepared  for  sale  by  the  publisher  thereof  respectively, 
n  one  month  after  demand  made  thereof  in  writing  as 
said  to  the  said  officer  of  the  said  Company  of  Stationers 
he  time  being,  which  copies  the  said  officer  shall  and 

hereby  required  to  receive  at  the  hall  of  the  said  com- 
,  for  the  use  of  the  library  for  which  such  demand  shall 
ade  within  such  twelve  months  as  aforesaid;  and  the 
officer  is  hereby  required  to  give  a  receipt  in  writing 
he  same,  and  within  one  month  after  any  such  book 

be  so  delivered  to  him  as  aforesaid  to  deliver  the  same 
he  use  of  such  library." 

j  sect.  9,  "  if  any  publisher  shall  be  desirous  of  delivering 
:opy  of  such  book  as  shall  be  demanded  on  behalf  of  any 
le  said  libraries  at  such  library,  it  shall  be  lawful  for 
to  deliver  the  same  at  such  library,  free  of  expense,  to 

librarian  or  other  person  authorised  to  receive  the  same 
>  is  hereby  required  in  such  case  to  receive  and  give  a 
pt  in  writing  for  the  same),  and  such  delivery  shall  to 
itents  and  purposes  of  this  Act  be  held  as  equivalent  to 
livery  to  the  said  officer  of  the  Stationers*  Company/' 
>ct.  10  defines  the  penalty  for  non-compliance  with 
bregoing  provisions.  It  enacts  "  that  if  any  publisher 
iy  such  book  or  of  any  second  or  subsequent  edition 
ly  such  book  shall  neglect  to  deliver  the  same  pursuant 
lis  Act,  he  shall  for  every  such  default  forfeit,  besides 
value  of  such  copy  of  such  book  or  edition  which  he 
it  to  have  delivered,  a  sum  not  exceeding  five  pounds, 
e  recovered  by  the  librarian  or  other  officer  (properly 
orised)  of  the  library  for  the  use  whereof  such  copy 
Id  have  been  delivered,  in  a  summary  way,  on  conviction 
re  two  justices  of  the  peace  for  the  county  or  place 
re  the  publisher  making  default  shall  reside,  or  by  action 
3bt  or  other  proceeding  of  the  like  nature,  at  the  suit  of 

librarian  or  other  officer,  in  any  court  of  record  in  the 
:ed  Kingdom,  in  which  action,  if  the  plaintiff  shall  obtain 
rdict,  he  shall  recover  his  costs  reasonably  incurred,  to 
ixed  as  between  attorney  and  client." 
hese  provisions  of  the  Act  require  the  delivery  of  every 
z  and  of  every  volume  thereof;  they  do  not  apply  to  a 

of  a  volume,  and  the  publishers  of  such  part  cannot, 
efore,  be  made  liable  for  non-delivery  of  it.  (a) 

is  to  be  observed  that  the  only  consequence  of  not 
>siting  or  delivering  the  copies  is  the  liability  to  the 
(a)  British  Museum  v.  Payne  (4  Bing.  548). 
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pwnllj  imposed  by  tin-  amotion.     Neglect  of  the  duty  doea       p«t  l 
not  incapacitate  the  proprietor  of  tibs  copyright  from  pro-   nmTaTTtt 

oeeding  at  law  or  in  equity  for  an  infringement  of  it,  as         — 
I— iaainn  to  register,  so  long  as  it  continues,  does  by  fbfoe 
ot  21. 

Judicial  Committee  of  the  Privy  Council  has  power  Power  or  Privy 

In  license  the  publication   of  books  which  the  proprietor SS?(Sm» 

refuses  to  republish  after  the  death  of  tlio  author.     Sect  5.  Uou  ur  ****■• 

;  6  Vict-  c,  45,  after  reciting  that  "it  is  expedient  bo 

Cride  against  the  suppression  of  books  of  importance  to 
public/*  enacts  "that  it  shall  be  lawful  for  the  Judicial 
Committor  of  Her  Majesty's  Privy  Council,  on  complaint 
nadc  to  tfuini  that  the  proprietor  of  the  copyright  in  any 
book  after  the  death  of  its  author  has  refused  to  republish 
or  to  allots  a  of  the  same,  and  that  by  roa 

of  aoch  rei  ch  book  may  be  withheld  from  the  public, 

to  grant  a  license  i  complainant  to  publish  such  book, 

is  such  manner  and  subject  to  Buofa  oonmticmi  as  they  may 
timk  fit,  ai  it  shall  be  lawful  tor  such  complainant  to 

pdbltnh  M  k  according  to  such  licence." 

For  the  law  relating  to  the  assignment  of  copyright  in 
hooka,  see  the  chapter  on  the  "  Transfer  of  Copyright,"  poit; 
lad  «  "   to  the  infringement  of  copyright,  and 


Isa  remedies  for   it,  see  the    chapters   on 
faff  Infringement,"  post. 


& 
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CHAPTER  VIII. 
•I'TRIGHT  IK   PERIODICAL  PUBUCATIONs 

Tai  property  in  reviews,  magazines,  and  other  periodicals 
m  in  general  of  the  same  nature  as  that  in  books,  commonly 
to  called,  of  which  we  have  treated  in  the  preceding  chapter. 
There  is,  however,  a  modification  in  the  term  of  enjoyment, 
and  there  are  some  questions  which  occur  with  reaper- 

productions  which  it  has  been  considered  more  con* 

t  fa  dieeaii  bt  fcbemaehree. 

v  right  Act  (5  *  6  Vict.  c. 
deal  wit  ibjoeta  of  our  pmMl  consideration 

at*  the   18th  (concerning  the  nature  and  duration  of  the 
)■,  and  the  19th  (as  to  registration). 

18   enacts,    "that   when   any   publisher  iwott 

shall,  b  time  of  the  passing  of  thia  "** 

have  projected,  conducted,   and  carried  on,  or  ahall 
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Paw  l       hereafter  project,  conduct,  and  carry  on,  or  be  the  proprietor 
OHAPraTvm.  of  any  encyclopaedia,  review,  magazine,  periodical  work,  or 
—         work  published  in  a  series  of  books  or  parts,  or  any  book 
whatsoever,  and  shall  have  employed  or  shall  employ  any 
persons  to  compose  the  same,  or  any  volumes,  parts,  essays, 
articles,  or  portions  thereof,  for  publication  in  or  as  part  of 
the  same,  and  such  work,  volumes,  parts,  essays,  articles,  or 
portions  shall  have  been  or  shall  hereafter  be  composed 
under  such  employment,  on  the  terms  that  the  copyright 
therein  shall  belong  to  such  proprietor,  projector,  publisher, 
or  conductor,  and  paid  for  (a)  by  such  proprietor,  projector, 
publisher,  or  conductor,  the  copyright  in  every  such  encyclo- 
paedia, review,  magazine,  periodical  work,  and  work  published 
in  a  series  of  books  or  parts,  and  in  every  volume,  part,  essay, 
article,  and  portion  so  composed  and  paid  for,  shall  be  the 
property  of  such  proprietor,  projector,  publisher,  or  other 
conductor,  who  shall  enjoy  the  same  rights  as  if  he  were 
Duration  of  the  the  actual  author  thereof,  and  shall  have  such  term  of  copy- 
rigbt  right  therein  as  is  given  to  the  authors  of  books  by  this 

Act  ;(b)  except  only  that  in  the  case  of  essays,  articles,  or 
portions  forming  part  of  and  first  published  in  reviews, 
magazines,  or  other  periodical  works  of  a  like  nature,  after 
the  term  of  twenty-eight  years  from  the  first  publication 
thereof  respectively  the  right  of  publishing  the  same  in  a 
separate  form  shall  revert  to  the  author  for  the  remainder  of 
the  term  given  by  this  Act." 
Limitation  of  This   section   also   provides,  "that   during   the  term   of 

rifht  twenty-eight  years  the  said  proprietor,  projector,  publisher, 

or  conductor  shall  not  publish  any  such  essay,  article,  or 
portion  separately  or  singly  without  the  consent  previously 
obtained  of  the  author  thereof,  or  his  assigns." 

(a)  With  reference  to  the  language  of  this  portion  of  the  section, 
Shadwell,  V.C.,  says,  in  Brown  v.  Cooke  (16  L.  J.  143,  Ch.),  "  It  seems 
to  me  that  there  is  an  inaccuracy  in  the  language;  and  the  only  possible 
way  of  making  it  English  would  be  by  referring  the  words.' and  paid 
for '  to  the  former  words,  ( shall  have  been  or  shall  hereafter  be  com- 
posed, &c.' " 

(6)  A  similar  view  of  the  rights  of  proprietors  of  periodicals  was 
taken  before  the  passing  of  this  Act.  Sir  John  Leach  said,  in  Barjidd 
v.  Nicholson  (2  L.  J.  90,  102  ;  2  Sim.  &  S.  1),  "  I  am  of  opinion  that 
under  that  statute  (8  Anne,  c.  19)  the  person  who  embarks  in  the 
speculation  of  a  work,  and  who  employs  various  persons  to  compose 
different  parts  of  it,  adapted  to  their  own  peculiar  acquirements,  that 
he,  the  person  who  so  forms  the  plan  and  scheme  of  the  work,  and  pays 
different  artists  of  his  own  selection,  who,  upon  certain  conditions,  con- 
tribute to  it,  is  the  author  and  proprietor  of  the  work,  if  not  within  the 
literal  expression,  at  least  within  the  equitable  meaning  of  the  statute  of 
Anne,  which,  being  a  remedial  law,  is  to  be  construed  liberally."  And 
see  the  prior  case  of  Wyatt  v.  Barnard  (3  V.  &  B.  77). 
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It  further  provides,  "that  nothing  herein  contained  shall 
aher  or  affect  the  right  of  any  person  who  shall  have  been 
or  who  shall  be  so  employed  as  aforesaid  to  publish  any  IMl  lti 
ktt  composition  in  a  separate  form,  who  by  a,n  v    eontract,  mikonot 

■      ,  right  of  publish- 

or  implied,    maj    have  paoereoq   or   may  hereafter  [uk  m  » «ep&r»te 
lo  himself  roab  right  ;   inn   every  author  reserving,  rg,rm 
having  such  right  shall  be  entitled  to  the  copy 
composition  when  published  in  a  separate  form, 
lo  this  Act,  without  prejudice  to  the  right  of  such 
publisher,  or  conductor  as  aforesaid," 
It  will  be  seen  it  18  that  the  duration  of  the  copy- 

right in  all  literary  productions  appearing  in  the  works 
therein  enumerated  is  the  same  as  in  the  ease  of  books  \  but 
the  enjoyment  of  that  period  of  copyright  is  divide*  1  between 
the  proprietor  or  projector,  &c.,  of  the  larger  work  in  whieh 
the  literary  production  appears,  find  the  author  of  the 
literary  production ;  the  former  enjoying  the  right  for 
tweniv -eight  years,  the  latter  for  the  remaining  twelve.  It 
m  further  to  be  observed  t  hat  i  he  right  of  the  propi  < \, 

of  the  larger  work  during  the  twenty -eight  years  is  not  of 
an  absolute  character,  the  right  to  publish  any  contribution 
to  m  * \mr*l*  form  without  the  author's  consent  not  being 
included  m  «t. 

Sect,  1?>  enacts,  "that  the  proprietor  of  the  copyright  in  m<>i 
any  eawyclopa?d  je,    periodical  work,  or  ^"^ 

other  work  puUiahed  in  a  t  books  or  parts,  shall  be 

to  nil  thf  benefit!  of  the  ret 

this  Art.  01  entering  in  the  said  book  iry 

the  title  uf  *act  review/ periodica]  work,  or 

other  work  published  in  t  series  of  books  or  part-*,  fch< 
of  the  firei  publication  of  the  first  volume,  number,  or  pert 
or  i  umber  or  volume  tirst  publish* 

easing  of  soefa  work  which  shall  h 

pobliabod  heretofore,  and  ttw  IMM  and  place*  of 
of  the  prop:  r,  and  of  the  publisher  thereof,  when 

such  pa  blither  shall  not  abo  be  tie-  proprietor  thereof." 

Registering  t h  <  gmsine  c  i  |  e  tw«oc 

a  copyright  If  wai  v.  " 

MmmoM  that  as  by  sects.  2  and  1  a  of  5  &  8  Vict.  0.46, 
t?vwy  **  part Ji  of  a  book  may  be  registered*  and  a  right 
Co  restrain  the  piracy  of  it  the: 

of  tb«  ravia  M   I  I  easrs.  Hogg,  in  October. 

1863,  three  years   before    the    publication    of  a  mag" 
bearing  that  name,  gave   them   a  copyright    in   rl 

(.,  Urn  16;  U  I  133; 

ML 

u  2 
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reply  to  this,  Cairns,  L.J.,  in  giving  judgment  in  that 
a,  observed :  "  It  is  said  that  the  word  '  Belgravia/ 
Qg  used  upon  the  title-page  of  the  magazine,  was 
t  of  a  volume.  But  at  the  time  of  making  the  entry 
the  register  at  Stationers'  Hall  there  was  no  volume, 
part  of  a  volume,  no  sheet,  no  separate  fraction  of  a 
►h cation  of  any  kind  or  description.  There  was  nothing 
existence  except  that  very  entry  itself,  and  the  entry  of 

name  of  a  future  publication.  It  is  quite  absurd  to 
pose  that  the  Legislature,  in  providing  for  the  registra- 
l  of  that  which  was  to  be  the  indicium  of  something 
side  the  registry,  in  the  shape  of  a  volume  or  part  of  a 
lme,  meant  that  by  the  registration  of  one  word  copy- 
it  in  that  one  word  could  be  obtained,  even  although  that 

word  should  be  registered  as  what  was  to  be  the  title  of 

ook  or  of  a  magazine I  apprehend  that  if  it 

e  necessary  to  decide  the  point  it  must  be  held  that  there 
not  be  what  is  termed  copyright  in  a  single  word, 
tough  the  word  should  be  used  as  a  fitting  title  for  a 
k.  (a)     The  copyright  contemplated  by  the  Act  must  be 

in  a  single  word,  but  in  some  words  in  the  shape  of  a 
une  or  part  of  a  volume,  which  is  communicated  to  the 
lie,  by  which  the  public  are  benefited,  and   in  return 

which  a  certain  protection  is  given   to  the  author  of 

work."  A  doubt  had  previously  been  expressed  by 
od,  V.C.,  in  The  Correspondent  Newspaper  Company  v. 
inders  (b)  whether  the  title  of  a  periodical  formed  part  of 
copyright,  the  object  of  the  Act  as  to  that  class  of  pubH- 
ons  being  to  regulate  the  rights  as  between  the  contri- 
ors  and  the  proprietors. 

Tor  will  any  amount  of  expenditure  incurred  upon  a  work 
yet  given  to  the  world,  or  any  outlay  in  advertisements 
the  title  of  the  work,  give  a  right  to  an  injunction 
raining  another  person  from  using  the  same  title,  (e) 
hat  expenditure  upon  a  work  not  given  to  the  world," 
3  Turner,  L.J.,  (<7)  "  can  create,  as  against  the  world,  an 
lusive  right  to  carry  on  a  work  of  this  nature  seems  to 
a  proposition  quite  incapable  of  being  maintained.  It 
er,  so  far  as  I  am  aware,  has  been  thought  that  any  such 
ity  exists.  Then,  if  the  expenditure  alone  will  not  confer 
1  a  right,  will  the  advertisements  do  so  ?  ...  .  He,  the 
ntiff,  does  not  by  his  advertisements,  come  under  any 

)  See  Jollie  v.  Jaques  (1  Blatch.  627). 

)  11  Jur.  N.  S.  541  ;  12  L.  T.  N.  S.  540 ;  13  W.  R.  804. 

)  Maxwell  v.  Hogg  (L.  Rep.  2  Ch.  App.  307  ;    16  L.  T.  N.  S.  131; 

u  J.  433,  Ch.).    '  (</)  lb. 
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bligattnn  to  the  public  to  publish  the  work,  and  therefore       pakt  t 
»e  effect  of  hold  advertisements  to  give  hiin  a  title  ourTwTviiL 

would  be  that |  without  having  given  any  undertaking  or 
done  anything  in  favour  of  the  public,  he  would  be  acquiring 
a  right  agai-  y  member  of  the  public  to  prevent  their 

doing  that  which  he  himself  is  under  no  obligation   to   do, 

•ad    may   never   do There   is   a  great   distinction 

between  the  case  of  advertisement  followed  by  publication 
and  a  oaae  resting  upon  advertisement  only.  In  the  cast'  of 
advertisement  followed  by  publication  the  party  publishing 
has  given  something  to  the  world,  ami  there  is  some  conside- 
lation  f  fi Id's  giving  him  a  right;  but  in  the  case  of 

mere  advertisement  he  has  neither  given,  nor  come  under 
any  obligation  to  give,  anything  to  the  world,  so  that  there 
U  a  total  want  of  C  ration   for   the    right    which    ho 


But  though  two  periodicals  (as  well  as  two  books)  may 
have  a  Htmilar  title,  the  form,  title,  and  mode  of  publication 
of  om*  periodical  cannot  be  imitated  by  another  in  such  a 
r  as  would  necessarily  mislead  the  public  and  induce 
to  p  the  latter  work  as  continuing  parts  of  the 

one.     Uogg  v.  Kuhy  (a)  was  such  a  case.     There  the 
had    published    the     \\  ,    which 

>  defendant  had  agreed  to  sell   upon  commission. 
numbers  had  been  published,  the  agreement  between 
and    defendant    was    put    an    end    to.     The 
number  was  advertised   by  the    plaintiff  to  appear   on   the 
$l«t  December,  and  was  published  on  that  day.     On  (hi 
muary  a  pul  i  was  put  forth  bj  the  defendant 

lador  a  similar  title,   described   ;»- 

The   defendant's    publication    contained    an    index    10    thu 
of    tin 
an  article  n  d   in   number  i\\  uing 

word  at  I  mi  page*    Tl 

Pth*  vas  generally  similar,  and   the  d* 

the  cover  the  aaun  ,  >etly  similar  in  the 

Lord  tlldon  was  of  opinion  that  th»*  defend 

wu  original  work,  but 
*  ac  ){  the  plaintiff,  and  intend 

>  represent  it  aa  such.     11  ihip  accordingly 

injunction    restraining    the   defendant 
bog  rk,  but  grated  tfia 

i*  to 

upon  nothing  bnt  the  publii  aided  ou1 

aa  the  continue  1>.    plaintUTd  work.    "1  am 

(a)  8  Vi».  lib. 
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Conduct 

mtmtmmta 


Pjuct  l       anxious/'  said  Lord  Eldon,  "  that  nothing  m  the  injunction 
Cn^i™  via  shall  imply  that  reviews,  magazines,  and  other  works  of  this 
—         species  may  not  be  multiplied/' 

The  injunction  granted  in  the  case  before  Lord  Eldon 
was  extended  to  all  communications  from  correspondents  to 
the  defendant  in  his  capacity  as  publisher  of  the  plaintiffs 
work. 

lv.cn  where  the  statutory  requisites  as  to  registration 
have  been  duly  observed,  the  conduct  of  the  proprietor  of  a 
jm  nodical  may  be  of  such  a  nature  as  to  disentitle  him  to 
aid  from  a  court  of  equity  by  means  of  interlocutory  injunc- 
tion ;  ejjrf  if  he  lie  by  and  knowingly  allow  another  p< 
to  incur  expense  in  bringing  out  a  work,  which  is  an 
infringement  of  his  strict  legal  right.  Thus  in  The  Cor* 
respondent  Neimp  .  Saunders  (a)  a  company 

was  formed  in  June,  1864,  to  establish  and  carry  on  a  weekly 
paper  called  The  Correspondent,  but  the  paper  was  not 
brought  out  until  after  the  appearance  of  advertiseme 
the  intended  publication  by  the  defendants  of  a  paper  bearing 
the  same  title,  which  advertisements  appeared  in  the  month 
of  April,  1805,  The  title  had  been  registered  by  the  company 
iu  April,  1864,  but  ineffectually,  as  the  protection  afforded 
by  the  Copyright  Act  is  not  prospective-  The  defendants 
registered  the  same  title  on  the  3rd  of  March,  18t>5,  in 
ignorance  of  the  intended  publication  by  the  company,  and 
incurred  considerable  expense  in  advertisements, 
becoming  known  to  the  company,  they  brought  out  the  fir 
number  of  T  spondeiti,  on  the  ord  of  May,  1865,  anc 

on  the  same  day  registered  the  title  at  Stationers'  Hall, 
that  day  also,  they  wrote  to  the  defendants  for  the  first  time, 
tilling  them  that  they  would  insist  on  their  copyright  in  th 
name  Correspondent.    On  Saturday,  the  6  th  of  May,  1865,  the 
defendants  published  the  first  number  of  their  paper,  nude 
the  title  of  The  Ptd  i  /,  whereupon  the  oofi 

pany  applied  for  an  injunction  to  restrain  the  publication 
this  paper,  or  of  any  paper  of  which  the  word  Corresponds 
shmtkl  form  a  part.     Wood,  V.C.,  after  expressing  a  dc 
whether  the  title  is  part  of  the  copyright,  said,  M  It 
doubt  true  that  a  title  may  be  acquired,  as  in  a  trade 
but  it  seems  that  tbe  defendants,  prior  to  May,  1865, 
lemplated   taking  this  title  for  their  paper.     Then 
quest  ion  is  this ;  there  being  two  persons  equally  hone 
and  one  of  them  having  given   notice  that   he  is  about 
produce  an  article  with  a  certain  name,  and  the  other  con- 
plating  the   same  thing,   whether  or  not  the   first,   by 
(a)  VI  L.  T<  N.  S.  540 |  11  Jur.  X.  &  M€  ;  13  W.  R.  804. 
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Pa*t  l  The  separate  publication  of  an  article  contributed  to  the 

CnArrn  vm.  "  Encyclopaedia  Metropolitana"  was  restrained  by  injunction 

—         in  the  case  of  the  Bishop  of  Hereford  v.  Grriffin.(a) 
Meaning  of  What  is  a  "  separate  publication  "  within  the  meaning  of 

^£pl!n55y.-     this  section  was  considered   in   Smith  v.  Johnson,  (b)     In 
that  case  the  plaintiff  had  composed  certain  tales  for  the 
London  Journal   which  were   published  in  that  periodical 
in  the  year  1849.     In  the  year  1863  the  proprietors  pro- 
ceeded to  republish  these  tales  in  what  they  called  a  sup- 
plementary   number    of   the    London    Journal    published 
weekly,  which  might  be  had  with  or  without  the  current 
number.     The  plaintiff  had  not  given  his  consent  to  this 
republication,  and  filed  a  Bill  praying  for  an  injunction  to 
restrain    the    proprietors    of    the    London    Journal     from 
continuing  the  republication.     It  was  contended  on  behalf 
of  the  proprietors  that  the  act  complained  of  was  not  a 
violation  of  the  statute,  because  the  author  had  no  copyright 
and  could  not  publish  the  stories  himself;  his  only  right 
was  to  prohibit  any  publication  in  a  separate  or  single  form 
of  his  contributions,  i.e.,  a  publication  out  of  and  uncon- 
nected with  the  work  in  which  they  first  appeared;    the 
defendants  were  not  attempting  to  do  that ;  the  republication 
was  a  republication  of  their  own  periodical,  with  a  simple 
difference  in  the  order,  and   this  case  was  therefore  dis- 
tinguishable from  the  cases  of  the  Bishop  of  Hereford  v. 
Oriffin,  and  Mayhew  v.  Maxwell.     Sir  John   Stuart,  V.C., 
was,   however,    of  opinion   that    the    republication   was  a 
"  publication  separately,"  within  the  meaning  of  sect.  18 
of  5  &  6  Vict.  c.  45,  and  granted  the  injunction  prayed  for. 
The  Vice-Chancellor  said — "Keeping  in  view  the  principle  of 
construction  that  the  Act  of  Parliament  was  intended  to 
give  a  licence  only  to  the  proprietors  of  periodical  works 
purchasing   and   paying   for  a  literary  composition   to   be 
published  as  a  part  or  portion  of  a  periodical  work — the 
construction  of  the  words  in  the  proviso  which  prohibits 
them  from  publishing  these  parts  or  portions  which  €  alone ' 
are   the    property   of   the   author — from   publishing   these 
portions   '  separately  and   singly '   seems  reasonably  plain. 
€  Publishing  separately '  must  mean   publishing  separately 
from  something.     What  is  that  '  publishing '  which  the  Act 
of  Parliament  says  shall  not  be  separately  made  ?     It  must 
be  the  publishing  of  the  part  or  portion  separately  from  that 
which  has  been  before  published.     That  is  the  view  which 

has  been   previously  taken The  Act  of  Parliament 

says  the  publishers  shall  not  publish  these  portions  separately 
(a)  16  Sim.  190.     (b)  4  Giff.  632 ;  9  L.  T.  N.  S.  437 ;  33  L.  J.  137,  Ch. 
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Effect  of  words 

construction  ird|mid,orr 


COl 

i  those  parts  for  the  publication  of  which  they  have 
lined  a  licence  already.  What  they  [the  proprietors  of 
London    J  have  done  is  to  print   the   portions, 

ady  published,  of  those  antecedent  parts,  in  what  is 
rd  a  >  ntary  number,  and  which  uiay  be  purchased 

%  or  Witlioul  the  number  in  which  the  'portions'  were 
finally  published.  That  is  a  separate  publication,  separate 
o  the  '  part  *  in  which  it  was  originally  published.  To 
D  tut  tubers  which  may  be  had  with  or  without  the 
current  number  of  the  work  is  an  act  not  permitted  hj 
legislature/' 

%&  words  "  and  paid  for  by  snch  proprietor,  projector," 
.,  in  !M*ct.    18  ha  ived    a  very  strict 

n  the  Courts  of  Equity,  those  courts  baring  refused 
recognise  the  proprietor1!  copyright  iu  contributions 
mm  it  i*  not  clearly  shown  that  he  has  pan d  the  con- 
Thus,  where  the  publishers  of  the 
izetU  employed  and  paid  an  editor,  who 
persons  to  write  articles  for  the  Gazette  (whether 
them  or  not  did  not  sufficiently  appear),  the  \ 

England,  Sir  L.  Shad  well,  was  of  opinion  that 
had   not  made  out   that  sort  of  derivative 
tit  which,  under  the  Act  of  Parliament,  would  enable 
rent  the  publication  by  others  of  articles  appearing 
4a.  (a)    n  The  meaning  of  the  Act  of  Parliatj; 
1  understand  the  language  of  it,  is  this,  that  if 
'  of  a  periodical  work  employs  a  person  to  write 
him,  and  pays  him  f  upon  th 

i  oupy right  shall  be  the  pro]  — {.*.,  the  proprii 

rk — the  proprietor  shall  have  the  copyright 
lieal    work,   containing   all    the    articles,  with 

liieh  nothing  turns  as 

icase  is  ...  If  I  find  the  fad  to  be 

face  of  th»*  affidavit  that  A.  B.  and  0   him  *  imposed 

ff  reason  of  some  dealing  between  them  ami 

who  alone  ha**  been  paid  by  Ifewrt.  Long] 

d  ineerted   b 
f  ttiU'ttr  which  is  published  by  the  plaintiff,  it  appears 
"that  be  the  *t  iT< 

Messrs.  Longman  lm  tumselves 

under  the  terms 

1  the  periodical  m  u  |iay 

Km  of  <des  inserted  in  the  periodical 

that  the  copyright  shall  belong  to  them  as 


Part  L 
Gwuti*  VI IK 


(a)  Srotrm  r.  Coott  (11  Jar.  77). 


LAW  Of  COPYKIOHT. 

*be  same  doctrine  was  laid  down  by  Lord  Cranworth,  V.C^ 
Richardson  v.  Gilbert. (a)  He  held  that  actual  payment 
an  article  originally  published  in  the  Dublin  Review  was 
Le  by  the  Act  a  necessary  condition  to  the  vesting  of  ths 
yright  of  that  article  in  the  proprietors  of  the  Review* 
Ms  case,  however,  his  lordship  was  of  opinion,  from  the 
rments  in  the  Bill,  that  the  title  of  the  proprietors  was 
le  sufficiently  clear  to  entitle  them  to  an  injunction 
raining  the  defendant  from  publishing  the  article, 
'he  words  of  the  18th  section,  "on  the  terms  that  the 
yright  therein  should  belong  to  the  proprietors,"  do  not 
aire  that  an  express  contract  to  that  effect  should  be 
sred  into  between  the  proprietor  of  a  periodical  publication 

the  contributors  to  it.  There  may  be  an  implied  con* 
on,  understanding,  or  arrangement  that  the  copyright  in 
tributions  should  vest  in  the  proprietor  of  the  periodical 
rhich  they  are  furnished,  and  the  terms  of  the  arrange* 
it  may  be  inferred  from  the  general  nature  and  character 
ihe  employment.  Thus,  the  publisher  of  a  series  of  law 
Drts,  furnished  by  barristers  without  any  express  stipul*- 
l  that  the  copyright  should  belong  to  the  publisher) 
aesses  the  copyright  in  those  reports,  and  is  entitled  to 
;rain  their  publication  by  any  other  person,  (b)  "1 
Lk,"  said  Maule,  J.,  "  that  where  a  man  employs  another 
mte  an  article,  or  to  do  anything  else  for  him,  unless 
re  is  something  in  the  surrounding  circumstances,  or  in 

course  of  dealing  between  the  parties,  to  require  a 
erent  construction,  in  the  absence  of  a  special  agreement 
she  contrary,  it  is  to  be  understood  that  the  writing  or 
Br  thing  is  produced  upon  the  terms  that  the  copyright 
rein  shall  belong  to  the  employer — subject,  of  course,  to 
limitation  pointed  out  in  the  18th  section  of  the  Act."(e) 


CHAPTER  IX. 

ENGRAVINGS  OR  PRINTS. 

s  first  Act  passed  to  secure  a  property  in  prints  or 
^ravings  to  the  inventors  and  engravers  was  the  8  Geo.  2, 
.3.  In  the  preamble  it  states  that  "whereas  divers 
Bons  have  by  their  own  genius,  industry,  pains,  and 
ense,  invented  and  engraved,  or  worked  in  mezzotinto* 

(a)  1  Sim.  N.  S.  336. 

(b)  Sweet  v.  Beuniwj  (16  C.  B.  459,  481,  489).        ( b)  lb.  484, 


fill 


osettFD,  sets  of  historical  and  other  prints 

wzt  reaped  the  sole  benefit  of  their  Labours,  p 

have  of  Isle,  without  the  emui 

rs,  and   proprietors  of  such  pi 

taken  the  liberty  of  copying,  engraving, 

;  or  causing-  to  be  coptea,  engmvra,  and  ] 

>(•)  copies  of  such  works,  designs  and  prints,  V 

prejudice  and  detriment  of  the  inventors,  i 

I  proprietors  thereof*"   TV 

enacted  (sect.  1)  thai 

>  every  person  who  shoi 

,  or  work  in  mezzotinto 

w&rfer  an4  invent  imi*  si 

aved*  Ac.,  any  historical 

the  sole  right  and  lib 

vine  for  the  term  of  fot 

r-eight(fc)]  "to  comm* 


bed, 

nt»  very 

signer*, 

iMiirsj  \bk 

-4th  June, 

«l  i  engrave, 

i-4jjjiro  i      mUj  ur  jYOfn    Aw 

'nose  to  bt»  designed  and 

rr  print  or  prints,  should 

oi   printing  and  reprinting 

n  years  [since  extended  to 

L-e  from  the  day  of  firat  pub- 

thereof,  which  shoum  be  truly  engraved  wi*h  the 

I  of  the  proprietor,  on  each  plate,  and  printed  on  every 

i  print  or  prints/'     The  section  then  inflicts  a  penalty 

iteellers  or  other  persona  guilty  of  piracy.  (V) 

h  2  exempts  from  the  penalties  any  person  or  persons 

should,  after  the  passing   of  the  Act,  purchase  any 

or  plates,  for  printing,  from  the  original  proprietors 

:>f, 

This  Act  vested  the  property  in  prints  only  in  those  who 
id  "  invent  and  design,  engrave,  &c.f"  or  who,  "  from 
i  own  works  and  inventions,"  should  cause  to  be  designed 
sad  engraved,  &c.r  such  prints.  No  provision  was  made 
for  the  protection  of  the  property  in  prints  which  were  not 
designed  by  the  person  who  engraved  them. 

This  defect  was,  however,  supplied  by  7  Geo*  8,  c.  88,  the 
first  section  of  which  enacted  that  the  benefit  and  protection 
of  the  preceding  Act  of  Geo.  2  should  be  extended  to  all 

(a)  The  meaning  of  the  expression  "  base  copy "  in  this  statute  is 
"anything  which  is  not  the  genuine  work  of  the  author:"  (Per 
Kelly,  C.B.,  delivering  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  Grates  v.  Ashford,  L.  Rep.  2  C.  P.  419 ;  16  L.  T.  N.  8.  98  ; 
86  L.  J.  139,  C.  P.)     In  that  case  it  had  been  suggested  in  argument 


to  of  pa 
'Aodpr 

udtot 


r  Geo.  a,  c. 


Meaning  o 
"b*ae  oopj 


put 

Wpoa  the  word  '  base '  would  be  cutting  down  the  meaning  of  the  legis- 
lature to  a  most  mischievous  extent,  and  working  great  injustice  to 
the  author." 

(5)  By  7  Geo.  3,  c.  38,  s.  7,  post,  p.  108. 

(e)  See  the  chapters  on  "  Piracy"  and  the  "  Remedies  for  Infringe- 
ment," jx»*. 
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every  person  who  should  "  engrave,  etch,  or  work 
zotinto  or  chiaro  oscuro,  or  cause  to  be  engraved,  etchc 
;orked,  any  print  taken  from  any  picture,  drawing,  mot 
vlpture,  either  ancient  or  modern  ....  in  like  manner 
ich  print  had  been  graved  or  drawn  from  the  origii 
m  of  such  graver,  etcher,  or  draftsman." 
his  Act  also  enlarged  the  term  of  enjoyment  of  the  rig 
l  fourteen  to  twenty-eight  years.     Sect.  7  enacts,  "  tfc 
iole  right  and  liberty  of  printing  and  reprinting,  intend 
e  secured  and  protected  by  the  said  former  Act  [8  Geo. 
$]  and  this  Act,  shall  be  extended,  continued,  and 
ed  in  the  respective  proprietors,  for  the  space  of  tweni 
t  years,  to  commence  from  the  day  of  the  first  publish]] 
ny  of  the  works  respectively  hereinbefore  and  in  t 
former  Act  mentioned." 

he  last  Act  on  the  subject,  17  Geo.  3,  c.  57,  was  passe 
he  title  indicates,  "for  more  effectually  securing  t 
>erty  of  prints  to  inventors  and  engravers  by  enablii 
a  to  sue  for  and  recover  penalties  in  certain  cases." 
ies  the  two  former  Acts  and  proceeds :  "Whereas  £ 
Acts  have  not  effectually  answered  the  purposes  for  whi 
r  were  intended,  and  it  is  necessary  for  the  encourag 
t  of  artists,  and  for  securing  to  them  the  property  of  ai 
leir  works,  and  for  the  advancement  and  improveme 
he  aforesaid  arts,  that  such  further  provisions  should 
e  as  are  hereinafter  mentioned  and  contained."  It  th 
s  to  the  proprietor  of  prints  an  action  on  the  case  agaix 
offender  by  piracy,  in  which  damages  and  double  co* 
be  obtained,  (a) 

he  provisions  of  17  Geo.  3,  c.  57,  were  extended 
■tnd  by  6  &  7  Will.  4,  c.  59 ;  sect.  2  of  which  refers 
ravings  or  prints  "of  any  description  whatever  pu 
h1  in  any  part  of  Great  Britain  or  Ireland."     The  acti 
he  case  may  be  brought  against  the  person  offendi 
any  court  of  law  in  Great  Britain  or  Ireland/' 
oubts  having  been  entertained  whether  the  provisions 
preceding  statutes   extended  to  lithographs  and  otb 
ressions    taken   by  mechanical   processes,    sect.    14 
&  16  Vict.  c.  12,  declares  "  that  the  provisions  of  t 

Acts  are  intended  to  include  prints  taken  by  litih 
shy  or  any  other  process  by  which  prints  or  impressio 
Irawings  or  designs  are  capable  of  being  multiplied  i 
nitely,  and  the  said  Acts  shall  be  construed  accordinglj 
he  protection  given  by  the  statutes  has  been  applied 
case  of  prints  not  published  alone,  but  appearing  alo 

(a)  See  the  chapter  on  "  Remedies  for  Infringement,"  post. 
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rtter-prasa  which    they   illustrate.^)     Lord    Ellen-       * 
br  however,  waa  of  opinion  that  if  ad  artist  should,    ^ 
from  reading  the  letter-pre***  of  another**  work,  sketch 
similar  to  illustration!)  appearing  in  that  work,  this 
ol  be  a  piracy  of  suck  illustrations,^) 
,  charts,  and  plans  aro  now  brought  expressly  within  »m 
©ction  of  the  statute***.  (r) 

v  the  subject  from  which  an  engraving  is  taken  is  Wh*«  «t>i« 
i  and  open  to  all,  the  first  engraver  of  a  print  of  it  is  taw4-*~** 
tied  to  restrain  any  hoc  else  from  making  an  cngrav- 
the  same  subject,  provided  it  he  made  from  lb** 
subject  and  is  not  a  copy  of  the  first  engraving  ; 
i*  entitled  to  prevent  another  from  copying  his  own 
og.  Thus  before  tin-  Act  2o  &  2t>  Vui  0.  68,  gave 
ight  in  pain  tings  3  drawings*,  nod  photographs,  the 
r  of  a  print  of  any  sncb  painting,  drawing,  or 
apht  though  ho  could  not  claim  a  monopoly  of  the 
1*  jdeturr*f  Ac.,  from  which  tin*  engraving  was  made, 
ttled  to  say  to  any  other  person  wishing  to  copy  the 
"Take  the  trouble  of  going  to  the  picture  yourself, 
not  avail  yourself  of  my  labour,  who  have  been  to 
ure,  and  have  executed  the  engraving."  (d) 
yatt  v.  Barnard,(e)  Lord  Eldon  said,  with  reference 
locations  of  patents,  that  a  person  who  chose  to  go  to 
e,  copy  a  specification  and  publish  it,  could  not  by 
j  acquire  a  right  to  restrain  another  from  copying  it. 
;  clear  from  the  meagre  report  whether  Lord  Eldon 
1  merely  to  assert  the  right  of  every  one  to  copy  the 
specification,  or  to  deny  altogether  the  existence  of 
it  in  productions  copied  from  specifications.  The 
s,  judging  from  their  marginal  note,  seem  to  have 
xxl  him  in  the  latter  sense,  but  the  former  was  most 
y  what  he  intended. 

ly  rate,  if  an  engraving  is  made  from  a  drawing 
om  the  specification  of  a  patent,  the  engraver  has  a 
>  prevent  any  other  person  from  pirating  his  en- 
"  The  engraver/'  said  Best,  C. J.,  in  Newton  v. 
f)  "although  a  copyist,  produces  the  resemblance  by 
rery  different  from  those  employed  by  the  painter  or 
an  from  whom  he  copies — means  which  require  great 
and  talent.  The  engraver  produces  his  effects  by 
worth  v.  Wilkes  (1  Camp.  N.  P.  94)  ;  Wilhins  v.  Aikin  (17  Ves. 

5  Roworth  v.  Wilkes  (1  Camp.  99). 

9  7  Geo.  3,  c.  88,  8.  1,  and  17  Geo.  3,  c.  57. 

e  per  Best,  C.J.,  in  Newton  v.  Come  (4  Bing.  246). 

fes.  &  B.  78.  (/)  4  Bing.  246. 
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Part  l       the  management  of  light  and  shade,  or  as  the  term  of  his  art 
aito  ix.    expresses  it,  the  chiaro  oitcuro.     The  due  degrees  of  light 
and  shade  are  produced  by  different  lines  and  dots :  he  who 
is  the  engraver  must  decide  on  the  choice  of  the  different 
lines  or  dots  for  himself,  and  on  his  choice  depei  >uo- 

cess  of  his  print.  If  he  copies  from  another  engraving,  he 
may  see  how  the  person  who  engraved  that  has  produced 
the  desired  effect,  and  so  without  skill  or  attention,  become 

a  successful  rival Without  the  introduction  of  express 

words,  I  should  have  thought,  therefore,  that  a  case  of  tins 
kind  fell  within  the  spirit  of  the  Act.  But  the  7  Geo.  8, 
c,  88,  extends  the  protection  uf  the  first  statute  to  any 
print  of  any  *  map,  chart,  or  j'l'1"* nr  nii>J  "»<  or  prints 

MJfcftlfgih  '  The  same  words  are  used  in  17  Geo.  3,  c.  57, 
and  nothing  is  said  as  to  the  place  in  which  the  original  m 
to  be  found."  In  this  case  the  engraving  had  been  executed 
from  a  drawing  made  by  an  apprentice  of  the  engraver's, 
from  a  patent  specification. 

The  words  in  sect.  1  of  8  Geo.  2,  c.  IS,  requiring  the 
j!^^  proprietor's  name  to  be  affixed  to  each  print,  have  given. 
rise  to  considerable  discussion,  and  to  some  diversity  of 
opinion j  amongst  the  judges.  That  Act  confers  a  copy 
right,  and  inflicts  a  penalty  for  the  infringement  of  it,  in 
historical  and  other  prints — to  commence  from  the  day 
the  first  publishing  thereof — which  shall  be  truly  engraved 
with  the  name  of  the  proprietor  on  each  plate,  and  printed 
on  every  such  print  or  prints/1  This  would  seem  to  confer 
a  copyright  property  only  in  prints  so  marked  with  the 
proprietor's  name,  and  since  the  decision  of  I>  n  v, 

Beckett  [in  the  year  1774]  put  an  end  to  the  notion  of  a 
copyright  at  common  law,  independent  of  statutory  enact- 
ment, it  should  seem  that  no  property  can  now  exist  in 
published  engravings  other  tluin  what  springs  from  a  strict 
compliance  with  the  requisites  of  the  statute. 

A  different  opinion,  indeed,  appears  to  have  been  enter- 
tained by  Lord  Hardwicke  in  the  case  of  Blackwett  v. 
Harper. (a)  That  eminent  judge  expressed  an  opinion,  but 
somewhat  doubtfully,  that  the  words  of  the  Act  requir 
the  insertion  of  the  date  of  publication  on  prints  w 
directory  only,  and  not  descriptive ;  and,  therefore,  that  the 
day  was  necessary  to  be  inserted  on  prints  only  where  tto 
penalty  of  the  Act  was  intended  to  be  taken  advantage  of. 
The  injunction  prayed  for  by  the*  plaintiff  in  that  case  was 
granted,  though  the  date  of  publication  did  not  appear  on 
the  engravings.  And  Lord  Ellen  borough,  in 
(a)  2  Atk.  95  ;  Bara.  Chanc.  Rep.  gift 
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tt(«)  was  of  npitiion  that  a  plaintiff  could  recover  for 
of  his  prints,  though  his  nanio  wag  not  engraved 
jh  them  ;  that  the  interest  being  vested,  the  common 
gave  the  remedy.  His  lordship,  however,  tr  >rved  the 
t  for  the  consideration  of  the  mil  court,  but  it  was  not 
jht  before  them. 
Lord  Alvanley  was  of  a  contrary  opinion  in  Harrison  v. 
Bogg,\p)  He  considered  it  "  essential  to  the  plaintiff's 
tight  to  insert  the  date,  &c,  many  good  reasons  requiring 
that  the  date  should  be  upon  the  plate."  9 

The  reason  for  requiring  the  name  and  the  date  to  appear 
on  the  print  is,  according  to  Lord  Kenyon,  "that  they  might 
convey  some  useful  intelligence  to  the  public.  The  date  is 
of  importance,  that  the  public  may  know  the  period  of  the 
monopoly.  The  name  of  the  proprietor  should  appear,  in 
order  that  those  who  wish  to  copy  it  might  know  to  whom 
o  apply  for  consent*  It  seems,  therefore,  Mtesuiry  that  the 
date  should  remain,  but  that  the  name  of  tl  iroprietor 
ghoul d  be  altered  as  often  as  the  property  is  changed." (c) 

The  view  taken  by  Lord  Alvanley,  in  Harrison,  v.  Hogg, 
was  adopted  by  the  Court  of  Common  Pleas  in  Newton 
v.  Gowie9(d)  after  a  review  of  all  the  cases.  They  held 
that  in  order  to  maintain  an  action  for  pirating  prints, 
the  proprietor's  name  and  the  date  of  publication  must 
both  appear  on  the  original  print,  pursuant  to  3  Geo.  2, 
c.  13.  Speaking  of  the  statutes  7  Geo.  3,  c*  38,  and 
17  Geo.  3,  c.  57,  Best,  C.J.,  delivering  the  judgment  of 
the  court,  said*  ff  Neither  of  these  two  Acts  repeats  the  quali- 
fications of  name  and  date  [contained  in  8  Geo,  2,  c.  7], 
and  the  last  has,  after  enumerating  different  sorts  of  prints, 
the  words  'any  print  or  prints  whatsoever/  But  these 
Acts  are  in  pari  materia,  and  must  be  taken  together,  and 
it  was  not  necessary  to  repeat  in  the  last  the  qualifications 
contained  in  the  first.  The  right  of  action  given  in 
17  Geo.  3  is  for  the  piracy  of  plates,  the  monopoly  of 
which  is  secured  by  the  8  Geo.  2.  It  is  impossible  to 
suppose  the  legislature  intended  that  the  public  should  not 
have  the  protection  afforded  them  by  the  first  Act  against 
a  fraudulent  continuance  of  the  monopoly  beyond  the  term 
prescribed  by  that  Act."  This  case  was  followed  by  the 
Court  of  King's  Bench  in  Brooks  v.  Gock,(e)  Littledale,  J., 
remarking,  that  the  words  "  which  shall  be  truly  engraved 


(a)  1  Camp.  N.  P.  97. 

lb)  2  Ves.  327.    See  also  Bonner  v.  Field  (cited  6  T.  R.  44). 

(c)  Th&mp*on  v.  Symonds  (5  T.  R.  45). 

(J)  4  Bing.  234.  (e)  3  Ad.  &  £1.  138. 
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Pakt  L 

Chaiti  I  IX, 


>*  proprietor^ 
►hip. 


ut  if  vxt?v>-  Oj  u,  *j#|  passeu  ior 
privileges  of  the  artist,  gave 
ries  to  his  copyright,  with 


on  each  plate"  are  not  merely  directory,  but  make  si 
engraving  part  of  the  thing  to  be  protected.     And  in  reply 
to  an  argument  of  counsel  that  17  Geo.  3,  c.  57,  passed  for 
the  purpose  of  enlarging  the 
him  a  right  of  action  for  injuries 

any  such  restriction  or  condition  as  is  supposed  to  ai 
under  the  previous  statute  of  Geo.  2,  Lord  Denman,  CJ„, 
remarked  :  "The  statutes  are  evidently  connected  with  each 
other;"  and  Littlednle,  J  .  added  :  "the  Stilt.  1  7  Geo.  3, 
was  intended  only  to  gm  the  proprietors  of  plates  a  furtlu-r 
remedy.  Before  that  Act,  the  person  infringing  the  copy* 
right  was  liable  only  to  forfeit  his  plate  and  prints,  and  live 
shillings  for  each  print.  As  many  engravings  are  published 
at  a  great  expense,  this  was  an  insufficient  remedy  for  their 
being  pirated;  and,  therefore,  the  Act  of  17  Geo.  3,  «. . 
was  passed  enabling  the  proprietor  to  recover  damages  in 
an  action  on  the  case." (a) 

All  the  cases  agree  that  the  penalties  at  least  cannot  be 
recovered,  unless  the  conditions  laid  down  in  the  A 
Geo.  2  are  complied  with. 

The  statute  requires  that  the  "  name  of  the  propria 
shall  be  truly  engraved  on  each  plate,  as  well  as  "the  day  of 
the  first  publishing  thereof/1  The  name  of  the  publisher  is 
not  required,  but  only  that  of  the  proprietor.  The  Act  does 
not,  however,  say  that  he  shall  be  called  the  proprietor  on 
the  plate ;  he  may  even  be  described  on  the  plate  as  the 
publisher,  provided  he  be  in  fact  the  proprietor.  Thus, 
where  the  publication  line  contained  the  words — "  London : 
Published  by  Henry  Graves  &  Co.,  May  1,  1861,  Printsellers 
to  the  Queen,  6,  Pall  Mall,"  Henry  Graves  &  Co.  being  the 
actual  proprietors  of  the  engraving,  it  was  held  to  be  I 
sufficient  compliance  with  the  requisites  of  the  Act.  In  that 
case  (b)  Kelly,  C.B.,  delivering  the  judgment  of  the  ( 
of  Exchequer  Chamber,  said,  "  The  question  is,  whether  the 
Legislature,  when  they  required  the  name  of  the  proprietor 
tM  ;  i  [  tpear,  required  that  he  should  be  expressly  described  as 
being  the  proprietor,  They  certainly  have  not  said  so  in 
terms,  and  we  must  put  a  reasonable  construction  upon  the 
words  they  have  used.  Every  one  who  is  at  all  conversant 
with  these  things  looks  at  what  is  called  the  'publication  line* 
for  the  name  of  the  proprietor.  The  name  which  appears  on 
the  face  of  the  print  must  be  assumed  to  be  that  of  the  pro- 
prietor, and  it  cannot  alter  the  etfect  or  be  less  a  compliance 


(a)  Cf.  Colnayki  v.  Ward  (6  Jur.  970). 
lb)  Graves  v.  Axhtbnl  (L.  Rep.  2  C.  P. 
36  L.  J.  139,  C.  P.). 


421 ;  16  L.  T.  N.  &  98 
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^  Act  because  be  is  called  the  publisher.     I  think       Pa«  l 
statute  has   been  substantially  and   literally   complied    fttll,  IX> 

farther  objection  was  urged  in  the  case  last  referred  to 

he  words  M  B  a  and  Company  "  imported 

:iry  Graves  had  a  partner,  wh  ild  be 

-t  proprietor  of  the  engraving,  and  that,  as  his  name  was 

was  not    complied  with.      It  appeared, 

f  from  the  evhi  it   the  person   indicated 

words'' and   company"  was   a    person    to   win  mi    Mr. 

paid  a  fixed  sum  per  month  out  of  his  busim 
the  court  held  that  to  a  person  of  a  fixed 

n  periodically  did  person  ?»  partner  or 

fart  proprietor;  that  Henry  Graves,  therefore,  was  tin 
proprietor  of  the  engravings  in  question,  and  that  tfl  his 
same  appeared  thereon .  the  requirement  of  tin 
imn  sufficiently  complied  with. 

fin  Bias  for  >  If  v.  I!  Lord  Hard  wick  e  held  the  wi 

Pttsabeth   Blaokwellj  SCUlps if   et  delineavit  :\   -ntti- 

mni  disclosure  of  proprietorship. 
ho  case  just  only  one  name  appeared  mi 

print,  and  so  uo  nn  I  hit   0VSB  wh 

than  one  name  appears  on  tie    i  .    of 

is   the  name  of    the    proprietor,   the    requircmen: 

aute   is   sufficiently   complied   with.      Tim 

US    ran  ,    del.,    1st    Ma\,    I 

Glad*  'P'/'    the    Court    of   Common    Picas    held    it 

on    these    print* 
BoSt,    I  8    thai     the     plmutitf 

s  the    propriefeofj   nor    do    I    believe    thai    it    has    ever 
fcssn  stated  on  any  print   (ha(    was  ever  published    ' 
ihs  proprietor.     Nor  In  anj    one  of  the  eases  whieh  ha\e 
hoeo  decitU-d  in  (ai  ngravers  has  the  word  p^ 

mr  appeared  upon  the  print The  words  of  tin 

ire  -w*ii- 

|S  e  raon  who  is  to  be  applied 

print  ;  coupled   with  the  dais,  it 
shows  how   long  I  i   the  rnonop 

hk  accomplishes  the  two  objects  ofthe  Aet  *(e) 

neceasarv  Dgl  ««r  prints  andsc 

mi  ordi  i 
Bc^istration  is  not  required  even  m  the  seas  of  Hthogi    :      ■ 
of  a  map.  [J) 


i'AtL».H;  Bun.    210,  I 


I.    I 
f  v.  A.  i  it). 
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sngraved  and  struck  off  abroad,  but  published  here,  J 
ithin  the  protection  of  the  Copyright  Acts,  (a) 
e  law  relating  to  the  assignment  of  copyright  in 
e  the  chapter  on  the  "Transfer  of  Copyright," 
L  as  to  the  piracy  of  prints,  and  the  remedies  for 
e  the  chapters  on  "  Piracy,"  and  "  Remedies  for 
aent,"  post .  jj 


CHAPTER  X. 
RAMATIC  AND  MUSICAL  COMPOSITIONS. 


A 


>erty  in  a  dramatic  or  musical  composition  is  of 
ature.  It  embraces  the  copyright  in  the  compo- 
>lf,  considered  simply  as  a  literary  production,  and 
right  of  representing  the  drama  or  performing  the 
omposition  at  any  place  of  dramatic  entertainment 
ritish  dominions.  Of  the  two  rights  the  latter, 
the  more  valuable,  was  secured  to  authors  and 
s  at  a  later  period  than  the  former, 
bhe  passing  of  the  Copyright  Act  of  Anne,  the 
f  dramatic,  as  well  as  other  literary  productions,  have 
i  copyright  in  their  works ;  but  it  was  not  till  the 
■  3  &  4  Will.  4,  c.  15,  that  the  right  of  controlling 
?sentation  of  their  dramas  in  any  part  of  the 
Dminions  was  conferred  on  the  authors  of  dramatic 
ons.  Before  the  passing  of  that  Act  the  author 
b  prevent  anyone  that  liked  to  do  so  from  publicly 
lg  on  the  stage  any  drama  in  which  the  author 
.  the  copyright.  Ho  could  only  prevent  the  publi- 
his  work  by  multiplication  of  copies  of  it ;  and  it 
that  repeating  the  piece  from  memory  on  the  stage 
publication  of  it.  (b)  The  author's  composition 
o  be  altered  and  abridged  to  make  it  more  suitable  , 
rical  representation,  and  might  be  so  represented 
by  whoever  pleased,  (c) 

gislature  at  length  intervened  to  remedy  this  defect 
w.     3  &  4  Will.  4,  c.   15,  commonly  called  Sir  , 
jytton's  Act,  gave  to  the  author  or  his  assignee 
ragedy,  comedy,  play,  opera,  farce,  or  any  other 
piece  or  entertainment  composed,  and  not  printed 

v  Tomisend  (5  Sim.  395).  | 

nan  v.  Wathen  (5  T.  R.  245) ;  Mncklin  v.  Richardson  (Amb.    ? 
(c)  Murray  v.  ElliMon  (5  Bar.  and  Aid.  057). 


DRAMATIC   AND   JTCSICAL   CO?* 


ns 


C*Arrtm  X. 


ile  right  of  having  it   represented  in       p**t  t 
pari  of  the  British  dominions,  and  to  the  author  or  his 
jch   dramatic   production,   printed   an<l 
Sabrd  wil  rs  before  thi  ;  of  the  Act,  or 

printed  j     l  public  the  passing  of 

he  sole  liberty  of  representing  or  causing  to  be 
the  same  at   any   place  of  dramatic  entertain- 
in  the  British  dominions  daring  period  of 
that  copyright  thru  Rtbriated  m  hooka.     A  pro 
added  saving  the                                       whom  before  the 
Act   the  author  or  his  assignee  had   ^iven 
i  represent  his  piece,  (a) 
111   of  the  am  s««t* 

performing  pieces  con* 
I©  t! 
foregoing  pi  lod  to  musical  e«-m- 

&  <5  Vict    o,   l  - 
doral  s  right  to  restrain  or  authorise 

irmance  of  his  dramatic  or  musical  ooxnpoe 
t,20.  of  eottal  length  with 

ight  iii  b<  t  fche  anthor'a 

v  and  aeven  years  more  if  they  together  amount 

wo  years :  if  they  do  n  right  endnrefl  fat 

ami  i  rs  from  the  period  ptihlica- 

pnblic  r 
perform  a:  lea  or  mn 


rt*bi 


i  enact*  that  "the  sole  Kbc 

pfTtnittii  repreeented  or 

are l  the   nut! 

Nmgfat 

respect  of  the  |  of  sue}) 

latering  the  same,  shall  apply  to  the  liberty  of  ropre- 

g    any    oramatic    piece    or    mn^ 
■it  ion,    as   if    the    sal 

vv  and  except  ilmi  the  fl 
fbnaanoe    of  any    &\ 
w  musical  c 

'    public* 

'*  manner  «>f  r 

musical  cotnpoai 
nascr  fivr  the  pcrao 

(a)   S<r 
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sole  liberty  of  representing  or  performing,  or  causing  to 
represented  or  performed  the  same,  to  register  only  the 
e  thereof,  the  name  and  place  of  abode  of  the  author  or 
n  poser  thereof,  the  name  and  place  of  abode  of  the  pro- 
etor  thereof,  and  the  time  and  place  of  its  first  repre- 
ltation  or  performance."  j 

As  to  remedies  for  infringement  of  the  rights,  sect.  21 
acts  "  that   the  person  who  shall  at  any  time  have  the  j 
e  liberty  of  representing  such  dramatic  piece  or  musical 
nposition  shall  have  and  enjoy  the  remedies  given  and  ; 
jvided  in  the  said  Act  of  the  third  and  fourth  years  of 
3  reign  of  his  late  Majesty  King  William  the  Fourth,  " 
ssed   to   amend   the   laws   relating  to   dramatic  literary 
operty,  during  the  whole  of  his  interest  therein,  as  fully 
if  the  same  were  re-enacted  in  this  Act."    See  the  chapter 
"  Remedies  for  Infringement,"  post. 

The  right  of  representation  is  now  so  distinct  from  the  copy- 
jht  in  a  dramatic  or  musical  piece,  that  the  assignment  d 
p  latter  does  not  convey  the  former  without  an  expreal 
portion  on  the  register  of  an  intention  to  do  so. 
Sect.  22  enacts  "  that  no  assignment  of  the  copyright  of 
y  book  consisting  of  or  eoutaiuing  a  dramatic  piece  Of 
asical  composition  shall  be  holden  to  convey  to  the  assignee 
e  right  of  representing  or  performing  such  dramatic  piece 
musical  composition,  unless  an  entry  in  the  said  registry 
ok  shall  be  made  of  such  assignment,  wherein  shall  be 
pressed  the  intention  of  the  parties  that  such  right  should 
as  by  such  assignment." 

A  "  dramatic  piece  "  is  defined  by  sect.  2  "  to  mean  and 
elude  every  tragedy,  comedy,  play,  opera,  farce,  or  other 
enic,  musical,  or  dramatic  entertainment." 
From  the  preceding  statutory  definition  of  "  dramatic 
ece,"  it  will  be  seen  that  musical  compositions  are  enl- 
aced under  that  head,  and  that  the  statutory  provisions 
lating  to  the  performance  of  ordinary  plays  apply  also  to 
usical  entertainments.  Sect.  20,  indeed,  after  reciting 
at  it  is  expedient  to  extend  to  musical  compositions  the 
mefits  of  the  Act  3  &  4  Will.  4,  c.  15,  enacts  that  the 
•ovisions  of  the  said  Act,  as  well  as  of  the  Act  of  5  &  6 
ict.  c.  45,  shall  apply  to  musical  compositions,  and  then 
•oceeds  to  confer  on  the  authors  the  sole  right  of  represent* 
g  or  performing  them  in  the  terms  already  cited,  p.  1 15. 
Long  before  this  enactment  it  had  been  held  that  written 
usic  was  within  the  Copyright  Act  of  Anne ;  (a)  but  up  tc 
ie  time  of  the  passing  of  5  &  6  Vict.  c.  45,  the  author  wai 
(a)  Bach  v.  Longman  (Cowp.  628). 
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to  restrain  the  BfiftOthoriaod  public  performance  of       Paw  i- 
iona  by  oth€*rs.      Lord    M*uirttit*l<t,    in    the    very     OmAra 
•whieh  decided  that  music  was  within  the  Act  of  Ainu*, 
1 A  person  may  use  the  copy  by  playing  it ;  hut  ho 
r  right  to  rob  the  author  of  the  profit   by  multiplying 
raud  disposing  of  them  to  hia  own  use/'     The  author 
'  placed  on  a  level,  in  this  respect,  with  the  author  of 
be  pieces  commonly  so  called. 

introduction    to   a   pantomime,    which    is    the   only 

b  part  of  such  an  entertainment,  is  a  dramatic  piece 

Che  protection  of  this  Act.(«»)    It  in  not  correct  to  say 

inch   an    introduction  is   not  an   entire   and'  complete 

a  person  is  employed  by  another  to  write  for  Aotborehip  or 
paid  to  him  a  musical  composition,  to  be  used  a*  HobI"  ™"~ 
of  the  representation  of  a  dramatic  piece,  and  a*  a to  *  &**• 
tre  accessory  to  such  dramatic  piece,  the  composer  of  the 
psical  accessory  has  no  copyright  therein.  The  property 
music  so  composed  becomes  Tested  in  the  employer,  and 
!  does  not  require  the  consent  of  the  composer  in  order  to 
present  it.  This  was  decided  by  the  Court  of  Common 
leas  in  the  case  of  HatUm  v.  Kemir[c)  where  the  plaintiff 
hd  been  employed  by  the  defendant  to  compose  certain 
aide  to  be  performed  during  and  as  part  of  the  representa- 
m  of  three  of  8hakespeareJs  plays.  The  musical  composi- 
>n  was  held  to  have  become  the  property  of  Mr  Kean,  and 
ie  plaintiff  was  held  never  to  have  been,  within  the  hm- 
lage  of  the  statute,  the  owner  or  proprietor  thereof.  This 
«e  was  followed  and  approved  in  Wallerstein  v.  Herbert,  (d) 
here  the  composer  of  the  musical  accessories  was  employed 
»  find  an  orchestral  band,  to  procure  and  pay  all  the  musical 
jrformers,  and  furnish  all  the  musical  instruments,  to  pro- 
de,  lead,  and  perform  overtures  and  entr'acte  music,  and  the 
lusic  incidental  to  the  dramatic  performances.  In  perfor- 
ance  of  his  duties  under  this  engagement  he  composed 

(a)  Lee  v.  Simpson  (3  C.  B.  871). 

(b)  3  C.  B.  881,  882.  As  to  what  ia  a  dramatic  entertainment  within 
&  7  Vict.  c.  68,  see  Day  v.  Simpson  (18  C.  B.  N.  S.  680). 

(c)  7  C.  B.  N.  S.  268;  29  L.  J.  20,  C.  P. ;  1  L.  T.  N.  S.  10. 
(<i)  16  L.  T.  N.  S.  453;    15  W.  It.  838.      See  Keent   v.    Wheallu, 

)  Amer.  Law  Reg.  47),  where  A.,  in  the  general  theatrical  employment 
I  B.,  was  engaged  in  the  office  of  assisting  in  the  adaptation  of  a  play 
>r  representation,  and  B.  was  held  to  be  the  proprietor  of  the  additions 
>  made,  as  products  of  his  intellectual  exertions  in  a  particular  service 
l  his  employment ;  on  the  principle  that  where  an  inventor  in  the  course 
I  his  experimental  essays  employs  an  assistant,  who  suggests  and 
iapts  a  subordinate  improvement,  it  is  in  law  an  incident  or  part  of 
ie  employers  main  invention. 
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ausic  for  a  drama  called  "  Lady  Audley's  Secret/'  anil 
i  held  that  ho  had  no  copyright  in  such  music. 
pianoforte  score  of  an  opera  is  an  independent  musical 
osition  separate  and  distinct  from  the  opera  itself; 
where  such  pianoforte  score  has  been  arranged  bjr 
rson  other  than  the  composer  of  the  opera,  it  ifl 
rect  to  register  the  score  as  the  composition  of  the 
ioser  of  the  opera. (a)  "It  seems  impossible,"  sayi 
burn,  C.J.,  "  to  believe  that  any  musician,  however 
,  his  talent,  whether  as  a  composer  or  as  an  executant* 
the  more  circumstance  of  having  the  opera  in  ita 
cty  before  him,  that  is  to  say,  with  all  the  score  for  all 
tistruments,  which  neither  eye  nor  mind  could  take  m 
e  sanie  time,  could  be  able  to  play  the  accompaniment 
)  singing  tho  music  of  the  opera  at  the  piano.  It 
ires  time,  reflection,  skill  and  mind  so  to  condense  the 
i  scoro  as  to  compose  the  pianoforte  accompaniment 
mot  therefore  bring  myself  to  think  that  the  pianoforte 
lgement  of  the  music  of  an  opera,  which  originally 
isted  of  vocal  music  and  instrumentation  to  be  executed 
cine  half  hundrod  instruments  can  be  said  to  be  any- 
*  else  than  a  specific,  separate,  and  distinct  work  from 
>pora  itself."  (fr) 

nether  a  pianoforte  arrangement  of  the  score  of  an 
a  executed  without  the  consent  of  the  composer  of  the 
\  would  be  an  infringement  of  his  copyright  therein, 
not  been  expressly  decided.  In  Wood  v.  Boosey,(c) 
:burn,  C.J.,  carefully  guarded  himself  against  being 
rstood  to  decido  that  it  would  not,  and  Blackburn,  J.> 
ot  opinion  that  it  would.  Kelly,  C.U.,  on  appeal(tT)  says, 
doubt  it  is  a  piracy  of  the  opera,  and  tho  composer  may 
tain  an  action  against  the  adapter  or  the  publisher  of 
adaptation;"  but  it  was  not  uecessary  to  decide  the 
:  in  that  case. 

\  to  the  assignment  of  the  rights  treated  of  in  this 
ter,  the  infringement  thereof,  and  the  remedies  foi 
lgement,  see  the  eluipters  on  *' Transfer/'  "Piracy/ 
u  Remedies  for  Jnfringonlcnt■/,  ^ost. 

Ho.*/  v.  Hoosaj  (L.  Hep.  2  Q.  B.  340;   7  B.  &  S.  809  :  15  L.  1 

530;  M\  l,.  J.  iu:>,  Q.  B. :  alfirmed  on  appeal,  L.  Hep.  3  Q.l? 
9  B.  &  S.  175 ;  37  L.  J.  84,  Q.  B. ;   18  L.  T.  X.  S.  105.) 

L.  Hep.  2  Q.  B.  350 ;  15  L.  T.  N.  S.  530 ;  30  L.  J.  103,  Q.B. 
.  H.  309. 

L.  Hep.  2  Q.  B.  350,  354.     See  the  remarks  of   Lord  Abingei 

in  D\Umaine  v.  Boosetj  (1  Y.  &  C.  288). 

18  L.  T.  N.  S  1U8;  L.  Hep.  3  Q.  B.  223  ;  37  L.  J.  84,  Q.  B 
.  H.  485. 
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paintings,  drawings,  and  riicmxHCAi'iis. 

copyright    in   painting's,    drawings,   and    photographs 

fniru,    and  is   altogether   dependent  on,  the  statute 

e.  68.    The  iinwinlilw  t*>  Hint  Art  ittilea  that 

authors  of  paintings  drawing*,  and  photographs  have 

©pyright  in   such  their  works,  (Vt)  ami   it,   is  expedient 

kit  the  law  should  in  that  respect  be  amended** 

Sect.  1  enacts  that  "the  author,  being  a  British  subject  NatvnaBd 

r  resident  within  the  dominions  of  the  Crown,  of  every  SK*0* **  * 

fligtnal  painting,  drawing,  an<l   photograph  which  h  hall  be 

Ld!  have  been  made  either  in  the  British  dominions  or 

here,  and  which  shall  not  have  been  mold  or  disposed 

the  commencement  of  thin  Act,  and  his  assigns 

[have  the  t  teteftta  right  of  copying $  tmjnwtng, 

%n*j  and  multiplying  guch  pahdhuj  a?  drmvhuj  and 

tfwrrofyOr  gnch  "pnoi^jraph  and  thr  nt*tjativ<*  thereof, 

titan*  and  of  any  size,  for  the  term  of  the  natural 

ii  author  and  seven  years  after  his  death," 

A  photograph  of  an  engraving  or  picture  is  a  photograph 

i  which  copyright  is  given  by  this  section.     In  a  recent 

se, (6)   it  was  contended   in   argument  that  photographs 

ken  from  engravings  or  pictures  are  not  "original"  photo- 

■aphs  within    the  meaning  of  the  statute,  and   therefore 

Jit  no  copyright  existed  in  them,  to  which  Blackburn,  J., 

plied :    "  It  does  not   appear   from  the   language  of  the 

it  that  the  word  '  original'  was  intended  to  apply  at  all  to 

lotographs ;    but   if  it    does,    what    photograph   can    be 

iginal    if  a   photograph   from  a  picture   of  an   artist  is 

tso?" 

Sect.  1   contains  a  proviso  "  that  when  any  painting  or  where  work  i 
iwing,  or  the  negative  of  any  photograph,  shall  for  the  first  "or^Se™*1 
le  after  the  passing  of  this  Act  [29th  July,  1862]  be  sold 
disposed  of,  or  shall  be  made  or  executed  for  or  on  behalf 
any  other  person  for  a  good  or  valuable  consideration, 
i  person  so  selling  or  disposing  of  or  making  or  executing 
{  sarne  shall  not  retain  the  copyright  thereof,  unless  it  be 
jressly  reserved  to  him  by  agreement  in  writing,  signed, 
or   before   the  time  of  such  sale  or  disposition,  by  the 
idee  or  assignee  of  such  painting  or  drawing,  or  of  such 
jative  of  a  photograph,  or  by  the  person  for  or  on  whose 
i)  See  the  opinion  of  Abbott,   C.J.,   in   De  Bercmjer  v.   Wheble 
fc.N.  P.  549). 
^  Graves's  case  (20  L.  T.  N.  S.  877  ;  Ii.  Kep.  4  Q.  B.  715). 
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If  the  same  shall  be  so  made  or  executed,  but  the  copy- 
shall  belong  to  the  vendee  or  assignee  of  such  painting 
•awing,  or  of  such  negative  of  a  photograph,  or  to  the 
m  for  or  on  whose  behalf  the  same  shall  have  been 
?  or  executed ;  nor  shall  the  vendee  or  assignee  thereof  * 
i titled  to  any  such  copyright,  unless,  at  or  before  the 
of  such  sale  or  disposition,  an  agreement  in  writing,  i 
3d  by  the  person  so  selling  or  disposing  of  the  same,  or  |- 
is  agent  duly  authorised,  shall  have  been  made  to  thai 
t •» 

j  force  of  this  section  the  copyright  in  a  painting, 
ring,  or  photograph  made  for  or  on  behalf  of  any  other 
on  for  a  good  or  valuable  consideration,  is  altogether 
j,  unless  (1)  it  be  either  expressly  reserved  to  the  author  : 
be  vendee  or  assignee  "  by  agreement  in  writing  signed 
r  before  the  time"  of  sale  or  .disposition,  or  (2)  it  he 
erred  on  the  vendee  or  assignee  "  at  or  before  the  time 
ale  or  disposition"  by  "  an  agreement  in  writing  by 
person  so  selling  or  disposing,  or  by  his  agent  duly 
orised." 

3ct.  2  provides  that  nothing  contained  in  the  Act  "  shall 
idice  the  right  of  any  person  to  copy  or  use  any  work 
hich  there  shall  be  no  copyright,  or  to  represent  any 
e  or  object,  notwithstanding  that  there  may  be  copy- 
t  in  some  representation  of  such  scene  or  object." 
i  means  that,  though  the  owner  of  a  particular  photo- 
>h,  &c,  may  have  the  sole  right  of  multiplying  copies  of 
aobody  else  shall  be  prevented  from  taking  a  fresh 
ograph,  &c,  of  the  same  object  or  place,  (a) 
2Ct .  4  provides  as  to  registration  that  "  there  shall  be 
:  at  the  Hall  of  the  Stationers'  Company,  by  the  officer 
>inted  by  the  said  company  for  the  purposes  of  the  Act 
6  Vict.  c.  45,  a  book  or  books  called  "  The  Register  of 
Drietors  of  Copyright  in  Paintings,  Drawings,  and 
tographs,"  wherein  shall  be  entered  a  memorandum  of 
y  copyright  to  which  any  person  shall  be  entitled  under 
Act,  and  also  of  every  subsequent  assignment  of  any 
l  copyright ;  and  such  memorandum  shall  contain  a 
?ment  of  the  date  of  such  agreement  or  assignment,  and 
he  names  of  the  parties  thereto,  and  of  the  name  and 
e  of  abode  of  the  person  in  whom  such  copyright  shall 
rested  by  virtue  thereof,  and  of  the  name  and  place 
ibode  of  the  author  of  the  work  in  which  there 
I  be  such  copyright,  together  with  a  short  description 

)  Per  Mackburn,  J.,  Grant's  cast   (20  L.  T.  N.  S.  881 ;  L.  Rep. 
B.  722). 


PAnrnNos,  drawings,  and  photographs* 


121 


PactL 
Ciurtiin  XL 


nature  and  subject  of  such  work,  and  in  addition 
»,  If  the  person  registering  shall  so  desire,  a  ske(< fa, 

raph  of  the  said  works." 
section  also  provides  that  "  no  proprietor  of  any  such 
*  t  shall  be  entitled  to  the  benefit  of  this  Act  until 
registration,  and  no  action  shall  be  sustainable    nor 
ty  be    recoverable   in    respect  of  anything  dune 
Hgidlmtiiiii 
renders   registration  necessary  on    the    part  of  an 
bet  in  sue  for  the  penalties  unnoted  by  the 

in  case   of  infringement;    but   it   does   not   make    it 
that  all  or  any  previous  assignments  anOuM  ilia 
r    that  the  copyright  of  the  original  author 
bo  registered.     It  is  enough  that  the  .'assignment  to 
ig  has  been  r  d,(<i) 

requires   that  the  memorandum  of  registration  sum. £■ 
contain  amongst  other  things  "a  short  dec  of  ,Jtm'r*<?4Wo- 

ami  be  work,  and  in  addition  thereto, 

_r  shall  so  desire,  a  sketch,  outline,  or 
rk.     The  question   has  been   raised 
wl/  u 'description  of  the  iiuhin- 

ibject  c  work  within  the  meaning  of  this  aectii 

Rm  i  (6)  it  was  contended  that  the  entry  of  the 

•reign  B  was  not  a  s 

>n  of  a  picture  of  a  young  officer  in  a  railway  carriage 
leave  i»f  a  I  t  he  entry  of  the  names  "  A I  v   i 

Sarmou"  ami  "  My  Sr     nl  S   rinon"  a  sufficient  in 
rfa  picture  and  a  photogra  |  ng  respectively  a  child 

iig  with   eyes  wide  open   at 
ului'p  at  it*  second.     Tin  t  Queen's  Bench*  however, 

thvught  that  the  reauirementfl  of  i  ite  had  been  suffi- 

ciently complied  with. 

f    of    the    Legislature,"    said     Bin 
born,  J,  "thai    enough  be  stated  to  identity  the 

*ud   that    ti  ration  must    be 

Ban    shall    not    first  claim  g,  and   then   an 

another?      Tin  as  shall   eai 

(nuns'.  argument  that  the  object  of  the 

ivgiatration  wai  like  thai  ofth  n  of  a  pa' 

irn,  J., 

*  li-  c  ipj  ii>-'  work  of  -thera. 


r 


I  in  most  caaee  kn«»s\  that 
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lg  from  someone.     No  doubt  there  is  the  conceivable 
rhere  he  does  this  because  he  is  told  by  another  person 
las  no  authority  that  he  may  do  so;  and  if  he  does 
nth  bona  fides  the  penalty   should  be  reduced  to  ■ 
al  sum.     Then,  in  the  case  where  a  man  sells  copies  of 
k  not  made  by  himself  but  by  others,  the  statute  saja 
ust  be  done  knowingly.     The  object  of  the  Legislature 
mt  there  should  be  such  a  description  of  the  subject  as 
e   sufficient  to  identify  it.     For  this  purpose  the  con- 
nal  name   applied   to   it   will  in   general   hardly  be 
imt ;  there  should  be  description  of  the  subject ;  and 
er  there  is  or  not  is  a  question  of  fact  for  the  tribunal, 
g  that  as  the  question  which  was  before  the  justice  in 
:ase,   and   importing   our   own    knowledge    of   these 
es,  which  we  have  all  seen,   the   description  of  the 
t  of  the  first  is  evidently  that  of  an  officer  ordered 
1,  and  taking  leave  of  his  friends.     So  of  the  second 
bird  :    who   could    reasonably   doubt   that  what  was 
led  to  be  represented  was  a  child  looking  with  eye* 
>pen  at  its  first  sermon  and  fast  asleep  at  the  second? 
cases  were  suggested  in  the  argument  in  which  I  do 
y  there  might  not  be  some  difficulty,  as,  for  instance, 
rure  of  a  dog  described  as  'A  distinguished  Member 
Humane  Society/     So  also  a  bullfinch  and  a  couple 
irrels,  described  as  'A  Piper  and  a  Pair  of  Nutcrackers.' 
it  would  be  right  to  put  a  short  description  of  the 
t,  or  at  all  events  wise  to  give  more  than  the  name, 
be  question  here  is,  does  what  is  given  earmark  the 
e?" 

Ve  Walker  < i ml  Graves  (a)  the  sufficiency  of  the  descrip- 
f  the  picture  last  referred  to,  "  A  Piper  and  a  Pair 
tcrackers,"  was  questioned,  but  the  Court  did  not  find 
?ssary  to  pronounce  an  opinion  on  the  subject, 
i  several  enactments  in  the  Act  5  &  t>  Vict.  c.  4o,(/*) 
elation  to  keeping  the  register  book  thereby  required, 
lie  inspection  thereof,  the  searches  therein,  and  the 
rv  of  certified  and  stamped  copies  thereof,  the  recep- 
f  such  copies  in  evidence,  the  making  of  false  entries 
said  book,  and  the  production  in  evidence  of  papers 
purporting  to  be  copies  of  such  entries,  the  appli- 
to  the  courts  and  judges  by  persons  aggrievini  by 
*  in  the  said  book,  and  the  expunging  and  varying 
ntries,  are  to  apply  to  the  book  or  books  to  be  kept  by 
of  the  present  Act,  and  to  the  entries  and  assignments 

(a)  20  L.  T.  N.  S.  877 :  L.  Hop.  4  Q.  II.  715. 
(//)   Vide  ante,  pp.  5C-50. 
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oopyright  ftnd  proprietorship  therein   under  this  Act,       Pa*»» 
ife  that  the  forms  of  entry  prescribed  by  5  A  (  Vict,  c.  45,    oji 
e  varied  to  meet  the  circumstances  of  the  case,  and 
stitn  to  he  demanded  by  the  officer  of  the  Company  of 
Liners  for  making  any  entry  required  by  thi*  Act  shall 

shilling  only  .(a) 
rersoo  who  has  been  convicted  of  infringing  the  copy-  Pemn 
bt  in  certain  paintings  and  photographs  of  the  registered  "•**rt6f*4 
jirietor,  but  who  sets  up  no  title  in  himself  i>r  adduces 
■  evidence  to  rebnt  tihaprimA  foci  evidence  of  proprietor- 
hip  afforded  by  the   book  of  registry,    is   tool   a  person 
"aggrieved  **  within  the  meaning  of  this  I00IJ0B  or  of  sect, 
t  5  &  6  Vict,  c.  i:». 

\  person,"  suiil  Hannm,  J,,(h)  rtt0  bt  'aggrieved* 
wi thin  the  meaning  of  the  statute  must  show  that  the  entry 
*  inconsistent  with  some  right  that  he  sets  up  in  himself 
H*  in  some  other  person,  or  that  the  entry  would  really 
nterfere  with  some  intended  action  on  the  part  of  the 
serson  making  the  application."  "It  seems,"  naid  Black - 
nurn,  J.,  in  the  same  caser(c)  "that  to  make  a  person 
iggrieved  within  the  meaning  of  the  statute,  tin*  applicant 
nust  have  some  substantial  objection,  and  one  going  to  the 
merits  of  the  registered  proprietor's  title;  then  the  court 
may  direct  an  issue,  or  have  the  question  otherwise  disposed 
:>f,  or,  if  they  think  this  the  proper  course,  may  set  aside  or 
expunge  the  entry.  But  I  do  not  think  it  is  enough  to 
entitle  a  person  to  say  that  ho  is  aggrieved  and  that  the 
sntry  ought  to  be  expunged,  that  although  the  registered 
proprietor  has  a  complete  title  in  equity  and  in  good  sense, 
pet  there  is  some  slip  either  in  the  signing  of  the  memo- 
randum or  in  the  spelling  of  a  name ;  this  would  be  my  view 
if  it  were  necessary  to  decide  this  question/'  Compare  the 
language  of  Willes,  J.,  in  Ex  parte  Davidson,  cited  ante,  p.  94. 
Copyright  in  paintings,  drawings,  and  photographs  is 
personal  property,  and  assignable  as  such,  (d) 

As  to  the  infringement  of  this  copyright  and  the  remedies 
for  infringement  see  the  chapters  on  "  Piracy,"  and  the 
'  Remedies  for  Infringement,"  post, 

(a)  25  &  26  Vict.  c.  08,  s.  5. 

(/>)  Grave*'*  cause  (L.  Kep.  4  Q.  B.  724 ;  20  L.  T.  N.  S.  877).         (c)  lb. 
(</)  25  &  26  Vict.  c.  68,  s.  3.    t*ee  the  chapter  on  "  Transfer  of  Copy- 
■iglit,"  post. 
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CHAPTER  XII. 

SCULPTURE,  MODELS,  AND  BUSTS. 

copyright  in  sculpture,  models,  and  casts  is  dependant 
f  on  the  Act  54  Geo.  3,  c.  56 ;  the  former  Act  on  the 
>ct  (38  Geo.  3,  c.  71),  (a)  being  now  repealed. (6) 
ct.  1  of  54  Geo.  3,  c.  56,  enacts  "  that  from  and  after  3 
passing  of  this  Act  every  person  or  persons  who  shall 
*  or  cause  to  be  made  any  new  and  original  sculpture, 
odel,  or  copy  or  cast  of  the  human  figure  or  human 
es,  or  of  any  bust  or  busts,  or  of  any  part  or  parts  of 
luman  figure,  clothed  in  drapery  or  otherwise,  or  of  any 
al  or  animals,  or  of  any  part  or  parts  of  any  animal 
>ined  with  the  human  figure  or  otherwise,  or  of  any 
»ct  being  matter  of  invention  in  sculpture,  or  of  any 
or  basso  relievo  representing  any  of  the  matters  or 
rs  hereinbefore  mentioned,  or  any  cast  from  nature  of 
human  figure,  or  of  any  part  or  parts  of  the  human 
e,  or  of  any  cast  from  nature  of  any  animal,  or  of  any 
or  parts  of  any  animal*  or  of  any  such  subject  contain- 
3r  representing  any  of  the  matters  and  things  herein- 
•e  mentioned,  whether  separate  or  combined,  shall  have 
*ole  right  and  property  of  all  and  in  every  such  new 
original  sculpture,  model,  copy,  and  cast  of  the  human 
e  or  human  figures,  and  of  all  and  in  every  such  bust 
asts,  and  of  all  and  in  every  such  part  or  parts  of  the 
in  figure,  clothed  in  drapery  or  otherwise,  and  of  all 
in  every  such  new  and  original  sculpture,  model,  copy 
cast,  representing  any  animal  or  animals,  and  of  all  and 
rery  such  work  representing  any  part  or  parts  of  any 
al  combined  with  the  human  figure  or  otherwise,  and  of 
nd  in  every  such  new  and  original  sculpture,  model, 
and  cast  of  any  subject,  being  matter  of  invention  in 
)ture,  and  of  all  and  in  every  such  new  and  original 
)ture,  model,  copy  and  cast  in  alto  or  basso  relievo, 
3senting  any  of  the  matters  or  things  hereinbefore  men- 
>d,  and  of  every  such  cast  from  nature,  for  the  term  of 
;een  years  from  first  putting  forth  or  publishing  the 
j  ;  provided,  in  all  and  in  every  case,  the  proprietor  or 
rietors  do  cause  his,  her,  or  their  name  or  names,  with 
late,  to  be  put  on  all  and  every  such  new  and  original 

For  the  opinion  of  Lord  Ellenborough  on  the  inefficient  character 
8  Act,  see  Gahayan  v.  CaojKr  (.'I  Camp.  Ill,  114). 
By  24  &  25  Vict.  c.  101. 
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>turr.  <*opy  or  cast,  and  on  every  such  cast  from 

ball  be  put  forth  or  published*" 

term  of  enjoyment  is,  bj  the  above  section,  to  b©  lUirall~ 

fOMl  from  first  putting  forth  or  publishing"  the 

t  an  additional  term  of  copyright  is  granted  if  the 

bwr  of  the  original  sculpture,  &e.,is  living  at  the  expiration 

I  has  not  divested  himself  of  the  right, 

6   provides  From    and  immediately  after  the 

of  the  said  term  of  fourteen  years,  the  sole  right 

j  and  disposing  of  such  new  and  original  sculpture, 

model,  or  copy,  or  cast  of  any  of  the  matters  or  things 

farm  before    d  led,    shall    return    to    the   person 

permit**   who  originally    made    or  caused    to    be   made    the 

f  he  or  they  shall  be  then  living,  for  the  farther  bflRB 

f  fourteen  years,  excepting  in  the  case  or  cases  where  inch 

or  persons  shall  by  sale  or  otherwise  have  diverted 

.  or  themselves,  of  such  right  of  making  or 

new  and   original   sculpture,  or  model,  or 

cast  of  any  of  the  matters  or  things  hereinbefore 

sd,  }  i  to  the  pasting  of  this  Act." 

tlie  works  in   wlnrh   copyright  is   given  by  the  R*«i.tr»tioo. 

fecaguing  i  tenia  under  the  Designs 

v    II    Vict,   r,    104),     Sect.  0  of  that  Act 

provide-  «f  designs  upon  application  by 

»v  on  behalf  of  the  proprietor  of  any  sculpture,  model,  copy, 

'cant    within    tlie    protection    of  the   Sculpture    Copyright 

i)  and  up  •  furnished  with  such  copy,  druwi 

r  descnp  >r  in  priut,  as  in  the  judg- 

be  sufficient  to  identity  the 
particular  aculpl  ,  or  cast  in  respect  of  which 

rvffutratiou  is  desired,  and  the  name  of  the  peraoa  claiming 
to  be  proprietor,  together  with  his  place  of  abode  or  business, 
or  other  place  of  address,  or  the  nan  .  or  title  of  the 

firm  under  which    he   ma]    be   trading,  shall   register  m 
sculpture,  modi* I  manner  and  form  aa 

ahall  fr  -d   or  appro  veil  by  the 

Board  of  Trade  for  the  whole  part  of  the  term  during 

which   •  nipt  are,   model,  ist 

mav    or   *h;i  under    the    Sculpt  in  Act*, 

and  whanev  m    aajd 

shall  certify  under  his  hand  and  seal  of  otV 
form  m  I  -hall  direct  or  appr 

art  of  Much  n  he  date  of  the  same,  and  the 

am**  of  the  registered  proprietor,  or  the  style  or  tit! 

(a)  TV  ••  Sralpfcurc  ( Copyright  Acta"  is  the  name  given  to  the  Acts 
i  111  too.  3,  c.  71,  mad  ft  I  Ueo.  3,  c.  66. 
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ii  under  which  such  proprietor  may  be  trading, 
r  with  his  place  of  abode  or  business  or  other  place 

7  indicts  a  penalty  on  persons  making,  importing, 
ated  copies  or  casts  (a)  of  registered  works ;  but  it  is- 
d  by  the  same  section  that  no  proprietor  of  any 
re,  model,  copy,  or  cast  which  shall  be  registered 
he  Act  shall  be  entitled  to  the  benefit  of  the  Act, 
s  every  copy  or  cast  of  such  sculpture,  model,  copy, 
which  shall  be  published  by  him  after  such  regis- 
shall  be  marked  with  the  word  '  registered/  and 
?  date  of  registration." 

e  article  of  sculpture,  model  copy,  or  cast  is  first 
h1  out  of  Her  Majesty's  dominions,  the  maker  has  no 
lit  iu  it  other  than  such  copyright  as  may  be  obtained 
lie  International  Copyright  Acts.(/>) 
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visions  of  the  General  Copyright  Act  of  5  &  G  Vict, 
iply  to  "  every  part  of  the  British  dominions/'  a  term 
irludes  "all   the  colonies,  settlements,  and  p<>sses- 

the  Crown  which   now  are  or  hereafter  may   be 
I."  (i:)      The  Acts  relating  to  copyright  in  works  of 
arts  also  apply  to  all  the  British  dominions, 
mly  enactment  peculiarly  relating  to  the  colonies  is 

of  10  &  11  Vict.  c.  95,  passed  to  amend  the  law 
to  the  protection  in  the  colonies  of  works  entitled  to 
it  in  the  United  Kingdom.  Previously  to  the  passing 
\ct  it  was  absolutely  prohibited  to  import  into  any 
he  British  dominions  books  in  which  copyright  sub- 
irst  composed,  written,  or  printed  in  the  United 
n  and  printed  or  reprinted  in  any  other  country.  («/) 
first  section  of  that  Act  provides  "  that  in  case  the 
ure  or  proper  legislative  authorities  in  any  British 
on  shall  be  disposed  to  make  due  provision  for 
'  or  protecting  the  rights  of  British  authors  in  such 
cm,  and  shall  pass  an  Act  or  make  an  ordinance  for 

i  the  chapters  on  "  Piracy  "  and  "  llemedies  for  Infringement,'' 

(//)  See  7  Vict.  c.  12,  s.  19. 
t«.  2  and  29. 
5  &  i>  Vict.  c.  45,  s.  17,  and  8  &  9  Vict,  c.  93. 
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purpose,    and    slinll    transmit    thr    Wffl>fl    in    r li i-    proper 
or  1  ,  in  order  that  it  may  bo  oi„,77xm 

to  Her  and  in  case  Her  Majesty  shall  be         — 

'opinion  that  such  Act  or  ordinance  ii  sufficient  for  the 
of-  -'  to  Britisli  authors  reasonable  protection 

in  such  possession,  it  shall  be  lawful  for  Her  Majesty,  if 
Chink  fit  so  to  do,  to  express  her  royal  approval  of  such 
or  ordinance,  and  thereupon  to  iaane  an  *  Mar  in  Council 
that  so   long  as  the   provisions  of  such   Act 
continue  iu  force  within  snob  colony  the  prohibi- 
contained   in    the   aforpBnaJ   Acts,   and  heranbefl 
,  and  any  prnlnl.iit ions  contained  in  the  ti  or 

any  other  Acts  against  the  importing,  selling,  letting  i 
,  expose  Bale  or  hire,  or  poeaeeaing   foreign 

ooppoeedj  written,  printed,  or  pul>- 
in   tl  ted    Kingdom,  and   entitl  pyright 

i,  shall  be  suspended  so  far  as  regards  such  colony ; 
thereupon  such  Act  or  ordinance  diaU  onae  into  n 
except  so  far  as  may  be  otherwise  provided  thei 

I  ed  by  snob  Order  in  Conn 
in  the  said  last-recitrd  Act  or  in  any  other  A 
trary  notwithstanding. 

Orators    in    (  published   in    tho 

and  bud  b<  rliament,  aa  well  as  the  Colonial 

►niinunooH.       Beet.   2    enacts    u  tliat    every  such 
.►uncil  shall,  within  one  week  after  the  issuing 
bliahed  in  the  I  and  that  ■  eopy 

jfci  ruof,  and  of  every   such   Colonial    Act  or  ordinance  ao 
improved  as  aforesaid  by   1 1  I  y ,  shall  be  laid  before 

Inih    Bootee    of   Parliament    within    six    weeks    after    \h& 
leaning  of  tut-h  Order,  if  Parliament  be  feh 
IWiiament  be  not  tl.  ng,  then  within  six  weeks  after 

the  opening  of  the  next  Session  of  Parliament.11 

'••a  have  brought  themselves  wit  I 
thr  provision h  of  tl,  v  Brans  v. 

rVince    Edward's    Island,    Bermuda,    Bahamas,    B 
(V****-,  81  St.  Vu  a,   Maun 

Jeaaeice^  Newfoundland,  <i?vn..  topher,  Antigua, 

rris,  (!ape  of  « .    ..-5  Ii  Natal. 

By  eect.  91  of  the  Act  •}'►  Vict  •  -.  3,  n  Canada, 

ova  Scotia,  n  one  dom  i 

name  of  Canada,  all  matters  coming  under  the  bead  of 
beet  three  pr-'vinoea  an  within  the 

lire  legislative  auth  I 'a rliament  of  Canada, 

aad  not  w  ice*. 

An  India  was  paaaed  on 
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subject  of  copyright  in  the  year  1847.  After  recidof 
ic  preamble  that  doubts  might  exist  whether  copyright 
1  be  enforced  by  the  common  law,  or  by  virtue  of  tibi 
nples  of  equity,  in  the  territories  subject  to  the  govern 
}  of  the  East  India  Company,  and  whether  the  Act  d 
6  Vict.  c.  45,  had  made  provision  for  the  enforcement  d 
ight  against  persons  not  being  British  subjects,  it  enacti 

copyright  in  every  book  published  in  India  in  tin 
or's  lifetime,  after  the  28th  August,  1833,  shall  endure  fa 
latural  life  of  the  author,  and  seven  years  after,  or  fa 
-two  years,  if  the  seven  years  sooner  expire ;  and  copy- 
:  in  any  book  published  after  the  death  of  the  authoi 

endure  for  forty-two  years,  and  shall  be  the  property 
le  proprietor  of  the  author's  manuscript,  (a) 
book  of  registry  is  to  be  kept  in  the  office  of  the  Seci* 
to  the  Government  of  India  for  the  Home  Department 
to  be  open  at  all  convenient  times  to  the  inspection  d 
person  on  payment  of  eight  annas  for  every  entij 
;hed  for  or  inspected;  and  certified  copies  are  to  hi 
q  on  payment  of  two  rupees,  such  copies  to  be  receive! 
ridence  in  all  Courts,  and  to  be  primd  facie  proof  0 
rietorship.  (b)  The  wilful  making  of  a  false  entry,  a 
ucing  a  false  copy  in  evidence,  was  made  a  misde 
lor  punishable  with  imprisonment  to  the  extent  of  threi 
$;(*')  but  this  enactment  has  since  been  repealed. (tJ) 

order  to  sue  for  an  infringement  of  copyright  an  entrj 
:  be  made  in  the  registry  book  of  the  title  of  the  book 
time  of  the  first  publication,  the  name  and  place  o 
e  of  the  publisher  and  of  the  proprietor  either  of  tin 
e  or  any  part  of  the  copyright,  in  a  form  given  in  i 
rlule  to  the  Act.  A  sum  of  two  rupees  is  to  be  paid  oi 
itering.(^) 
rory  registered  proprietor  may  assign  his  interest,  or  i 

of  it,  by  making  entry  in  the  registry  book  of  tb 
fnment,  and  of  the  name  and  place  of  abode  of  th 
fnee,  in  a  form  given  in  a  schedule  to  the  Act.(/)  J 
sum  is  to  be  paid  on  making  an  entry  of  assignment.^ 

person  deeming  himself  aggrieved  by  any  entry  in  th 
?try  book  may  apply  to  the  supreme  court  or  any  judg 

;  and  the  judge  may  make  such  order  for  expunging 
ing,  or  confirming  it  as  ho  may  consider  just,  with  c 

Sect,  1.  (/>)  Sect.  3. 

Sect.  4.  (//)  By  Act  xvii.  of  1862. 

Sect.  5.     The  form  of  entry  is  exactly  the  same  as  that  given 
:heilule  to  5  &  G  Vict.  c.  45.     Vide  ante,  p.  88. 
)  Sect.  5.   The  form  is  the  same  aa  that  given  in  the  schedule 

Vict.  c.  45.  (jf)  lb. 
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ufc  costs*  and  the  secretary  of  the  government  shall 
out  such  order  J '0 

enactment    as    to    1 1 1  *  *    copyright  in   encyclopaedias, 
and    other  periodical   w*  m  all 

same  as  that  contained   in  of  5  &  6 

The  proprietor  is  entitled  to  all  the  benefits 
registration  by  making  entry  in  the  registry  book  of 
)  title,  the  time  •  »!"  first  publication  of  the  first  volume, 
lf  or  part,  and  the  name  and  place  of  abode  of  the 
ietor  and  publish* 

special  action   on    the  case  lies   for   infringement 

ght  by  printing  or  causing  to  be  printed  for  sale  or 

i  without   the   proprietor'  it  in  writing,  or 

haying  in  one'a  possession  tor  sale  or  hire  without  such 

my  book  so  unlawfully  printed,  b/)     Tin-  defendant 

web  an  action,  if  it  be  tried  in  the  superior  courts,  mwtA 

e  in  writing  of  the  objections  to  the  plaintiffs  title 

i  rely,  (*)  and  if  it  be  tried  in  a  local 

be  must  state  the  same  matters  in  his  answer. (/)    In 

til  the  superior  courts  the  defendant  may  plead  the 

israe  and  give  the  special  matter  in  evidence. 

hich  have  been  unlawfully 

an  red  proprietor,  whoj  after 

*  for  them  in  detinue  or  trover. (a) 

proceeding    under  the    Art    far  offences   committed 

must    be    commenced    within    twelve    calendar 

after  been  committed,  (t) 

n  is  made  against  the  possible  suppress! 
to  tine  j'ulili- 
lawful  for    the   Governor-General   in   Council, 
made  to  them  that  the  proprietor  of  th 
in  any   bonk   published  after  the  passing  of  the 
after  the  deail  author,  refused  to  republish  it,  or 

the  republication  of  it,  and  v  reason  of 

such   book    may   be    withheld   from    the   public,   to 
\t  a  licence  to  rnplainant  to  publish  th< 

i  manner  ami  h  conditions  as  they  may 

fit,  and   it  shall    be  lawful   for  '    to 

lahlish  such  book  according  t«-  such  licence- 

If  a  work  o)  lishod  in  1  colony,  D 

riarht  can  be  acquired    iu    it    under  the   Copymghl 
k  fi   \  It  stands  in  all  respects  on  the  same 

as  any  other   foreign  work ;  and  the  only  rights 
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c*z  '  <r  acquired  here  in  respect  of  it  are  those  wi 

■»-  i-*iriTrn«!  by  the  author  of  any  other  work  paUU 
i.  "Slier  rhe  International  Copyright  Acts. 

have  already  seen  ■  *»/<?.  p.  33)  that  the  resideofil 
r.h  -  :::  iny  British  colony  :it  the  time  of  the  pnfai 
:  h:s  w.rk  in  the  United  Kingdom,  is  sufficient 
f  i-.-n  :.-  a  ciovriijht  in  it  under  5  &  6  Vict.  c.  45. 


CHAPTER  XIV. 
INTERNATIONAL  COPYRIGHT. 

:  ~t  :t  an  international  character  is  altogether  dep 
r.  *ra:ut«  ry  enactments  of  the  present  reign. 

*  -■>  iecision  - .:  the  House  of  Lords  in  Jeffr*f 
i.  -.:  has  been  a  settled  rule  of  law  that  no  foreig 
■  y .  tryrghr  in  his  published  work  unless  he  be  piw 
j^eid  i;  :*ie  rime  of  its  publication  here.     The  stafe 

.:  z;c  IvaI  expressly  with  the  literary  property 
at*,  .'-rcrrr^ced  as  having  reference  solely  to  those  i 
'.«C-*"  **'i  uarural  or  temporary,  to  the  sovereign 
r»  :il-.>.  ml  as  conferring  on  them  alone  a  copyri 
:r  w.  rk-s.  Su.-h  Acts,  it  has  been  said^haveamunici 
•rrir.rial  :>ra:  ;*.::.  and  aliens,  as  such,  are  exchu 
.11  r.h-  lji-ri»*ri:s  secured,  by  them  ;  the  copyright  enjo; 
iri-h  author*  being  a  monopoly  conferred  on  them 
:pi.-nse  i.f  r.ther  British  subjects,  as  an  encouragem 
o-  -nip.  >sition  of  literary  works  ;  and  it  would  transo 
ritimato  province  of  municipal  law  to  confer  a  monop 
vigners  at  the  expense  of  its  own  subjects.  Bo 
nrity  •  if  protection  for  their  literary  and  dramatic  p 
us  may  with  advantage  be  secured  to  the  authors 
ur  countries ;  and  this  is  the  object  aimed  at  by 
;:itional  Copyright  Acts.  Three  have  at  different  til 
lassed.  of  which  the  tirst  (l  A  2  Vict.  c.  59),  relating 
»>nly,  was  repealed  by  the  second  !  7  &  8  Vict.  c.  12), 
being  amended  and  partly  repealed  by  15  Vict.  c. 
rdor  to  secure  the  rights  of  home  authors,  it  is  enac 
same  statute  which  empowers  Her  Majesty  by  Or 
mcil  to  grant  copyright  to  foreigners,  "  that  no  si 
in  Council  shall  have  any  effect  unless  it  shall 
t  stated,  as  the  ground  for  issuing  the  same,  that  < 

11.  L.  I 'a*.  i*77;  see,  however,  the  opinions  of  Lords  Cairns 
■y  in  iioHtU-thfi'  v.  Lou\  cited  ante*  p.  31,  and  the  observation 

iL',  ilHtt. 
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been  secured  by  the  foreign  Power  so  named        p**t  i. 
pr  in  Council  for  the  benefit  of  p  » 

published  in  the  dominions  of  Ber  — 

»se  comprised  ha  snob  order."  (a) 

*  ict.  e.  12,  gives  a  genera]  power  to  rTfrrfitnwitpissr 
jrant  copyright  to  foreigners  by  sueh  ( >rder  in  cop/rtjlti  u> 
a*  n    named,      ft  enacts   u  that  it  shall  b#wfiS5 

Ber   M;ijr  -t y,  by  any  Order  of  Her  Majesty  in 
to  direet  that,  as  respeota  all  or  any  particular  ela«s 

of:  »wing  works,  namely,    books,    prints,  tnwhati 

ilpture,  and  other  wi»rks  of  art,  to  In-  -I "tin.  d  in 
i  which  shall  after  a  future  time,  to  be  km    ^ 
irr,  !><♦  first   published   in  any  foreign  country  to  be 
in   such  i  »rs5  inventors,   d 

nt  and  makers  thereof  respectively,  their  1 

loi  rs,  and  -hall  have  tin*  privi* 

lit   therein   (taring  such  period  or  res] 
shall    be    defined   in    such   01  exceeding, 

the  above-men  tin  ied  irorkfcj  ti 
rhich  authors,  inventors,  detigliefB,  anglt 
i  of  the  like  works  ri  ly   first  published  in 

n  may  b  d  to  under  the  here- 

Acts  respectively,  or  under  anv  Acts  which 
be  passed  m  that  behalf/' 
in  (  re   to  be  published  in  th> 

tO  take  affect   from    lie*    dnt.«    of   sueh    puhli 
Hiey  are,  furl  be  hod  before  both  H  J» ,lmrtl*- 

it  within  .six  weeks  aftt  g  then  if  I'arliafnent 

tting,  and  if  it  m  six  weeks 

i  commencemen  i  of  the  next  session 

pen  luratiou   for   '  oopyright,  and  T«rm  t»f  *njor- 

WUlnitioB    ma\  BOubd    by   111 

[trie!  and  classes  of  wi»rks.  **** ¥W7' 

snooted  thai   the  respective  terms  to  be 

by  wnch  Ordeti  m  Oennoil  respeofcivelj  tot  the  oosv 

Bathe  privilegi  t.»  lie  gtnosed  a  reepeofl  ofworfci  lo 

published   in  different   for 

published  in  diAranl  foreign  countries,  and 

orics;  and  thai   the  times  to  bo 

I  far  '  I  he  register  book  of 

ad  for  the  deliveries  of  tho  hooks 

lie  Statin  tn* 

ore  is  mentioned*  may  be   different   I 

countries,  and  fur  different  das* 


aKHM4  mm 
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Pact  I. 

f'H  vi-JKR  XtV. 


No  right  to 
exist  indep^u- 
detitly  of  the 
Act. 


British  tutlion 
flf-4  publishing 


No  right  of  property  is  recognised  in  any  of  the  abo? 
mentioned  works  except  what  this  Act;  confers.  Sect.  U 
i  -u-ti't  s  m  that  neither  the  author  of  any  book,  nor  the  author 
or  composer  of  any  dramatic  pieoe  or  musical  composition* 
nor  the  inventor,  designer,  or  engraver  of  any  print,  nor  the 
maker  of  any  article  of  Sculpture,  or  of  such  other  work 
art  as  aforesaid,  which  shall  after  the  passing  of  this  Act 
first  published  out  of  Her  Majesty's  dominions,  shall  have  any 
copyright  therein  respectively,  or  any  exclusive  right  to  f" 
public  representation  or  performance  thereof,  otherwise  than 
such  (if  any)  as  he  may  become  entitled  to  under  ti 

This  enactment  applies  equally  to  British  and  to  foreign 
authors  who  first  publish  their  books  or  publicly  repr 
their  dramatic  compositions  abroad.  And  though  no  conven- 
tion baa  been  made  with  the  foreign  country  in  which  a  dra- 
matic piece  has  been  performed,  and  so  a  compliance  with 
the  requisites  of  7  &  8  Vict.  c.  12,  is  impossible,  the  an 
though  a  British  subject,  is  not  entitled  in  this  country  to 
any  copyright  in  his  drama  if  it  has  boen  first  represented 
abroad. 

In  Boncieault  v.  Delafieltif\a)  where  the  plaintiff  sought  to 
n  -stntin  the  unauthorised  representation  of  a  dramatic  piei 
"  The  Colleen   Bawn  " — composed  by  him,  and    first  per- 
formed in  New   York,   but  duly   registered    at    Static 
Hall  on  the  day  of  its  first  representation   in  England,  it 
was   contended,  in  support  of  his  alleged  exclusive 
of  representation,  that   the    former   Copyright   Acts   were 
intruded   to    confer   a  right   upon   British  subjects  at  all 
events,  and  that  the  International  Copyright  Act  of  7  &  8 
Yict.  c.  12,  being  intended  to  extend  to  foreigners,  under  I 
certain  circumstances  mentioned  in  it,  the  advantages  which 
British  authors  had  in  this  country  with  regard  to  literary 
works  and  dramatic  performances  could  not  be  cons* 
to  take  away  the  privilege  already  conferred  upon   Bi 
subjects  ;    and  that  Jeffrey*  v.  Boosey  (ante,  pp.  25— SO),  not 
having  been  determined  when  the  7  &  8  Vicl.  c.  12,  passed, 
could  not  bo  presumed  to  have  been  in  the  purview  of  the 
Legislature,    The  Vice-Chancel  lor  (Wood)  was  of  a  different 
opinion.     After  pointing  out  that  a  foreigner  residing  hflrt) 
and  first  publishing  his  work  here,  is  entitled,  just  as  much 
aa   any   British    subject,   to    the   benefit   of   the    copyright 
which  applies  to  dramatic  performances,  but  not  if  he  first 
published  his  work  abroad,  his  Honour  proceeded  :  u  Now, 
that  being  so,    how  would   the   law  stand   when    the  Act 
7  &  8  Vict.  c.  12,  was  passed?     If  Mr.  Bouci  caul  t  had  been 
(a)  9  Jut.  N.  S.  1282;  S3  L.  J.  38,  Ch. ;  12  W.  R.  101. 
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^n,   and  had  first  represented  his    pi  ee   in    this        fa«t  i. 

y,  he  would  have  been  entitled   to  the  benefit  of  the  o«ammjuv 

•cms  of  the  Dramatic  Copyright  Act.     Then  an  Art  is 

1  extending  to  any  nation  with  which  the  Queen  may, 

her  Privy  Council,  enter  into  arrangements  for  that 

pursuant   to    the    Act,    the    privileges   which    are 

led   to  all  people  who  first   publish  tlinr  works  in  this 

r.     If  the  plaintiff  had  this  sort  of  double  right,  it 

\i  that  which  the  7  &  8  Vict,  c.  12,  s.  19,  was  intended 

aguish.     That  Act  says  that   no  one  shall  have  this 

■ight.     It  says,  in  other  words,  that  this  Act  having 

1,  if  any  person,  British  subject  or  not,  chooses  to 

ive  this  country  *>f  the  advantage  of  the  first  representa- 

of  his  work,  then  he  may  get  the  benefit  of  copyright  if 

under  the  arrangement  which  may  have  been  come  to 

0.  12,  between  this  country  and  the 

which  he  so  favours  with  his  representation  ;  hut  if 

sea  to  publish  his  performance  in  a  country  which  hofl 

lterod  into  any  treaty  or  mad  ueh  imagOBMti 

rvgard  to  copyright,  then  this  country  has  nothing  more 

him;  he  must  be   taken   to  have  elected  under 

of  the  two  statutes  with  regard  to  copyright  he  wishes 

p,  by  performing  his  work  in  one  country  instead  of 

r,  and  he  is  thereby  excluded  from  all  advantage  of 

lie  other.     1    cannot  see  anything  to  justify 

ovision  or  to  enable  me  to  say  that  it 

to  i  rs  and  does  not  apply  to  British  subject*. 

jeofcaf  i he  Legislature  seems  to  have  been  in  these 

;  to  secure  in  tins  country  the  benefit  of  the  first  puhlica- 

"i  if  her  country  the  sunn'  benefit, 

only  to  be  •  -.  namely,  that  reci- 

"bonld  be  afforded  and  that  the  representation  should 

in  England.    I  atn  bound  there* 

to  bold  that   Mr.   I  nit's  right  fails/' 

6  renders  the  observance  of  certain  tea  an  to  p*rik-»iMi 

and  deposit  of  ri.piee  necessary  to  entitle  foreign  £ 
,  engravers,  A  ■pvright  in  their  w.»rks.      I 

"that   D  r   of  any   "book,   dramatic    pirn*  Or 

COtnr*  ,   admin i 

i,  and  no  inventor,  designer,  <>r  engraver  of  an 

of  any  vk  of  art, 

I  executors,  adn  rs,  or  assigns,  shall  be  entitled  to 

the  benefit  of  this  Act,  or  of  Q  to  be 

isnwd  in  pursuai  *s,  within  a  time 

to  be   in   that   behalf   prescribed    in 
Genual,  aneh   book,   dramatic    pi*  itiou, 


,.r  Ml 
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Itt'fjiHtmti^n  of 
book*,  dnunaita 
ami  mu  dicta  I 
oompoeitloD4 


Ragtetmion  of 
piauoforte 


of  operatic 


Mode  of  refti*- 
tnttion  where 
book  la  pub- 
lish Ml  UDODy- 
uioiwly. 


UegiitLrHiion  of 

tlramnit  and 

mtuical  i*.»m- 

tm  in 
mtKuu 


copy- 

:ttion, 

cutdflf 


print,  article  of  sculpture,  or  other  work  of  art,  shall 
been  so  registered,  and  such  copy  thereof  shall  hare  been 
delivered  as  hereinafter  is  Meiitioilid/1 

Of  hooks,    dramatic    and    musical    compositions    (in 
at  of  the   same   having  been  printed),  it  is  necessary 
i.lti  3    i!iM]i, -rs'  Hall   "  the  title   to   fchfl  \erwji, 

tlie  name  nn.  i  |.l;u  e  of  abode  of  the  author  <>r 
the  name  and  place  of  abode  of  the  proprietor  of  the  copy 
right   thereof,  the   time  and   place  of  the  first   publicai " 
representation,  or  performance  thereof,  as  the  case  may 
in  the  foreign  country  named  in  the  Order  in  Conned  u; 
which  the  benefits  iof  th.  ill  be  claimed." 

An   arrangement  for  the  pianoforte  of  the  score  of  an 
opera  is  an  independent  work,  and  must  be  registered  i 
the    name   of  the   arranger  as  composer,  and   not    in   i 

i.   OOtnpooor  of  the  original  opera,  although,  if  publisher 
during  the  existence  of  copyright   in  the  original  opera, 
would  have  been  an  in  oyright  then 

Therefore,  in  a  clear  case  of  infringement  by  the  deft.n 
of  the  plaintiffs  property,  in  a  pianoforte  arrangement 
the  score  of  Hioojftifl  Opera,   "Die  Lustigen  Weiber  v 
Windsor,"  made  by  F.  F.  Brissler  of  Berlin,  fox  the  repre 
sentatnes  of  Xicnlai,  and  by  thera  assigned  to  the  pi 
r  1  l  •  *   plaintiff  was  held   not  entitled  to   maintain  an   act 
against  the  defendant,  because  Nieolai,  and  not  Brisaler,  ^ 
registered  as  the  ''author  or  composer"  of  the  pian 
arrangement.     Though  the  melodies  and  the  harmonies  all 
came  from  the  original  composer,  and  nothing  was,  in 
sense,  invented  by  the  arranger  of  the  pianoforte  score; 
as  the  arrangement  of  such  a  score  requires  skill  and  judgrm 
it  was  held  to  be  a  distinct  and  independent  work,  of  whic 
the  arranger,  and  not    the  original  composer  of  the  o[ 
should  have  been  registered  as  the  "author  or  composer.1' 

If  a  book  is  published  anonymously  it  is   provided 
sect.  7  that  "  it   shall  be   sufficient  to  insert   in  tin 
thereof  in  such  register  book  the  name  and  place  <*{  al 
of  the  first  publisher  thereof,  instead  of  the  name  and  p 

of  sbode  of  the  author  there 

thai   sihli  entry    is   made   either  on   behalf  of  the  autti 
on  behalf  of  such  first  publisher,  as  the  ease  may 

Of  dramatic  and  musical  com  positions  in  manuscript  i 
necessary   bo  register  at  Stationers'  Hall  "the  ti 

,  the  name  and  place  of  abode  of  the  author  or  composer 

(a)  Wood  v.  Beam  (7  B*  &  s.  *r,:«:  l.  tap.  2  Q,  B.  340:  15  L 
550  ;  affirmed  by  the  Eu&ecraer  Clumber,  9B.&S,  17 
8  Q.  B.  223  ;^L.J.  84,  Q.  B ;  18  L.  T.  N.  &  H>5).  (J,)  Ik 
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thereof,  the  name  and  place  of  abode  of  the  proprietor  off 
the  right  of  representing  Of  performing  the  saiue,  and  the 
tone  and   place  of  the  first   representation  or  performance 
thereof  in  the  country  named  in  the  Order  in  Council  under 
lie  Act  shall  bo  claiined/'fa) 
it  is  necessary  to  register  at  Stationers'  Hall  B^kumtioo of 
the  name  and   place  of  abode  of    the  prinl* 
designer,  or  engraver  thereof,   the  name  of  the 
he  copyright  therein,  and  the  time  and  p! 
publication  thereof  iu  the  foreign  country  named 
si  the  Order  in  Council  under  which  the  benefits  of  the  Act 
thai)  be  claimed.' 

Of  articles  of  sculpture,  and  ether  such  works  of  art,  it  nrmtmiu* ot 
m  necessary  to  register  at  Stationers1  Hall  *'  a  do tei  i;eiv-a  JZXfZ!^^ 
thereof,  the   name  and   place  of  abode  of  the   maker  ^rw"u 
te  of  the  pro]  if  the  copyright  therein, 

ad  the  time  and  place  paUioaftioo  in  the  foioimu 

named  in  the  Order  in  Council,  under  which  the 
of  this  Act  shall  be  clsimed."(c) 
A*  to  the  enactment   in  that  "One  printed  copy  L*po«uo#ouj*«» 

the  whole  of  neb  book  .»n<l  of  Moh  or 

v.  lit  off  the  same  having  been 
volume  thereof,  upon  the  best  payg 
which  the  largest  number  or  impression  of  the  book, 
or   musical   composition   shall    have   been 
t  with  all  maps  and  prii  mg 

i,  shall  b  ilioer  of  the  Company 

at  the  Hall  of  flit-  said  < .'innpany ."('') 
ia  Dot  stated  within  w  thedepoari  should  be  made. 

An  to  editions  after  tli<  12  ptorideBj  "  I  lint   it  i*i> 

■kail  not  be  le  to  deliver  to  the  said  officer  off  tin  ] 

•aid  Stationers'  Company  any  printed  copy  cond1 

r  any  subsequent  edition  of  any  book  or  books  so 
dslifwrwi  as  aforesaid,  unless  the  same  shall  contain  addi- 
tions or  alterations." 

As  to  deposit  of  prints,  the  enactment  is  that  wa  copy 
spoo  the  best  paper  upon  which  the  largest  iiiiiiiIht  or  im- 
preasions  of  the  print  -dudl  have  been  printed  for  sale 
be  drlire-n-d  t  iptiny  of  H  r«,  at 

the  Hall  of  the  said  <  stated  within 

what  time  the  deposit  ahon  ade. 

The  officer  of  the   Stationers1    I  *  whom 

delivery  of  a  copy  is  mad  pt   in  writing 

far  the  same,  and  such  d  be  to  all  inf  pnr- 

poses  a  sumVi 

3set.l       (•; 
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CHAPTER  XII. 

SCULPTURE,  MODELS,  AND  BUSTS. 

copyright  in  sculpture,  models,  and  casts  is  dependant 
on  the  Act  54  Geo.  3,  c.  56 ;  the  former  Act  on  the 
ct  (38  Geo.  3,  c.  71),  (a)  being  now  repealed. (6) 
5t.  1  of  54  Geo.  3,  c.  56,  enacts  "  that  from  and  after 
>assing  of  this  Act  every  person  or  persons  who  shall 
or  cause  to  be  made  any  new  and  original  sculpture, 
3del,  or  copy  or  cast  of  the  human  figure  or  human 
>s,  or  of  any  bust  or  busts,  or  of  any  part  or  parts  of 
uman  figure,  clothed  in  drapery  or  otherwise,  or  of  any 
il  or  animals,  or  of  any  part  or  parts  of  any  animal 
ined  with  the  human  figure  or  otherwise,  or  of  any 
ct  being  matter  of  invention  in  sculpture,  or  of  any 
or  basso  relievo  representing  any  of  the  matters  or 
s  hereinbefore  mentioned,  or  any  cast  from  nature  of 
mman  figure,  or  of  any  part  or  parts  of  the  human 
5,  or  of  any  cast  from  nature  of  any  animal,  or  of  any 
Dr  parts  of  any  animal*  or  of  any  such  subject  contain- 
>r  representing  any  of  the  matters  and  things  herein- 
e  mentioned,  whether  separate  or  combined,  shall  have 
ole  right  and  property  of  all  and  in  every  such  new 
original  sculpture,  model,  copy,  and  cast  of  the  human 
3  or  human  figures,  and  of  all  and  in  every  such  bust 
ists,  and  of  all  and  in  every  such  part  or  parts  of  the 
.n  figure,  clothed  in  drapery  or  otherwise,  and  of  all 
n  every  such  new  and  original  sculpture,  model,  copy 
ast,  representing  any  animal  or  animals,  and  of  all  and 
ery  such  work  representing  any  part  or  parts  of  any 
il  combined  with  the  human  figure  or  otherwise,  and  of 
id  in  every  such  new  and  original  sculpture,  model, 
and  cast  of  any  subject,  being  matter  of  invention  in 
ture,  and  of  all  and  in  every  such  new  and  original 
ture,  model,  copy  and  cast  in  alto  or  basso  relievo, 
senting  any  of  the  matters  or  things  hereinbefore  men- 
d,  and  of  every  such  cast  from  nature,  for  the  term  of 
een  years  from  first  putting  forth  or  publishing  the 
;  provided,  in  all  and  in  every  case,  the  proprietor  or 
•ietors  do  cause  his,  her,  or  their  name  or  names,  with 
ate,  to  be  put  on  all  and  every  such  new  and  original 

For  the  opinion  of  Lord  Ellenborough  on  the  inefficient  character 
i  Act,  see  Gahagan  v.  CoojH-r  (tt  Caiup.  Ill,  114). 
By  24  &  25  Vict.  c.  101. 
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the  publication  in  the  British  Dominions  of  any       paw  a 
"sir  tch  books  not  authorised  by  them,  for  such   ciuwmXiv 

as    may  be  specified    in    such    order,    not   extending 
ration  of  five  years  from  the  time  at  which 
-lations  <Tf  such  books  hereinafter  men- 
are  reepactlToly  first  published,  and,  in  the  ease  of 
pobtiahed  in  parts,  not  exfa mding  as  hi  <arh  purr 
juration  of  five  years  from  the  time  at  which 
ihorisod  translation  of  such  part  is  first  published* M 
right  is  to  b<  bed  by  all   the  l&Wt  in   fofOB  with 

to  copyright   in   books  published  here.      Seofe.  3 
my  provisions   or  qualifications 
in    such    order,    and    hi    the    provision*    herein 
or  referred  to,  the  laws  and  Qlactatentfl   for 
being  in  for  the  purpose  of  preraXLtiu   the 

in  books  published  in  the  Brit 
shall   be  applied  fur  the  purpose   of  preventing 
i  publication  of  translations  of  the  books  to  which  such 
extends  win  turned  by  the  authors  of 

eepl   only  such   parts  of  the  said  enactments 
l  relate  to  the  delivery  of  copies,  of  book*  far  tin-  dm  of  the 
i  Muscatn,  and  for  the  use  of  the  other  Libraries  therein 

exception  is  made  by  seat.  7  in  tin-  ease  of  articles  Eieepuou* m 
nature    published   in    foreign    newspapers   or  {Jj^JSiL 
which  may  be  reproduced  or  translated  here  if 
from    which    tli  taken   is   acknowledge 

I  articles  on  any  niilnrl v  published    n 

or  translated  with  an  eoknowledg- 
of  the  source  wheuce  derived,  unless  the  author  has 
Ike  oop  and  stated  so  in  a  eo  us  part 

the  periodical  in  it   was   first    published.     If  the 

tfcor  naa  ao  reserved  the  copyright*  he  is  to  esyof  the 
pro*,  ured    t<>    the    copyright    in    books,    Wlthool 

observing  the  formali  quired  by  the  8th  section  of  the 

Act  i'-i)  in  the  case  of  books  and  dramatic  pieces, 

u'tuirnt  an-,  bhatanding  any- 

[  in  the  said  I  pyrigbtAct    7\  or 

-i.  any  ur  tssion  which 

n  any  newspaper  dioal  m  a  foreign 

country  ma  which  tl>  is  taken  > 

arkDOwknlgtH],  In  repuM  any  newspaj 

or  periodical  in  this  oomi  relating  to  any 

acher  *ubj«^et  which  ha*  beta  ho  published  as  aforeeaid  may, 
if  the  aonrce  from  which  the  same  is  taken  be  acknow 
(«)  Sor,  I  I"    141, 
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be  republished  or   translated   in   like  manner,    unless 
author  has  signified  his  intention  of  preserving  the 
right  therein,  and  the  right  of  translating  the  sam 
conspicuous  part  of  the  newspaper  or  periodical   in  \ 
the  same  was  first  published,  fh  which  case  the  same 
without  the  formalities  required  by  the  next  following 
receive  the  same  protection   as  is  by  virtue  of  the 
national  Copyright  Act  or  this  Act  extended  to  be* 

.Wording  to  the  interpretation  of  this  section 
Hatherley  (when  vSir  W.  Page  Wood,  V.tVbM  the 

ring  all  formalities  is  not  dispensed  with  in  the 
the  proprietor  of  newspaper  articles,  but  only  those  form; 
enumerated  in  sect.  8  of  15  &  lb*  Vict.  c.  12.  The  propi 
is  to  have  the  same  protection  as  is  given    by  the 
tntiooftl  Copyright  Act   of  7  A  8  Vict,  o,  12,  trat  subject 
all  the  provisions  of  that  Act,  one  of  which  (the  3rd 
declares  that  under  an  Order  in  Council  a  foreign  s 
to  be  subject  to  all  the  provisions  of  the  General  t 

unless  it  shntl  be  otherwise  specified  in  the  order< 

Foreign  priuts,  arti<  ulpture,  and  other  works 

,-irr  tore  to  have   the  protection   erf  alt  Act*   relating    ro  th 
first  published  in  this  country,  unless  the  Order  in  Co 
otherwise  directs.    Sect.  1  of  7  Vict.  d.  I  2,  provides,  t€  th 
case  any  such  order  shall  apply  to  pti&to,  articles  of  scvl\ 
or  to  any  such  other  works  of  art  as  aforesaid,  all  and  sui^ 
I  he  enactments  of  the  said  Engraving  Copyright  Acts  . 
the   said   Sculpture  Copyright  Acts, (6)  or  of  any 
for  the  time  being1  in  force  with  relation  to  the  cop, 
in  prints  or  arthks    of    sculpture    tirst    published  in  IH 
emiutry,  and  of  any  Act  for  the  time  being  in   \ 
relation  to  the  copyright  in  any  similar  works  of  an 
published  in  this  country,  shall,  from  and  after  the  tit; 
ti»  l>e  specified  in  that  U  half  in  such  order,  and  subjc 
such  limitation  as  to  the  duration  of  the  copyright  as  shiil 
be  therein  contained  ivdyj  apply  to  and  be  in 

in  respect  of  tin*  prints,  articles  of  sculpture,  and  other 
works  of  art  to  which  such  order  shall  extend,  and  which 
shall  have  been  registered  as  hereinafter  is  provide 
such  and  the  same  manner  as  if  such  articles  and 
Works  of  art  were  first  published  in  the  United  Kingdom, 
save  and  except  such  of  the  said  enactments  or  such  parte 
thereof  as  shall  be  excepted  in  such  order." 

h  has  been  held,  on  the  construction  of  thi>  ,  that 

the  proprietor  of  a  foreign  print  cannot  claim  copyright  in 

rll  v.  Stiff  {2  K.  ft  J.  2*5), 
\h)    YuL  autiy  the  chapter  on  4*  Sculpture,  Motlek,  and  Busted 
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purpose,  and  shall  transmit  the  same  in   the  proper       b»l 
mcr  to  th  :  it**,  in  order  that  it  may  be  'XM 

hmv  ,  and  in  case  Her  Maj  II  be         — 

:>ion  that  woch  An    or  ordinance  is  sufficient  for  tho 
■trpuee  of  inuring  to  British  ant  hoi's  reasonable  protection 

such  posses  -hall  be  lawful  for  Her  Majest 

be  think  tit  ho  to  d**,  to  express  hi  approval  <>f 

ordinance,  and  thereupon  to  188116 ao  Order  ill  Couneil 
that  so  long  as  tla-   provi^i  ueh    Acl 

continue  in  force  within  such  colony  the  prohibi- 
•  1    in    the    aforesaid    Act-;,    and    herein!  > 
eettod,  ami  any  prohibitions  contained   in  the  Sftid  Acta  or 
■  aay  other  Acts  again>t  tin    importing,  selling,  letting  out 
expoeir  dc  or   hire,  <»r   possessing    navign 

|>ub- 
i  the  United  Kingdom,  and  entitled  In  copyright 
1   so  far  a^  I  uch  col. 

such  Act  or  ordinance  shall  come  into  op 
>  far  as  may  I  wise  provided  lit. 

be   otherwise  directed    by  such   Order   in   Council! 
in  the  said  I  1  Act  or  in  any  other  A 

contrary  notwithstanding. 

Order*  re    to    bo    published    in    the 

and  laid   before    Parliament,  as  well  as  the  OolOB 

ntneea.       Sect.  2   enacts   **  thai    I  -very   sneh 
1   I  hall,  we  week  after  the   kflUDDg 

a  the  / 
an  h    Colonial    A  so 

Mi  aforesaid   by   Her  Majesty,  shall  be  led  bi 
Houses    i  'it    within    six   week 

lit   be   then    String,   or  if 
n  within  six  weeks  after 
Belgian  of  RuttuMnl 
m  liave  brought  themselves  within  coitmim  wttMs 
provisions  of  this  Act:  New  Urunsv.  i,  ** 

Edward's    I  inda,    Bahamas,  oca, 

b  tfuiaa  itins, 

Christopher*  Antigua, 

,  and  Natal. 

■ect.  91  "ft1  ada, 

and  New  Brunswick  into  one  dominion,  under 

of  Canadap  all  matters  coming  under  the  head  of 

its  in  to    be  wilhin   the 

rh anient  of  Can 

An  Act  1  of  India  was  paused 
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Tim 
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past  l       ing  five  years,  from  the  first  publication  or  represent 
Chattm  xiv.  an  authorised  translation. 

—  Sect.  4  of  that  Act  provides  that  "  Her  Majesty  may, 'I 

Order  in  Council,  direct  that  authors  of  dramatic 
which  are,  after  a  future  time,  to  be  specified  in  such  < 
first   publicly  represented   in   any  foreign   country,  to 
named  in  such  order,  their  executors,  administrators, 
assigns,  shall,  subject  to  the  provisions  hereinafter 
tioned  or  referred  to,  be  empowered  to  prevent  the  repr 
tation  in  the  British  dominions  of  any  translation  of 
dramatic  pieces  not  authorised  by  them,  for  such  time 
may  be  specified  in  such  order,  not  extending  beyond 
expiration  of  five  years  from  the  time  at  which  the  ant 
rised  translations  of  such  dramatic  pieces  hereinafter  medrf 
tioned  are  first  published  or  publicly  represented."  ) 

This  right  is  to  be  protected  by  all  the  enactments  appljj 
ing  to  dramatic  pieces  first  represented  here.  AccordiBjl 
to  sect.  5  of  the  Act  last  referred  to,  "  subject  to  any  promt 
sions  or  qualifications  contained  in  such  last-mentioned 
order,  and  to  the  provisions  hereinafter  contained  d 
referred  to,  the  laws  and  enactments  for  the  time  being 
in  force  for  ensuring  to  the  author  of  any  dramatic  pieoJ 
first  publicly  represented  in  the  British  dominions  the  soil 
liberty  of  representing  the  same  shall  be  applied  for  the 
purpose  of  preventing  the  representation  of  any  translation! 
of  the  dramatic  pieces  to  which  such  last-mentioned  ordei 
extends,  which  are  not  sanctioned  by  the  authors  thereof." 
Ld»pttitioM.  &c  But  it  is  provided  by  sect.  6  that  "  nothing  herein  con- 
^fprewnSdf6  tained  shall  be  so  construed  as  to  prevent  fair  imitations  oi 
adaptations  to  the  English  stage  of  any  dramatic  piece  oi 
musical  composition  published  in  any  foreign  country ." 
teqniaitos  to  be  Certain  requisites  must  be  observed  to  entitle  the  authoi 
nOTderkT1  of  foreign  books  or  dramatic  pieces  to  prevent  their  transla- 
tion. They  are  enumerated  in  the  8th  section.  It  enacts  that 
"  no  author,  or  his  executors,  administrators,  or  assigns, 
shall  be  entitled  to  the  benefit  of  this  Act,  or  of  any  Ordei 
in  Council  issued  in  pursuance  thereof,  in  respect  of  the 
translation  of  any  book  or  dramatic  piece,  if  the  following 
requisitions  are  not  complied  with;  (that  is  to  say)  :  1.  The 
original  work  from  which  the  translation  is  to  be  made  must 
be  registered,  and  a  copy  thereof  deposited  in  the  Unitec 
Kingdom  in  the  manner  required  for  original  works  by  the 
said  International  Copyright  Act, (a)  within  three  calendai 
.months  of  its  first  publication  in  the  foreign  country 
2.  The  author  must  notify  on  the  title  page  of  the  original 
(a)   Viilc  ante,  pp.  133-136. 


irerent  trans- 
ition. 
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>ns  and  alterations  of  passages  being  made,  it 
lat  this  version  was  not  a  translation  within  the 

the  Act  such  as  to  entitle  the  foreign  authors  sod 
ssignees  to  the  benefit  of  the  Act.  (a) 

appears  to  me,"  said  James,  V.C.,  "  that  the  plain! 
<  case  has  gone  out  of  his  course  to  dig  a  pitfall  ftr 
f,  for  what  he  says  he  has  done  is,  the  original  thing: 
called  '  Frou-frou/  he  has  published  in  England  • 
y  called  " '  Like  to  Like/  a  comedy  in  five  acts,  being 
glish  version  of  MM.  Meilhac  and  Halevy's  'Proa- 
written  by  H.  Sutherland  Edwards/'     Then  he  hit 
iced  English  characters ;  he  has  transferred  the  scene 
Lrland;   he   has   made  the  alterations   necessary  for 
?  it  an  English  comedy,  and  he  has  left  out  a  greet 
r  of  speeches  and  passages,  especially  in  the  first  act, 
would  seem  to  me  to  imply  that  at  first  he  was  really  1 
*  an  imitation  or  adaptation,  and  afterwards  was  minded  1 
ompletely  to  make  a  translation.     The  first  two  ads  I 
o  me  particularly  to  be  what  is  referred  to  in  the  Ac*  j 
$  an  imitation  or  adaptation.  Whether  it  is  a  fair  units*  j 

adaptation  is  another  question ;  but  if  one  wanted  to 
j  example  of  what  is  an  imitation  or  adaptation  to  the 
ki  stage,  one  would  have  said  this  is  exactly  the  thing 
s  meant.  It  is  an  imitation  and  adaptation  to  the  English 
that  is,  you  have  transferred  the  characters  to  Eng- 
you  make  them  English  characters  ;  you  introduce 
li  manners,  and  you  leave  out  things  which  you  say 
not  be  suitable  for  representation  on  the  English  stage, 
that  is  not,  in  my  view  of  the  case,  what  the  Act 
>s,  for  some  sufficient  purpose  as  I  have  said  before, 
t  requires  that  a  translation  should  be  made  accessible 

English  people Having  come  to  the  concln- 

tat  this  is  not  a  translation,  I  have  also  come  to  the 
uon  that  the  plaintiff  has  failed  in  complying  with  the 
ons  precedent  which  the  Act  has  imposed  upon  him 
t  to  entitle  him  to  sustain  this  suit.  It  is  said  that 
ght  to  give  a  liberal  interpretation  to  the  statute,  and 
te  ought  not  to  strain  the  meaning  of  a  €  translation/ 

other  word,  for  the  purpose  of  depriving  a  foreign 
of  the  benefit  of  the  Act.  Of  course  not.  One  ought 
3  a  liberal  view,  and  one  ought  not  to  strain  the 
;  but  one  must  apply  and  give  a  natural  meaning  to 
rds.  According  to  my  view  of  the  case,  there  would 
ive  been  the  slightest  difficulty  whatever  in  the 
W  v.  Chart  (L.  Rep.  10  Eq.  204;   22  L.  T.  N.  S.  432;  39  L.  J. 
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obtaining  the  full  benefit  of  his  assignment,  and  of      part  | 
himself  in  a  position  t»  prevent  ■nff  piprrimntiitiioo  cnArruTxiv, 
nch  play,  or  of  any  English  translation  of  it,  if  ha         — 
lply  employe  I    Mr,  Sutherland  Edwards  |q  do  what 
Iwards  could  lone,  namely,  to  make  a 

-  to  say,  if  he  had  said,  '  now  make  a  trans- 
of  this  ;  do  not  be  thinking  of  adaptation  or  imitation 
English  stage,  but  make  a  translation  of  it.'     Mr, 
could  well  have  made  such  a  translation,   and  it 
m  been  published  in  this  country;  and  if  it  had 
try,  then  it  would  have  been 
to   tli--    author,  or  the    person    claiming   under 
r,  to  have  represented  that  translation   with  any 
h    any    exeinon,  with   any    alteration,    with 
be    might  have  thought  tit  for  the 
of  making  it  to  the  English  stage. 

Ii;ilrver,    if    he   had    first   published  a 
thar  he  could  then  have  acted  the  piece  which  Mr, 
land  Edwards  has  called  a  '  version/  and  that  nob 
Id  have  acted  Anything  like  that — anything  approach- 
that — because,  although  1   say  this  is  not  ■  bnu 
but  in  my  v\>  w  i-  rather  an  imitation  or  adaptation 
Knglmh    stage,     1    have    no  hesitation   whatever  in 
that,  if  the  author  had  complied  with  the  condition 
'        of  Parliament,   or   any   other  pi 
borhad  complied  with  that  eon  el  - 

at  ODOe   have  restrained  the  ROtUlg  of  BQC&  I   : 

any  one  else  an   not   being  a  fair  imitation 
Ml     M    l»eing    a    piratical    translation    of    | 
*  work.     That  would  have  been  the  proper  thing  for 
hav'  in  that  case;    but  the  plaintiff   hai 

,  not  having  a  title,  moat  fail;    and  must 
th    the  iiicnces  <if  the  exjveri- 

li  ho  has  tried,  and  must  pay  the  ooal 

1  S  Viet.  0.    16|    relating  to  the  K* 
of  registration  are  to  appl  |  rims  under  this  f" 

Sect-  8  of  7  Vict.  0.  12.  pnmdea,  "that  the  mm 
\n  the  said  Copyright  Amendment  A  <  t  contained 
-ter  book,  and  the  uo-poo- 
>ff  the  sea  ^rtitied 

;  copies  thereof,  the  raotptfon  of  such  eopioa  m 
making  of  false  entries   in    the  said    boQlC,  ami 
lonoe  of  papers  falsely  purporting 
"  saitl  book,  the  applica! 
and  judges  by  persons  aggrieved  D  n  in 

book,  and  the  expunging  ib3  varying  such  cmtrii 
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ipply  to  the  hooka,  dramatic  pieces,  and  musical 
ms,  prints,  articles  of  sculpture,  and  other  works  of 
->  which  any  Order  in  Council  issued  in  pursuance  of 
Let  shall  extend,  and  to  the  entries  and  assignments 
pyright  and  proprietorship  therein,  in  such  and  the 
manner  as  if  such  enactments  were  here  expressly 
?d  in  relation  thereto,  save  and  except  that  the  forms 
ry  prescribed  by  the  said  Copyright  Amendment  Act 
ye  varied  to  meet  the  circumstances  of  the  case,  and 
he  sum  to  be  demanded  by  the  officer  of  the  said 
any  of  Stationers  for  making  any  entry  required  hf 
>ct  shall  be  one  shilling  only." 

n  entry  be  made  grounded  on  a  wrongful  first  pubK- 
,  the  remedy  for  such  entry  is  stated  in  the  9th  section. 
icts  "  that  every  entry  made  in  pursuance  of  this  Act 
rst  publication  shall  be  }>rhn<i  fiirie  proof  of  a  rightftl 
ublication;  but  if  there  be  a  wrongful  first  publication, 
ny  party  have  availed  himself  thereof  to  obtain  ai» 
of  a  spurious  work,  no  order  for  expunging  or  varying 
utry  shall  be  made  unless  it  be  proved  to  the  satisfac- 
f  the  court  or  of  the  judge  taking  cognizance  of  tbe 
ation  for  expunging  or  varying  such  entry,  first,  with* 
t  to  a  wrongful  publication  in  a  country  to  which  tbe 
•  or  first  publisher  does  not  belong,  and  in  regard  to 
there  does  not  subsist  with  this  country  any  treaty  of 
ntional  copyright,  that  the  party  making  the  applicft* 
as  the  author  or  first  publisher,  as  the  case  requires; 
I,  with  respect  to  a  wrongful  first  publication  either  i* 
mntry  where  a  rightful  first  publication  has  taken 
or  in  regard  to  which  there  subsists  with  this  country 
ty  of  international  copyright,  that  a  court  of  corn- 
jurisdiction  in  any  such  country  where  such  wrongful 
publication  has  taken  place  has  given  judgment  it* 
of  the  right  of  the  party  claiming  to  be  the  author  of 
iib^lier." 

international  copyright  given  by  the  preceding  enact-* 
is  secured  by  prohibiting  the  importation  of  books  in 
it  exists,  printed  or  reprinted  elsewhere  than  in  the 
v  where  they  were  first  published,  and  subjecting 
importation  to  the  customs  laws  for  preventing  the 
ation  of  other  goods;  and  also  by  subjecting  to  a 
I  action  on  the  case  at  the  suit  of  the  proprietor  of  the 
ght(fi)  all  who  import  such  prohibited  or  unlawfully 

liis  Action  18  "  to  be  brought  and  prosecuted  in  the  same  court*, 
the  same  manner,  and  with  the  liice  restrictions  upon  the  pro- 
s  of  the  defendant,  as  are  respectively  prescribed  in  the  Copy- 
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lv  part  of  the  British  dominions  is  prohibited  under 

pursuance  of  the  powers  conferred  on  the  Sovereign 
Act  7  &    $  Vict.  c.  12,  a  convention   for  an  inter 
il    copyright  between  this  country  and  the  French 
lie  was  signed  at  Paris  on  the  3rd  November,  1851, 
rsentcd  to  both  Houses  of  Parliament  in  1852.    An 
in    Council   was  made  on  the  10th  January,  1852. 
vciting  that  the  convention  had  been  made,  the  Order 
ils :  "  Her  Majesty,  by  and  with  the  advice  and  con- 
'  her   Privy   Council,   and  by  virtue  of  the  authority 
tted  to  her  by  an  Art  passed  in  the  session  of  Parlia- 
lolden  in  the  seventh  and  eighth  years  of  her  reign, 
?d  *  an  Act  to  amend  the  Law  relating  to  International 
glit  ,Moth  order, and  it  is  hereby  ordered,  that  from  and 
lie  1 7th  day  of  January,  1 852,  the  authors,  inventor*, 
its,  engravers,  and  makers  of  any  of  the  following 
(that  is  to  say),  books,  prints,  articles  of  sculpture, 
tic  works,  musical  compositions,  and  any  other  works 
rature  and  the  tine  arts,  in  which  the  laws  of  Great 
i  give  to  British  subjects  the  privilege  of  copyright, 
ie    executors,    administrators,    and    assigns  of  such 
s,  inventors,  designers,  engravers,  and  makers  respec-  ' 
shall,  as   respects  works  first  published  within  the 
ions  of  France,  after  the  said   17th  day  of  January, 
have  the  privilege  of  copyright  therein  for  a  period 
to  the   term  of  copyright  which  authors,  inventors, 
ers,  engravers,  and  makers  of  the  like  works  respec- 
first    published  in  the  United  Kingdom  are  by  lair 
tl  to,  provided  such  books,  dramatic  pieces,  musical 
sitions,  prints,  articles  of  sculpture,  or  other  works  of 
ive  been  registered,  and    copies   thereof  have  been 
•ed  according  to  the  requirements  of  the  said  recited 
)  within  three  months  after  the  first  publication  thereof 
'  part  of  the  French  dominions ;  or  if  such  work  be 
lied  in  parts,  then  within  three  mouths  after  the  publi- 
of  the  last  part  thereof. 

ml  it  is  hereby  further  ordered  that  the  authors  of  dra- 
pieees  and  musical  compositions  which  shall  after  the 
rth  day  of  January,  1852,  be  first  publicly  represented 
rformod  within  the  dominions  of  France,  or  their 
ccs,  shall  have  the  sole  liberty  of  representing  or  per- 
g  in  any  part  of  the  British  dominions  such  dramatic 
or  musical  compositions  during  a  period  equal  to  the 
during  which  authors  of  dramatic  pieces  and  musical 
(«)   Vide  ante,  p.  183-185. 
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h  first  publicly  represented  or  performed  in  the      pa*t  i. 
AtoA  I  i,  or  their  assignees,  are  entitled  by  law  to  r«.,.^Txiv. 
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"  within  three  r  the  publication  of  the 

according  to  Sir  \V.  I1;.  I,  V.C*  (now 
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i  work  might  i  it,  and  carry  back  hie  copyright 

earli  when    French   authors  t 

a  c  h   which  could   i 

i  been  intended  by  the  Order  fa  OaaaciL 

the   case   of    it    '     ••    piper    tbe   tirst    number    mu-t.     be 

loath*  after  publication,  in  or 
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<|  witlnr  ithe  after 
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publication  of  the  work  in  any  of  those  dominions  ;  Thn 
ringia  (1847)  snme  time  for  registration  and  delivery 
Hanover  (1847)  same  time  for  registration  and  delivery 
Oldenburg  (1847)  same  time  for  registration  and  delivery 
Anhalt  (1853)  same  time  for  registration  and  delivery 
Hamburgh  (1853)  registration  and  delivery  being  require* 
within  three  months  after  publication;  Belgium  (1855 
same  time  for  registration  and  delivery;  Spain  (1857)  sam< 
time  for  registration  and  delivery  ;  Sardinia,  same  time  fo 
registration  and  delivery;  Hesse  Darmstadt  (1862)  regis 
tration  and  delivery  to  be  made  within  twelve  months. 

An  Act  of  the  9  &  10  Vict.  c.  58,  enables  Her  Majesty  b; 
Order  in  Council  to  reduce  the  duties  on  books  and  print 
published  in  and  imported  from  any  foreign  country,  sncl 
Order  in  Council  to  be  twice  published  in  the  Gazette  withii 
fourteen  days  after  the  issuing  thereof,  and  to  be  laid  befor 
Parliament  within  six  weeks  after  the  issuing  of  it,  i 
Parliament  be  then  sitting,  or,  if  not,  within  six  weeks  afte 
the  commencement  of  the  next  session. 
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CHAPTER   XV. 
TRANSFER    OF    COPYRIGHT. 

Devolution  of  Copyright. 

Op  the  two  kinds  of  property  recognised  by  onr  law,  real— 
which  descends  in  cases  of  intestacy  on  the  heir-at-law— 
and  personal — which  devolves  on  the  personal  represents 
tivo  of  the  owner — copyright  belongs  to  the  latter  class 
that  of  personal  property.  Sect.  25  of  5  &  6  Vict.  c.  4fi 
enacts,  as  to  works  of  a  literary,  dramatic,  or  musics 
character,  "  that  all  copyright  shall  be  deemed  persona 
property,  and  shall  be  transmissible  by  bequest,  or,  in  cas 
of  intestacy,  shall  be  subject  to  the  same  law  of  distribu 
tion  as  other  personal  property,  and  in  Scotland  shall  b 
deemed  to  bo  personal  and  moveable  estate." 

The  words  "  personal  representative,"  with  reference  t> 
the  provisions  of  this  Act,  are  defined  in  the  interpretatioi 
clause  to  mean  and  include  "every  executor,  adminis 
trator,  and  next  of  kin,  entitled  to  administration." 

Sect.  3  of  25  &  26  Vict.  c.  68,  has  a  similar  enactment  a 
to  the  nature  of  the  property  in  paintings,  drawings,  an< 
photographs. 
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property  in  a  newspaper  passes  to  the  assignees  of 
jprietur  on  his  bankruptcy  (a).  The  right  of  pub- 
it  is  '*  tri uuls  or  chattels"  within  the  meaning  of 
lo  ti  the  Bankruptcy  Act,  lc4(>(fc)  which  provides 
uls  ami  chattels  of  which  the  bankrupt  is  repnted 
passing  to  the  assignees,  (e) 

Assignment  of  Copyright. 

word  "assigns"  with  reference  to  copyright  is 
I  by  sect.  2  of  5  <fc  6  Vict.  c.  45,  to  mean  and  include 
-  person  in  whom  the  interest  of  an  author  in  copy- 
shall  be  vested,  whether  derived  from  such  author 

or  after  the  publication  of  any  book,  and  whether 

kd  bv  sale,  gift,  bequest,  or  bv  operation  of  law  or 

■iso." 

the   case    of  unpublished   productions   of  a   literary 

,  and  of  unpublished  engravings,  there  is  no  statutory 

lent  as  to  the  assignment  of  the  copyright. 

have  already  seen  that  a  foreign  author  residing 
.  cannot  by  assigning  the  copyright  which  he  pos- 
in  his  work  in  the  foreign  country  enable  his  assignee 
aire  a  copyright  in  tins  country. (<?) 

copyright  of  an  author  being  the  sole  privilege  o» 
ig  and  publishing  copies  in  the  United  Kingdom*''" 
7*7  of  thr  British  Dominion*,  the  question  has  arisei* 
_t  a  valid  assignment  can  be  made  of  the  right  to 
ind  publish  in  some  particular  part  only  of  the  British 
lions — whether  the  enjoyment  of  the  right  can  bo 
1  as  to  locality  ? 

t.  13  of  5  &  ()  Vict.  c.  15,  provides  for  the  entry  tf* 
gistry   book  at   Stationers'  Hall  of  the  title  of  the 

time  of  first  publication,  name  and  abode  of  the 
her  and  of  the  proprietor  "  of  the  copyright  of  tte 
>ook  or  of  any   portion  of  siirh    copyright;'*   and  A 

that  it  shall  be  lawful  for  every  such  registered 
etor  to  assign  **  his  interest  or  ony  portion  of  hi* 
7  thwiii"  by  entry  in  the  book.  This  shows  that  a 
I  assign  men  t  is  valid,  but  it  is  not  clear  from  the 
ige  of  the  enactment  whether  an  assignment  may 
it  I'd  as  to  time  only  or  as  to  locality  likewise. 

point  has  not  been  expressly  decided  in  any  case,  but 
linions  of  several  eminent  judges  are  in  favour  of  the 

Lonqman  v.  Tripp  (2  Boh.  &  P.  X.  S.  67). 

oe  sect.  15  of  the  Bankruptcy  Act,  1869  (32  &  88  Vict.  c.  71). 

fc  Bulihnu  (2  Do  (i.  &  J.  280). 

'ttfic^  v.  JJuwty  (4  II.  L.  Co*.  815;  uu/t,  pp.  25-80). 
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r  that  copyright  is  not  divisible  as  to  locality.   In  Jeffreys      p*bt  l 
j  r.  Booeey,(a)  in  which  there  had  been  assignment  to  the  omAiroXf 
J  defendant  of  an  opera  for  publication  in  the  United  Kingdom        — 
>  only,  Lord  St.  Leonards,  Pollock,  C.B.,  and  Parke,  B.,  were 
tirongly  of  opinion  that  copyright  is  indivisible  and  con- 
sequently incapable  of  being  partially  assigned.     The  case 
was  not,  however,  decided  on  that  ground.     Parke,  B.,  in 
giving  his  opinion  to  the  Bouse  of  Lords  said, (ft)  "  I  am  of 
opinion  that  this  is  an  indivisible   right,   and  the  owner 
cannot  assign  a  part  of  the  right,  as  to  print  in  a  particular 
eounty  or  place,  or  do  anything  less  than  assign  the  whole 
right  given  by  the  English  law.     It  seems  to  me  analogous 
to  an  exclusive  right  by  patent,  which  cannot,  I  apprehend, 
be  parcelled  out,  though  licences  under  it  may."     And 
Lord  St.  Leonards(c)  still  more  strongly,  "  If  there  is  one 
thing  which  I  should  be  inclined  to  represent  to  your  lord- 
ships as  being  more  clear  than  any  other,  in  this  case,  it  is 
that  copyright  is  one  and  indivisible.    I  am  not  speaking  of 
the  right  to  license ;  but  copyright  is  one  and  indivisible ; 
or  is  a  right  which  may  be  transferred,  but  which  cannot  be 
divided.     Nothing  could  be  more  absurd  or  inconvenient 
than  that  this  abstract  right  should  be  divided,  as  if  it  wore 
real  property,  into  lots,  and  that  one  lot  should  be  sold  to  one 
man,  and  another  lot  to  a  different  man.     It  is  impossible 
x>  tell  what  the  inconvenience  would  be.     You  might  have 
i  separate  transfer  of  the  right  of  publication   in  every 
xranty  in  the  kingdom." (d)     The  assignment  in  this  case 
ook  place  before  the  passing  of  the  Act  5  &  6  Vict.  c.  45, 
>ut  this  Act  has  made  no  change  as  to  the  extent  of  copy- 
ight.     And  Maule,  J.,   in  Davidson  v.  Bohn(e)   observes, 
rith  reference  to  the  language  of  the  section  above  quoted, 
1  The  author  or  proprietor  may  assign  the  right  to  lew  than 
lie  full  term.     It  never  could  have  been  intended  to  intro- 
duce the  complicated  sorb  of  copyright  suggested." 

It  is  clear  from  the  language  of  sect.  13  of  5  &  6  Vict.  DivWbie  u  to 
.  45,  even  apart  from  the  interpretation  put  upon  it  by  tlme* 
laule,  J.,  in  the  case  just  referred  to,  that  an  author  or 
roprietor  may  assign  the  property  in  his  published  work 
>r  any  limited  portion  of  the  time  that  his  copyright  therein 
ndures. 

A  valid  assignment  inter  vivos  of  the  copyright  in  published  copyright  m*j 
ooks  may  be  made  in  either  of  two  ways ;  first,  by  writing,  SJo*w!yS. 
phich  need  not,  it  seems,  be  under  seal ;   or,  secondly,  by 
taking  entry  in  the  book  of  registry  at  Stationers'  Hall  of 

(a)  4  H.  L.  Can.  815.  (b)  lb.  988.  (r)  lb.  992. 

(d)  See  steojttr  Pollock,  C.  B.  (/&.  940).  (e)  G  C.  B.  458. 
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at,  and  of  the  name  and  place  of  abode  of  die 
ae  form  given  in  a  schedule  to  the  Act  5  4  6 

I 
indispensable  to  a  valid  assignment;  a  parol 
not  sufficient.     This  was  decided  by  the  Court 
rich  in  Power  v.  Walker. [b)     It  was  contended 
hat  copyright  was  a  mere  personal  chattel,  no* 
n'n    the   statute  of  frauds,  and,  consequently, 
inmon  law,  like  other  personalty,  of  passing  by 
and  that  the  stat.  8  Anne,  c.  19,  did  not  make  a 
isary.     The  court,  however,  was  of  a  contrary 
idering  that  as  the  statute  of  Anne  required  a 
nt  from  the  proprietor  to  authorise  the  printing 
of  any  book  by  any  other  person,  the  condu- 
ct irresistible  that  the  assignment  must  also  be 
i  assignment,  being  in  the  nature  of  a  perpetual 
renter  than  a  license,  and  if  the  licence,  which  is 
ig,  must  be  in  writing,  a  fortiori,  the  assignment, 
greater  thing,  must  be  so  also.     This  case  was 
emeuf  i  v.  Walker, (e)  and  by  the  Court  of  Com- 
]'hiriil#tni  v.  Bohn;(d)  and,  though  disapproved 
;,  its  binding  authority  has  been  recognised. (f) 
assignees  of  the  copyright  in  a  comedy  sought 
Dtirt  of  equity,  but  did  not  state  in  their  bill  that 
nt  to  them  was  in  writing,  Lord  Eldon  refused 
lj unction  till  that  fact  should  be  proved.     The 
->  were  unable  to  state  whether  the  assignment 
hor  was   in  writing,  afterwards  produced  an 
ng  that  all  the  manuscripts  of  dramatic  com- 
unging  to  the   Uaymarket   Theatre,  including 
in    question,  had   been  assigned   to  them  by 
indentures    in   writing,  dated    iu    the  years 
uid  1810.     Lord  Eldon  said  he  would  assume 
9  title   to   be   regular   till   the   contrary  were 
ranted  the  injunction  prayed  for.(/) 
J.,    in    I)e   Pin  mi    v.    Polhill  (*/),    incidentally 
opinion  that  a  deed  was  necessary  to  a  valid 
and  this  view  would  seem  supported  by  the 
eh  sect.  11  of  o  &  o*  Vict.  c.  -K>,  speaks  of  the 
ie  second  mode  oi*  assignment — that   by  entry 
of  registry — of  which    it   enacts  that   "  such 

,  p.  156.  (/>)  3  M.  &  Scl.  7  ;  4  Camp.  8. 

Crop.  861.  (//)  6  C.  B.  456. 

rninwoll  and  Channvll.  IJH.,  in  CumU'i'land  v.  Copland 

). 

.  Kelly  (1  J.  &  W.  481).  ^)  *  Car.  &  I\  79. 
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Past  i.  This  question  was  long  in  an  unsettled  state,  owing  to 

0hap^Jxv  the  words  in  the  statute  of  Anne,  and  the  construction 
—  put  upon  them  by  the  Court  of  King's  Bench  in  the  case 
of  Power  v.  Walker. (a)  The  statute  of  Anne  imposes  ft 
penalty  on  any  person  printing  or  publishing  a  book 
without  the  proprietor's  consent  "first  had  and  obtained 
in  writing,  signed  in  the  presence  of  two  or  more  credible 
witnesses/'  but  says  nothing  as  to  the  mode  of  assigning 
copyright.  Power  v.  Walker  decided  that  as  a  licence  to 
print  or  publish  was  required  to  be  in  writing,  a  fortiori 
an  assignment,  which  was  greater  than  a  licence,  most 
be  so  too;  and  the  same  reasoning  would  apply  to  the 
necessity  of  attestation  by  two  witnesses.  Then  came  the 
Act  of  54  Geo.  3,  c.  156,  extending  the  duration  of  the 
copyright  conferred  by  the  statute  of  Anne,  and  inflicting 
a  penalty  on  every  person  printing,  reprinting,  &c.,  any 
book  or  books  "  without  the  consent  of  the  author  or 
authors,  or  other  proprietor  or  proprietors  of  the  copy- 
right of,  and  in  such  book  or  books,  first  had  and  obtained 
in  writing,"  without  making  any  mention  of  attestation. 
As  this  enactment  made  unattested  licences  valid,  the 
inference  drawn  in  Power  v.  Walker  from  their  previous 
necessity  should  seem  to  have  lost  its  force ;  for  the  reason 
of  requiring  an  assignment  to  bo  attested  was  that  the 
Act  of  Anne  required  the  licence  to  be  attested;  and  as 
a  licence  in  writing  without  attestation  is  sufficient  under 
the  Act  of  Geo.  3,  it  should  follow  that  an  assignment 
in  writing  without  attestation  is  also  sufficient.  However, 
in  the  case  of  Davidson  v.  Bohn9(b)  decided  subsequently  to 
the  Act  of  Geo.  3,  it  was  laid  down  that  for  the  purpose 
of  transferring  copyright  there  must  be  an  instrument  in 
writing  attested  by  two  witnesses ;  but  the  case  appears  to 
have  been  considered  as  if  it  had  arisen  before  the  54  Geo.  3, 
c.  150,  as  that  statute  was  not  mentioned  in  the  arguments 
or  judgment.  In  Jeffrey*  v.  Mooxey(c),  also,  Lord  St. 
Leonards,  Parke,  B.,  and  Alderson,  B.,  were  of  opinion  that 
the  provisions  of  the  Acts  of  Anne  and  Geo.  3,  as  to  licence 
and  assignment,  might  well  stand  together,  and  therefore 
that  the  latter  Act  did  not  by  intendment  repeal  the  former. 
But  of  these  judges,  Alderson,  B.,  appears  to  have  con- 
sidered himself  bound (d)  by  the  decision  in  Davidson  v. 
Bohn,  and  Parke,  B.,  afterwards  changed  his  opinion. (e) 

(a)  3  M.  &  Sel.  7.  (h)  6  C.  B.  456. 

(c)  4  II.  L.  Caa  815.  (//)  See  p.  915. 

(#•)  See   the  judgment  of    Lord    Weiwleydale   in    Kyle   v.   Jeffreys 
(3Mac(i.  Gil). 
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my  part  of  the  British  dominions  is  prohibited  under 
Act." 

pursuance  of  the  powers  conferred  on  the  Sovereign 
ic  Act  7  &  8  Vict.  c.  12,  a  convention  for  an  inter- 
nal copyright  between  this  country  and  the  French 
blic  was  signed  at  Paris  on  the  3rd  November,  1851, 
>resented  to  both  Houses  of  Parliament  in  1852.  An 
r  in    Council  was  made  on  the  10th  January,  1832. 

reciting  that  the  convention  had  been  made,  the  Order 
►eds :  "  Her  Majesty,  by  and  with  the  advice  and  con- 
of  her  Privy  Council,  and  by  virtue  of  the  authority 
litted  to  her  by  an  Act  passed  in  the  session  of  Parlia- 

holdcn  in  the  seventh  and  eighth  years  of  her  reign, 
iled  '  an  Act  to  amend  the  Law  relating  to  International 
Tight /doth  order,and  it  is  hereby  ordered,  that  from  and 
the  1  7th  day  of  January,  1852,  the  authors,  inventors, 
7uts,  engravers,  and  makers  of  any  of  the  following 
s  (that  is  to  say),  books,  prints,  articles  of  sculpture, 
iatic  works,  musical  compositions,  and  any  other  works 
■eraturo  and  the  fine  arts,  in  which  the  laws  of  Great 
in  give  to  British  subjects  the  privilege  of  copyright, 
the    executors,    administrators,    and    assigns  of  such 
:>rs,  inventors,  designers,  engravers,  and  makers  respec-  | 
r,   shall,  as  respects  works  first  published  within  the 
nions  of  France,  after  the  said  17th  day  of  January, 
,  have  the  privilege  of  copyright  therein  for  a  period 
I  to  the  term  of  copyright  which  authors,  inventors, 
^ners,  engravers,  and  makers  of  the  like  works  respec- 
y  first   published  in  the  United  Kingdom  are  by  law 
led  to,  provided  such  books,  dramatic  pieces,  musical 
>ositions,  prints,  articles  of  sculpture,  or  other  works  of 
have  been  registered,  and   copies  thereof  have  been 
ered  according  to  the  requirements  of  the  said  recited 
[a)  within  three  months  after  the  first  publication  thereof 
ly  part  of  the  French  dominions  ;  or  if  such  work  be 
ished  in  parts,  then  within  three  months  after  the  publi- 
n  of  the  last  part  thereof. 

And  it  is  hereby  further  ordered  that  the  authors  of  dra- 
c  pieces  and  musical  compositions  which  shall  after  the 
1 7th  day  of  January,  1852,  be  first  publicly  represented 
erformed  within  the  dominions  of  France,  or  their 
•nees,  shall  have  the  sole  liberty  of  representing  or  per- 
ing  in  any  part  of  the  British  dominions  such  dramatic 
js  or  musical  compositions  during  a  period  equal  to  the 
>d  during  which  authors  of  dramatic  pieces  and  musical 
(a)   Vide  ante,  p.  133-135. 
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it  ion  of  the  work  in  any  of  those  dominions ;  Thn-  j 
(18 17)    same   time   for  registration   and   delivery;] 
er   (1847)  same  time  for  registration  and  delivery; 
>urg  (1847)  same  time  for  registration  and  delivery; 
(1853)   same   time   for  registration   and    delivery; 
lrgh  (1853)  registration  and  delivery  being  requirw 
three    months   after   publication ;    Belgium    (1855) 
ime  for  registration  and  delivery;  Spain  (1857)  same 
>r  registration  and  delivery  ;  Sardinia,  same  time  for 
ation  and  delivery;  Hesse  Darmstadt  (1862)  regia- 
and  delivery  to  be  made  within  twelve  months, 
ict  of  the  0  &  10  Viet.  e.  58,  enables  Her  Majesty  by 
in  Council  to  reduce  the  duties  on  books  and  prints  | 
led  in  and  imported  from  any  foreign  country,  such  j 
in  Council  to  be  twice  published  in  the  Gazette  within  \ 
n  days  after  the  issuing  thereof,  and  to  be  laid  before  j 
nent    within    six   weeks   after  the   issuing   of   it,  if  j 
nent  be  then  sitting,  or,  if  not,  within  six  weeks  after  \ 
nmencement  of  the  next  session. 


CHAPTER    XV. 
TRANSFER    OF    COPYRIGHT. 

Devolution  of  Copyright. 

two  kinds  of  property  recognised  by  our  law,  real — 
descends  in  cases  of  intestacy  on  the  heir-at-law-^ 
jrsonal — which  devolves  on  the  personal  represent*-; 

the  owner — copyright  belongs  to  the  latter  class,, 
7  personal  property.  Sect.  25  of  5  &  6  Vict,  c.45,; 
as  to  works  of  a  literary,  dramatic,  or  musical^ 
ter,  "  that  all  copyright  shall  be  deemed  person 
ty,  and  shall  be  transmissible  by  bequest,  or,  in  ca—, 
?stacy,  shall  bo  subject  to  the  same  law  of  distribu-j 
i  other  personal  property,  and  in  Scotland  shall  l»l 
1  to  bo  personal  and  moveable  estate."  J 

words  "  personal  representative,"  with  reference  to| 
>visions  of  this  Act,  are  defined  in  the  interpretation! 

to   mean   and    include    "every   executor,    adminia-j 

and  next  of  kin,^  entitled  to  administration." 

.  3  of  25  &  26  Vict.  c.  68,  has  a  similar  enactment  tf| 

nature  of  the  property  in  paintings,  drawings,  and! 
raphs.  I 
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,  then  aer  of  copyright  in  any  published  or       j»rt  t 

ion  dies  intestate,  the  copyright  in  such    (ll„.^7xv. 
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jjht  of  publishing  an  unpublished  work  ofb 
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nperty  in  a  newspaper  passes  to  the  assignees 

rietnr   on   his  bankruptcy  (a).     The  right  of  p 

L   is  "  goods   or  chattels"    within  the  meaning 

of  the  Bankruptcy  Act,    l84i>(?>)   which  provi 

•  and  chattels  of  which  the  bankrupt  is  repu 
ssing  to  the  assignees. (c) 

Assignment  of  Copyright. 

ord  "assigns"  with  reference  to  copyright 
>y  sect.  2  of  5  &  (5  Vict.  c.  45,  to  mean  and  incli 
erson  in  whom  the  interest  of  an  author  in  co 
dl  be  vested,  whether  derived  from   such  autl 

•  after  the  publication   of  any  book,  and  whet 
by  sale,  gift,  bequest,  or  by  operation  of  law 

\" 

>  case  of  unpublished  productions  of  a  liter 
ud  of  unpublished  engravings,  there  is  no  statut 
it  as  to  the  assignment  of  the  copyright, 
tve  already  seen  that  a  foreign  author  resid 
'annot  by  assigning  the  copyright  which  he  p 
his  work  in  the  foreign  country  enable  his  assig 
e  a  copyright  in  this  country.  (<7) 
>py right  of  an  author  being  the  sole  privilege 
and  publishing  copies  in  the  United  Kingdon 
of  the  Uritish  Dominion*,  the  question  h:is  ari 
a  valid  assignment  can  be  made  of  the  right 
I  publish  in  some  particular  part  only  of  the  Brii 
is — whether  the  enjoyment  of  the  right  can 
s  to  locality  ? 

13  of  5  &  ()  Vict.  c.  45,  provides  for  the  entr 
>try   book  at  Stationers'  Hall  of  the  title  of 
ne    of  first    publication,  name    and  abode  of 

•  and  of  the  proprietor  "  of  the  copyright  of 
>k  or  of  any  portion  of  #iirh  ''opi/rlyht ;"  an< 
liat  it  shall  be  lawful  for  every  such  regisU 
>r  to  assign  "  his  interest  or  any  portion  of 
7//1/-'  In"  by  entry  in  the  book.  This  shows  th 
issigunieut  is  valid,   but  it   is  not    clear   from 

1   of  the    enactment   whether   an  assignment 
d  as  to  time  only  or  as  to  locality  likewise, 
lint  has  not  been  expressly  decided  in  any  case, 
ions  of  several  eminent  judges  are  in  favour  of 

qmun  v.  Tripp  (2  Bos.  &  1*.  X.  S.  (>7). 

sect.  15  of  the  Bankruptcy  Act.  1869  (32  &  88  Vict.  c.  7 

Hahhrh,  (2  Do  U.  &  J.  280). 

it^«  v.  JJuusvy  (4  11.  L.  Caa.  815 ;  auk ,  pp.  25-80). 
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that  copyright  i  visible  as  to  locality,    t&JSj^rsyi       pAnT  i 

tin  h  there  Lad   been  assignment  to  the    cu.u™T 
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I  assign  t  bt  in  paHiihsj  copTtuim 

may  be  ina«  f  two  wi  g,  lJ**wi5Ir 

id*  r  seal  ;  or,  aeouadh .  bj 
k  of  registry  at  Station  re*  Hal" 

M5.  (b) 
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»nt,  and  of  the  name  and  place  of  abode  of  the 
he  form  given  in  a  schedule  to  the  Act  5  A;  6 

*  indispensable  to  a  valid  assignment ;  a  parol 
s  not  .sufficient.  This  was  decided  by  the  Court 
Mich  in  Pun;*?  v.  W'ilkrr.(b)  It  was  contended 
that  copyright  was  a  mere  personal  chattel,  not 
hin  the  3tatute  of  frauds,  and,  consequently, 
unmon  law,  like  other  personalty,  of  passing  by 
;  and  that  the  stat.  8  Anne,  c.  19,  did  not  makes 
ssary.  The  court,  however,  was  of  a  contrary 
udering  that  as  the  statute  of  Anne  required  a 
snt  from  the  proprietor  to  authorise  the  printing 
;  of  any  book  by  any  other  person,  the  conclu- 
ost  irresistible  that  the  assignment  must  also  be 
n  assignment,  being  in  the  nature  of  a  perpetual 
greater  than  a  license,  and  if  the  licence,  which  is 
ng,  must  be  in  writing,  a  fortiori,  the  assignment, 

greater  thing,  must  be  so  also.  This  case  was 
leimsnti  v.  Walker,^-)  and  by  the  Court  of  Com- 

IhtviilsiM  v.  Ko/in;(il)  and,  though  disapproved 
s,  its  binding  authority  has  been  recognised.^1) 
»  assignees  of  the  copyright  in  a  comedy  sought 
:ourt  of  equity,  but  did  not  state  in  their  bill  that 
'lit  to  them  was  in  writing,  Lord  Eldon  refused 
nj miction  till  that  fact  should  be  proved.  The 
io  were  unable  to  state  whether  the  assignment 
thor  was  in  writing,  afterwards  produced  an 
ing  that  all  the  manuscripts  of  dramatic  com- 
longing  to  the   II  ay  market   Theatre,  including 

in  question,  had  been  assigned  to  them  by 
1  indentures  in  writing,  dated  in  the  years 
and  1819.  Lord  Eldon  said  he  would  assume 
s*  title  to  be  regular  till  the  contrary  were 
granted  the  injunction  prayed  for.(/) 
.J.,  in  Ifr  Pinna  v.  Polhitl  (a),  incidentally 
i  opinion  that  a  deed  was  necessary  to  a  valid 

and  this  view  would  serin  supported  by  the 
ich  sect.  11  of  o  &  6  Vict.  c.  !•">,  speaks  of  the 
he   second  mode  of  assignment — that   by  entry 

of  registry — of  which    it    enacts   that   '*  such 

/,  p.  156.  (/')  o  M.  &  Sd.  7  ;  4  Camp.  8. 

Cros.861.  ('/)  i)  C.  B.  l.">6. 

3ramwell  and  Chanucll.  HI5.,  in  Cumbcrhwf  v.  C»pehnd 

<)• 

r.  Kelly  (1  J.  &  \V.  481).  (y)  6  Car.  &  I*.  70. 
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tt  so  entered  shall  bo  effectual  in  law  to  nil  intents 
u     being    Bubjeci    to   any 
■  i  shall  be  of  the  same  force  and   i 
h  a&Mgn ment  had   I  ^    by    tltvd."      However, 

Wight  man.  J,,  in  is  opini  of  Lorda 

y,(a)  aaj  thing 

1    in    the    statute   oi   8  Anne,  r.   19,  whlGD 

rnment  to  be  either  by  deed  or  attested  by 

■  ate  of  S 
eani  bo  me  that  <•>■  cunt  by  writing  only 

is  v?i  ruling  of  the   Souse  of  Lords  in 

h  ciuso  ol  to  be  d< 

In  thai  ease  Jeflreya  claimed  copyright,  by 

in    the   words   of   h    song 

■   Cook!  and   sought   fco  i   the 

Kyle,     JeflreyB  had  n 

nnwll'  u  reJ  Hull,  and  a  certified 

whir  1 1  is  by  statute  prim  proof 

hip,  was  pri  rial;   but  his  title 

was  offered,  con- 
Cook   for  paid 
• 

Chair,'  "  and  also  t)u<  ■ 
raon  to  whom  Miss  Cook  had  stated  that  she 
md  parted  with  \\  ight  in  tl  The 

it  was  urged  that  n 

lr  *  hip 

•rod notion  of   a   forma]    daed  of   assignment 

by  two  wttneeaea,     The  |  i  rated 

mitt*  d  thr  •  \  ideinv,  holding  \  I 

t?6  afforded  bj  ijis* 

wji  ted,  the  claimant  might   still  support  his 

if  a   formal    i 

upheld  this  rulii 
I  appeal,   i  thai    i1 

«te  title  admitted   on 

g   cinder  aeal,  the 
rov&J  the   judge's  r 

agh    t  tim.il 

aling,  decides  that  a  d» 
lit. 
finally  determined  thi  moat 

01. 
«.  Caa  X.  &  0  .  18  Scotch  Scm  Cm.  N.  8.  9U6. 


Pait  L 
Ciurrui  XV, 
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question  was  long  in  an  unsettled  state,  owing  to 
'ds  in  the  statute  of  Anne,  and  the  construction 
n  them  by  the  Court  of  King's  Bench  in  the  case 
vr  v.    \Valker.(a)     The  statute  of  Anne  imposes  a 

on    any  person    printing    or    publishing  a   book 

the  proprietor's  consent  "  first  had  and  obtained 
lg,  signed  in  the  presence  of  two  or  more  credible 
's/'  but  says  nothing  as  to  the  mode  of  assigning 
it.     rower  v.   Walker  decided  that  as  a  licence  to 

publish  was  required  to  be  in  writing,  a  fortiori 
^niuent,  which  was  greater  than  a  licence,  mast 
jo  ;  ami  the  same  reasoning  would  apply  to  the 
F  of  attestation  by  two  witnesses.  Then  came  the 
54  Geo.  3,  c.  lotf,  extending  the  duration  of  the 
it  conferred  by  the  statute  of  Anne,  and  inflicting 
;y  on  every  person  priuting,  reprinting,  Ac.,  any 
•   books  "  without   the   consent   of  the   author  or 

or  other  proprietor  or  proprietors  of  the  copy- 
\  and  in  such  book  or  books,  first  had  and  obtained 
H'j"  without  making  any  mention  of  attestation, 
i  enact  men  t  made  unattested  licences  valid,  the 
e  drawn  in  rower  v.  Walker  from  their  previous 
y  should  seem  to  have  lost  its  force;  for  the  reason 
iring  an  assignment  to  be  attested  was  that  the 
Anue  required  the  licence  to  be  attested;  and  a* 
e  in  writing  without  attestation  is  sufficient  under 

of  Geo.  3,  it  should  follow  that  an  assignment 
lg  without  attestation  is  also  sufficient.  However, 
ise  of  Davulmm  v.  Bohn9{b)  decided  subsequently  t° 

of  Geo.  3,  it  was  laid  down  that  for  the  purpose 
ferring  copyright  there  must  be  an  instrument  llJ 
attested  by  two  witnesses  ;  but  the  case  appears  ^ 
.'li  considered  as  if  it  had  arisen  before  the  bit  Geo. °\ 
us  that  statute  was  not  mentioned  in  the  argument* 
anient.  In  Jrffmj*  v.  Jlooteyfa),  also,  Lord  t>1' 
s,  Parke,  B.,  and  Alderson,  B.,  were  of  opinion  tb** 
isions  of  the  Acts  of  Anno  and  "Geo.  3,  as  to  licen^ 
ignment,  might  well  stand  together,  and  therefo*^ 

latter  Act  did  not  by  intendment  repeal  the  forme**- 
these  judges,  Alderson,  B.,  appears  to  have  coU* 
himself  bound(<7)  by  the  decision  in  Daruhon  V. 
id  Parke,  U.,  afterwards  changed  his  opinion. (e) 

I.  &  Sel.  7.  (b)  6  C.  B.  456. 

I.  L.  Can.  815.  ('/)  Sw  p.  915. 

tho  judgment  of  Ixjrd  WViwlcydiile  in  KtjU  v.  Jtjffhyt 
Gil). 
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question  was  again  distinctly    raised    h    1881    is 

•  i-        T    '  Itnul.(tt)      The   Court    of 

in    thai   case    held    that   the   construction    put 

n  the  8t;it  Vnue  iu   Pttwer  v.    Waifar  was  bind- 

on  thetfl  still,  notwithstanding  the  Act  od  BQ.  -i, 

that  an  assignment  ol  enpyrigk^ 

valid,  must  be  in  writing,  attested  by  two  w 

ppealed  against,  and  was  reversed  by 
unanimoe  q  of  the  Court  of  ftfnhetpmr  dm 

f   Erie,   C.J.,   Ct  Willed!   Blackburn, 

Ifellor,  JJ-)j  holding  thi  [tunenJ  *>f 

iftrr  the  pa*  54  G    '■■"•.  i.'.   156, 

uires  no  attestation. (b)      Erie,  C.J.,  said,  "An  express 
incut  ul  in  writing  should  he  valid  i^,  b)  my 

,  by  impli<  =  imactment  that  a  consent  in  wril 

bo  valid  wiiUuut  being  attested  by  two  iritasases.    The 
I  of  Anne]  required  at  in  writiutf 

itncHscs ;  the   latter    5 
re*  a  ag  only.     It  is  clear  to  my  mmd, 

the  Ad 

prees  words  of  that  stats 
'    valid   without    two   wh 
was  ;oi  enactment   to  thai 

r«'S   are   U  i  hat 

,  if  a  m  writing  is  valid  without    two  m 

titer  •►!  rena  follow  that  an 

valid  ;   for  If,  as  it  _rued 

,t    in    wnlitiLT    ifl    D04 
wit  i  i  witnesses,  so  neither  is  an  assignment : 

conM  ilnl  without  two  witu esses,  so  ai 

.    By  the 

i  ars  set  d  the 

lo  still  enacting  thai 
iting,   left    out    purpose!] 

HDS  to   Hi'  '  -         I  ii 

11  be  that  grsai  and 

ne  a  ;    hi  hsafegn  ured 

ry  think 


TOie,MitYM 

rgninri'  Mty  of  RttttrtutitJii  m  the  «m?  of  a 

1  <rtjui! 

:»rmcr 

nag  reaaun  fur  tu  noa-nnntaiity  in 
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second  mode  of  assigning  copyright  is  by  entry  in 
ok  of  registry  kept  at  Stationers'  Hall. 
.  13  of  5  &  G  Vict.  c.  45,  after  providing  for  registration 
author  or  proprietor,  enacts  "  that  it  shall  be  lawful 
ry  such  registered  proprietor  to  assign  his  interest,  or 
rtion  of  his  interest  therein,  by  making  entry  in  the 
Dok  of  registry  of  such  assignment,  and  of  the  name 
ace  of  abode  of  the  assignee  thereof,  in  the  form 
in  the  schedule  annexed  to  the  Act,  on  payment  of 
n  of  five  shillings ;  and  such  assignment  so  entered 
e  effectual  in  law  to  nil  intents  and  purposes  whatso- 
ithout  being  subject  to  any  stamp  or  duty,  and  shall 
:JiC  same  force  and  effect  as  if  such  assignment  had 
lade  by  deed." 

form  of  concurrence  of  the  party  assigning  the  copy- 
a  any  book  already  registered,  given  in  the  schedule 
Act  is  as  follows  : — 

B.  of  being  the  assignor  of  the  copyright  of  the  book 

tr  described,  do  hereby  require  you  to  muke  entry  of  the  aasigD- 
the  copyright  therein. 

;le  of  Buck.  Atwignrrof  tin*  Copyright      A*Hgofe  of  Copyright. 


Y.Z.  A.B. 


CD. 


this  day  of  18 

(Signed)         A.B. 

form  of  entry  of  assignment  given  in  the  schedule  to 
is  as  follows  : — 


r  entry.  Title  of  book.  Awipier  of  Uio  A^igneeof 

j  a  wn.  copyright.  copyright. 

[N#  t  out  the  title 
of  the  bool\  a  to  I 
reftr  to  the  pay* 

of  tin  registry  hook  *n  '  CD 

in  which  the  ori-  j 
(final  entry  of  the  : 
copyright  thereof  { 
is  made.~\ 


a  curious  discrepancy  that  while  sect.  13  requires 
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father 


mi  place  nf  abode  of  the  neatg 
renin   tli     schedule,  in  the  form  itself  whieh 
bednle   tlii>n*  is   no   r  r  bo 

le  nf  the  Would,  then,  an  B 

follow  ictly    the   form    given    \n    the    schedule,    mud 

e  r.t"  nbode  of  the  valid 

a**ig-  This  question  was  raised  but  not  detenu 

<*f  v. //  the  judgment  of  the  court  proceeding 

inds.     Tl  add  the  }•] at 

ie  assigt  de* 

sod  in  the  case  last  referred  to,  was  Umtu 
r  an  assign  is  a  "  proprietor"  within  JSjj 

meaning  of  that  tenu  in  I  of  5  &  8  Viet,  o.  I  ■"». 

be  any  proprietor  of  copyright  in  boc 

m  or  suit  in  equity,  or  any 

iK'Ut  of  MMUI 
jht,  unle  .\Ut  before  commencing  such  action, 

..!■•  in  the  book  of  regi- 

' .    The  oourl  did  ide  thii  question 

V  but  Cockburu,  O.J.j  baaed  'hit  an 

I    ;i   proprietor  within   the  application  of 

Lush,  .1  onaiderable  doubt  on  the 

■bject.rtnrl  the  other  two  judges,  Btaokbnru  and  Meflor,  JJ., 

elmi^d  to  expr  oo   ao  donbtfa]  ■  p 

tt,    O-J.j  It    of   the  «i  i   has 

anae  me  krongly  to  iuebne  t<»  ||m  opinion 

reqniree  th.it  the 
mistered  before  bi  ribaU  I  d  to 

►r  the    in!  if  his    OO] 

Bot  inply  to  th  a  bom  th< 

•kip  u  assigned,  pyrighf  ii  pel 

h  th  i  nothing  to  prevent  bin 

vxm  esffigning  >*  mode  by  which 

d  in  law,  the  statute  only  affordiug 
i  mode  of  making  the  assignment  mort 

■ive   than    Ihe    ordinary   mode    of 
«(d)     If  the  assignmen  tttite, 

don)  with Hut 

lis  n- 

■Hlgiiee  H]i..uld  eanae  an  entry  of  proprietorship  to 

N  mt  I  ob 
thai  there  is  a  distinction  in  the  curlier  aoctiooe  between 
tor1  as  aj  ik  ih 

originally  and  in  whom  the  property    orig 

.vao. 

dec  as  to  the  tuxxmaty  of  ■  deed, 
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Sale  of  eople* 
printed  befoio 
•eclgmnent 


Equitable 


vested,  and  any  person  who  takes  by  assignment  from 
nor  do  I  anywhere  in  the  Act  find  that  the  assignee 
any  right  to  insist  upon  having  his  name  entered  as 
new  proprietor :  the  only  case  in  which  the  change  of 
name  of  the  proprietor  is  to  bo  made  being  where  the  si 
tory  form  of  assignment  is  resorted  to;  and  even  in  that^ 
case,  it  is  not  the  assignee  but  only  the  assignor  who  osa§ 
insist  on  the  change  being  made  in  the  register.  Therefore^ 
to  hold  that  the  assignee  must  make  an  entry  under  sect.  24fi 
of  his  proprietorship,  before  he  can  sue  for  the  infringement 
of  the  copyright  transferred  to  him,  he  having  no  power* 
under  the  statute,  either  through  the  means  of  this  court* 
or  any  other  means  that  I  can  see,  to  enforce  the  registra- 
tion of  an  entry  by  way  of  assignment  under  sect.  13,  and  to 
apply  the  term  proprietor  to  him  would,  I  think,  work  con* 
siderable  inconvenience,  if  not  considerable  injustice.  How* 
ever,  although  I  make  these  observations  in  passing,  to 
show  the  matter  has  not  been  overlooked,  I  do  not  desire 
to  be  understood  as  resting  my  present  judgment  on  that 
point."  Blackburn,  J.,  observed,  "  With  regard  to  the 
objection  that  there  is  no  entry  of  the  plaintiff  as  proprietor 
of  the  copyright  under  sect.  21  of  5  &  6  Vict.  c.  45,  at  first 
I  thought  the  objection  fatal  to  the  plaintifFs  case,  but  after 
hearing  the  argument  my  opinion  is  much  shaken,  and  I 
would  not  support  the  nonsuit  on  that  ground  without 
further  time  for  consideration." 

In  this  state  of  the  law  it  would  obviously  be  very  unsafe 
for  an  assignee  of  copyright  to  commence  any  proceeding 
for  infringement  of  his  right  without  having  previously 
registered  at  Stationers'  Hall. 

Unless  there  is  some  stipulation  to  the  contrary  in  the 
conditions  of  sale,  the  person  who  sells  his  copyright  to 
another  may  print  any  number  of  copies  up  to  the  time  of 
the  sale,  and  retain  and  sell  such  copies  after  disposing  of 
the  copyright ;  though,  of  course,  he  commits  piracy  by 
printing  any  copies  after  the  sale,  (a) 

Courts  of  equity  have  given  relief  and  enforced  contracts 
in  many  cases  where  there  was  no  remedy  at  law.  Amongst 
other  maxims  which  they  act  on  is  one — that  Equity  looks 
upon  that  as  done  which  ought  to  have  been  done.  The 
most  common  cases  of  the  application  of  the  rule  are 
under  agreements,  all  such  being  considered  as  performed 
which  are  made  for  a  valuable  consideration,  in  favour  of 
persons  entitled  to  insist  on  their  performance.  Hence 
a  man  has  in  many  cases  a  title  recognised  and  enforced  by 
(a)  Taylor  v.  Pillow  (L.  Rep.  7  Eq.  418). 
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do  title  at  law.     Thus  an  agrer-mrnt  to       pa*t  t. 
1   by  Equity  as  a  valid  assignment,  and  in-    cturrn  XV. 
of  liUTiiry  property  have  hivn  restrained  win 
the  iiid  of  Chancery  bad  only  an  equitable 
lief,  an*!  +{  qo  bitl  nis&d  at  law. 

ord  Man  ndeed,  was  of  opinion  that  relief  would 

ad,  in   IfiZIar  v.  Tn>il»rf(a) 
art  of  equity  saw  a  law  right  aaating  in  the 
■  aid  not  interfere.     Such  also  was  the  opinion 
v.  Murray. (b)     But  Lord  Lynd- 
r)  referring  to  this  impression 
rvod,  "  If  by  this  it  was  meant  to  be  said  that 
\  would  only  interfere  when  the  legal  right 
v  applying  \'^r  its  interference,  I  will  n* 
♦•  I  think  that  a  court  of  equity  will  ass 
g  an  eqnitabl  when  the  legal  right  inter- 

?vent  his  obtaining  jottic  svise  great  fraud 

!)  the  plaintiffs,  wIm  Bought  to  restrain 
ingenue  ut.  of  their  property    in   certain   reports  of 
hem  for  publication  by  two  barristers, 
litable  title  to  the  copyright  nnder  an 
fit  with  the  barristers  who  reported  the  eases.     The 
i    Ijouncelot   Shaclwell,  v  nctly  of 

n  that  ti  tiffs  hud  made  onl  «>uly  aa  equitable 

right,  but  that,  nevertheless,  they  had  stated  quite  a  surK- 

lupport    their  bill;   and  he  eon  tinned   I 
cajnnrtioR  mg  the  defend*]  the 

i  f  the  pi  With  reference  to  the  nafcn 

t  agnvini-ni,  Kite  I  ;  "What  the  plain* 

b  state  b<  that   they   have  agreed  with    A     and    B 
.and  B.  shall  rep  for  I  hi  m  \  :oi'l  aooordutghr  a. 

^e»j  which  are  printed  by  Sv 
,  th  pnbKsn  them,  and  I 

aver  that  they  have  n  copyright  in  the  oaai 
m   1   think  that   they   have  in   equity,  but     I 
understand  how  I  t  law; 

[OB&Doteee  thai  iieraons 

prepare  a 

t  at  taw,  for  nothing  can  pa**  at  1 

cans'  vith  raapi 

aa  assignment,  bat  also  with   respect  to  a  release,  aa 


^« 


315-       lillt  «V  tlltf 

Hum.  385). 


by  Ui«»  wutiff  judir?  in 
(i/)  3JUT.3J17. 


it: 

a 

■ '  ■  i  *»  *.  ■    ■  i 

i-.pi: 

ill 

■»T 

•iTi  act'"- 

:i   ^:i 

V.: 

•ill 

«••:  ::.  • 

v.;  ....... 

th 

V 

•W.z.riY 

l*"*  LAW  OF  <ViPTKIGHT. 

T.1":'..  "•  !■  i- -i^ts  -m.  that  there  cannot  ho  a  release  of  » 
:'■::■.::■•  r:_*L'.  av.d  ooii>eipien:ly  there  cannot  be  an  assign- 
:•■•:::  ■  :  a:.\  :\.\:-j  that  doe*  noi  now  exist." /i  The  same 
: ■ ; - :  l*  ■  N ■  w  ■  .  :■. ■  ;  <•  i\>.  "  Th  is  c  ■« rt  a  1  way s  t  akes  notice  of 
T!.-  ■  :•.:::  -.":  ".■■  ::."•  re-:  :  and  if  the  equitable  right  to  the  copy- 
!_r!.'  >  !'.;v!'  .  Tiii-  c-.-urt  will  take  care  that  the  rwl  I 
■  ;■;•■*•■  \  -!..".  )••  :r:..-d.  notwithstanding  there  maybe* 
d ■  :  ■  :  v.  !••  -i- .■:  :'  *h •■  Iviral  property."  Ami  Lord  Eldon, 
■  title,  wh-re  he  thought  it  advisable 
uld  be  tried  :<:  law  1  lefore  he  gr.mted  an 
i  ib  •  defendant*  t  i  admit  the  legal  title  of 
■it-  tri:d  »»f  Tin-  action.  »■ 
in  writing  between  an  author  and  a  bo^k- 
-.  *■■■!■  by  whi  b.  at:  r  reciting  ibat  the  author  had  prepared 
a  n--w  ..:::-.  ■:■  •  f  .-ne  •>!'  bis  w.-rks  which  the  publisher  wa* 
de-ir  ii-  •■:  y'lircba^iiiir.  it  wa<  agreed  that  2."iiMi  copies  of 
tbt-  w..rk  -b  -ul-i  be  printed  a:  the  expense  of  the  bookseller, 
wb--  w:t-  t-  pay  the  author  by  instalments  a  sum  named 
t'r  ibe  -aid  edition.  w;:<  hA\  :o  c  n>titute  the  publisher, 
li •■:  up  ivly  The  purchaser  of  2 *■■'»■  ■  copu-s  of  the  work,  bat 
an  a^iirm-e  in  •  ijir.Ty  of  th"  copyright  To  the  extent  of  beinjf 
alone  entitled  t"  publish  the  whole  edition,  consisting  of 
2 "•«.»« »  copies,  and  t.»  prevent  the  piracy  \d'  that  edition  by 
any  other  p.-i>-  n.  ■  ' 

(hi  ili--  other  hand  a  written  agreement  hetweeu  an 
author  and  a  publishing  linn  that  the  latter  "should  print, 
reprint,  and  publish  a  work  -«f  The  author's,  at  thc:r  o^u 
ri<k.  on  the  t"rms  «>f  dividing  equally  with  him  any  profit* 
that  there  nii«jrhi  be  afier  payment  of -til  expenses;  and  thai 
if  all  the  copir*  >h«iuld  be  sold  and  another  edition  should 
be  reijniri-d.  the  author  should  make  all  necessary  aheratiou? 
and  ;id unions,  and  the  juiblishrrs  should  print  and  public 
a  >ecund  and  Mib-c^iicnT  editions  ^n  the  same  terms,  and 
that  if  all  the  copies  of  any  edition  should  not  be  sold  in 
live  year<  fr-'in  the  Time  of  publication,  the  publishers  might 
sell  the  lvniainii.g  coj»ie-  by  auction  or  otherwise,  in  order 
to  el">e  the  aecnulit1'",  was  Ik  Id  by  the  Lords  JustiiVS. 
aHiruiing  tlie  «leei>i..n  of  W-od,  V.C,  not  •■»  be  a  ee-zitract 
for  th"  assignment  ••("  the  author1^  copyright  but  a  mere 
pergonal  contract  i>n  both  >ides  not  assignable  by  either 
party. 'V)      The  linn   with   wh-mi   the  agreement  was    made 

(d)    Sru  :il>U  S»'u.(  V.  MiHttjfntiH  ^1  Jur.  -I.'iO). 

(A)    Hnhn  V.   J.-J>"    (lOjllf.  421). 

(r)    Ma,r man  V.   T**iu  {'J  Kll»s.  4«»L*). 

00  Swtrt  v.  Cnhr  (11  Sim.  f>73). 

(' )  Stt  nns  v.  Htunimj  (l»  1).  M.  &  ('..  'J'JD ;   1  Kay  &  J.  lGtf). 
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I    their   interest    having    been 
i  new  firm,  the  latter  firm  waft  held  not  entitled   ( 
lin  the  publication  of  a  new  edition  by  another  pub- 
wit  h  the  author's  concurrence. 
*irnilar  ease  was  Reade  v.  Bentley^a)  where  an  agree-  R* 
d  into  between  the  plaintiff  and  defendant 
ould  "publish  ;it  ln>  own  expense  and  risk 
100k  written   I  laintiff,  and  after  deducting  from 

produce   of  the  sale  the  charges  for  printing, 

ients,  embellishments,  and  other  incidental 
eases,  including  the  allowance  of  10/.  per  cent.  OS  the 
m  amount  of  the  sal<  and  risk  of  bad 

U,  t)  maining  of  every  edition  that  should  be 

led   equally   h  plaintiff  and 

ndan  looks  sold  to  be  accounted  for  at  the 

ning  twenty-five   copies  as   twenty-four, 
eft  it  should    bo   thought  a<l 
tea,  or  at  a  lower  price,  which  wa 

he  ji  I   and  discretion  of  the  defendant,*1     The 

>d)   was  clearly    of  opinion   that    this 
ecment    was    not,    and   wa.s    never   intended   by   either 
for  the  sale  or  pun  be  copy- 

t.     The  -aid,  "It  is  unforrur. 

ishera  and  authors  should  frame  bl 

t,  as  from  tb  Stevens  \ 

in  the  habit  of  doing.     At 
ton  (  I  see  in    bl  more 

n    1   did   in  Stevens  y.  i  that  there  was 

pose  of  I  by  this  agreement, 

I  c  that  authors  or  publishers  are  so 

and  ralne  of  that  right,  aa  not 
d  express  their  intention  when  they  mean  the  copy- 

ease  of  Read*  came  a  second  time 

-  1  for  the  del  did  not  con- 

that  the  agreement  amounted  toassJe  tght] 

IF  ha*i  thereby  gr 
odajit  an  irrc  print  and  publish. 

-Clu» 
agi 

I  and 
1 1  ue  publishing  fi 

•   Sweet  i  ,  the 

will  I.  'ig  &  right  to  pul 

defendant  could  ooznpel  the 
(«)  I  (*)  4  £  ft  J.  Mi. 
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Paw  l  plaintiff  to  abstain  from  publishing  a  single  copy  of 
xv#  work,  so  long  as  ho  expressed  his  readiness  to  conta 
publishing.  But  the  plaintiff  has  no  reciprocal  power.  ] 
could  never  compel  the  defendant  to  publish  more  than  1 
single  edition  of  the  work.  His  powers  are  limited  to  whafei 
the  contract  gives  him;  and  according  to  the  contract^ 
when  the  defendant  has  published  a  second  edition  the  oak- 
tract  on  his  part  is  fulfilled.  This  is  a  position  of  consider^ 
able  hardship  for  •  an  author,  and  one  which  ought  to  b% 
clearly  shown  upon  the  face  of  a  contract,  to  have  beodf^ 

contemplated  by  the  parties  who  entered  into  it Dp 

cannot  be  contended  that  the  agreement  on  the  author*^; 
part  is  like  a  grant,  in  which  the  onus  is  upon  the  grantor^ 
of  showing  that  he  has  not  parted  with  all  which  the  gnat' 
appears  to  comprise.  The  onus  is  here  with  the  party  win* 
contends  that  this  agreement  amounts  to  a  licence,  which 
upon  the  face  of  it,  it  does  not.  It  certainly  is  not  aft 
assignment  of  the  copyright.  It  does  not  appear  to  me  td 
create  more  than  a  joint  adventure ;  and  if  licence  there  be 
at  all,  it  is  only  a  licence  so  far  as  may  be  necessary  for 
carrying  out  that  joint  adventure,  and  an  implied  licence  for 
that  purpose.  That  being  so,  the  onus  is  upon  the  defendant 
of  showing  that  the  contrary  construction  is  necessary;  and 
that  not  being  shown,  a  construction  which  would  leave  the 
author  fast  bound,  and  the  publisher  entirely  free,  after  the 
publication  of  one  edition,  is  not  a  reasonable  construction 
to  adopt  in  considering  the  effect  of  an  agreement  of  this  cha- 
racter ?  "  His  Honour  showed  his  disapprobation  of  the  loose 
manner  in  which  the  agreement  had  been  framed,  by  giving 
no  costs,  considering  each  party  equally  in  fault  for  having 
entered  into  an  agreement  so  difficult  of  interpretation. 

Where  a  writer  agreed  with  a  publisher  to  edit  a  transla- 
tion of  Montaigne's  works,  adding  notes  and  a  biographical 
sketch  of  the  author,  for  a  particular  sum,  to  be  increased 
by  certain  other  sums  as  further  editions  should  be  pub- 
lished, all  the  copies  published  to  be  printed  by  the 
publisher,  the  intention  being  that  he  should  have  the 
copyright ;  and  the  work  was  published  before  the  stat. 
5  &  6  Vict.  c.  45 ;  the  question  was  raised,  but  it  was  not 
necessary  to  decide  it,  whether  the  writer  was  the  author 
and  owner  of  the  copyright  in  the  work.  "  I  do  not  wish 
to  express  a  decided  opinion/'  said  Blackburn,  J.,  "  but  my 
present  impression  is  that  he  would  have  been  the  author, 
and  that  the  copyright  would  have  been  in  him,  although  a 
court  of  equity  might  have  called  on  him  to  transfer  the 
copyright"  to  the  publisher.     Mellor,  J.,  was  of  a  similar 
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.(«)     After  the  death  of  the  publisher  in  this  case, 
the  writer's  knowledge  and  assent*  regia- 
_rht  in  her  own  name,  under  5  &  0  Viet. 
>;  and  it  was  held  that  the  prim&fite&e  evideaoe  of  her 
afforded    bj  ber   vraa   aot    rebatl  d   by  tho 

rifle  of  p'  formal  assignment  in  writing. (ft) 

In   thi*  case  of  photographs,   paintings,  and    drawings, 
can  equitable  title  by  a   par  t   to 

as  sec^  J">  and  2G  Vict,  i  cpreaaly  fro- 

th respect  to  them,  that  f<  every   assignment  and 
[ice  to  use  or  copy,  by  any  means  or  pro. -ess,  the 
i  or  work  whieh  shall  be  the  subject  of  such  copyright 
be  mad»  cie  note  or  memorandum  in  writing,  to 

tinned    by  thf   proprietor  of   the  copyright,  or  by  his 
tgmt  appointed  for  that  purpose  in  writing."^) 
A  valid   a*  the  copyright    in    dramatic   and 

Mcral  co:  iis.reiFtrded  simply  as  literary  productions, 

Dd  nol  carrying  with  them  the  right  of  repress 
It  tttde  either,  first,  by  an  instrument  in  writing  which  I 

►  be  under  seal  or  attestedj>y  witi  nidly, 

hf  entry  in  the  book  of  registry  a1    8i  'a  Hall  in  the 

win  above  %r  issignraent  of  books. 

The  neceeatty  of  writing  to  confer  ;t  titl  aent, 

nEd  at   I  i   the  caaea  already  cited  with 

ice    to    the    assignment    *►!  jht    in    books,    as 

fart  t"  6  St>  6  Vi« 

i  *•  book  n  ii  nted  to  inchzoe  M 

a  volume,  pamphlet,  sheet   of  loiter  pt 
b*t  of  music,  Ac." 

The  rip v  >g  to  be  ropresen 

•  lira  trial  ie    or   tun  lght  * 

'tie 

a  dram  >ka|| 

gulden  tooom » 

wrftinning  mich   dramatic  pier 

Me  an  «aid  r 

b  mir  express* 

-a  that  an  '<Hignm» 

etion  wan  in  all  probability  MM 

he  dociaioti  in  Ovmbtrlarut  v.  Ptanehe,(c)  that  a 

(«/)  Ser  the  caaea  <]taotcd  >  (•)  I  A  &  E.  6»K 

M  2 


Ouumai 


P*lnl!n 


pad 
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thor  simply  assigned  the  copyright,  he  also  parted 
he  right  of  representation,  (a) 

iting  is  necessary  to  the  .assignment  of  the  right  to 
ent,  or  cause  to  be  represented,  a  dramatic  or  musical 
This  has  been  held  to  follow  by  inference  from 
I  of  3  &  4  Will.  4,  c.  15  (the  Act  which  gave  the 
•s  of  dramatic  pieces  the  sole  right  of  causing  them 
represented),  which  imposes  a  penalty  on  any  person 
ming  dramatic  pieces  "  without  the  consent  in  writing 
•  author  or  other  proprietor  first  had  and  obtained/1 
is  section  renders  a  consent  in  writing  necessary  to 
-  a  single  representation,  it  has  been  decided  by  the 
of  Common  Pleas  in  Shepherd  v.  Conquest  (h)  that  an 
ment  conveying  the  exclusive  right  to  represent 
*hout  Her  Majesty's  dominions,  or  (if  that  be  pos- 
in  some  definite  part  of  them,  must,  in  order  to  be 
bo  in  writing  also.  In  that  case  the  plaintiffs  had 
od  by  word  of  mouth  one  Courtney  to  visit  Paris  for 
irpose  of  adapting  a  piece  there  in  vogue  for  repre- 
ion  upon  the  English  stage,  the  terms  being  that  the 
iffs  should  give  him  a*  weekly  salary  and  pay  his 
ses,  and  should  have  the  sole  right  of  representing 
ece  in  London,  Courtney  to  retain  the  right  of  repre- 
ion  in  the  provinces.  In  pursuance  of  the  agreement 
aey  proceeded  to  Paris,  and  adapted  a  piece,  which 
?presented  by  the  plaintiffs  at  their  theatre.  Courtney 
ards  assigned  the  copyright  in  the  piece  to  the 
lant,  who  caused  it  to  be  represented  at  his  theatre, 
upon  the  plaintiffs,  claiming  the  sole  right  of  repre- 
ion,  brought  an  action  to  recover  the  penalties 
ed  by  sect,  2  of  3  &  4  Will.  4,  c.  15.  It  was  held 
here  had  been  no  valid  assignment  to  the  plaintiffs 
of  the  copyright  in  the  piece,  or  of  the  sole  right  of 
mentation,  and  consequently  that  they  must  fail  in 
action. 

t.  22  of  5  &  6  Vict.  c.  45,  in  cases  where  it  is  intended 
ign  the  right  of  representation  as  well  as  the  copyright 
Irarnatic  or  musical  piece,  renders  necessary  an  entry 
?  book  of  registry  of  the  assignment,  expressing  an 
ion  to  convey  the  right  of  representation.  The  lan- 
»  of  the  enactment  refers  only  to  cases  where  it  is 
led  to  convey  both  copyright  and  the  right  of  repre- 
ion ;  nothing  is  said  as  to  the  mode  of  assigning  the 

Per  Cur.  in  Lacy  v.  Rhus  (4  B.  &  S.  873  ;  33  L.  J.  157,  Q.  B. 

.  N.  S.  607  ;  12  W.  R.  309). 

17  C.  B.  427  ;  25  L.  J.  127,  C.  P.     See  17  C.  B.  442. 
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otation  separately      We  bare  jnat  seen  that       P4*r  l 
be  assigned  by  writing,  and  there  does  not  seem  to   c*urr**xi 
i  a  valid  assignment . 
i   application   to   the   oase  of   a  simple 
elusive  right  of    representation,  and 
assiguing  that  right  does  no1   require  bo  be 
'hough  it  likewise  convey  the  copyright, (a) 
i  a  deed  assigned  t(  both  copyright  and  acting  right  M 
a  dramatic    piece,  it  was  held    by  the  Court   of  Queen's 
each   tli.v  tration    was   not    required    to    entitle    the 

to  bring  an  action  for  infringement  of  his  right — 
sect.  22  does  not   apply  to  a  ease  in  which  there  is,  in 
ram,  an  assignment  of  the  right  of  representation  itself. (ft) 

mg  to  "  let  11  have  " 
i  drama  belonging  to  A..,  in  discharge  of  a  particular  sum 
wkicb  A.  owed  to  K,  this  was  held  by  Byles,  J.,  at  Nisi 
PViu*,  tu  be  a  complete  assignment  to  B.  of  A.'s  whole 
property  in  the  drama, (r) 
•The  Lhor  or  proprietor  of  a  drasu 

epreeentahi'ti.  Deed  not  be  under  the  hand  of 
iprietOT  himself,  but  may  be  given  by  an 

us  omission  in  the  Acts  of  Parliament  relating  Pubiuhwi 
to  copyright.  no  of  them   mentions  the  assignee  of  tm*T%rlu^ 

1  engraver,    or   expressly    confers   a   copyright    on   such 
•fciglie*.      Bat  <>.   J,   r.    lo\  the    Vet    which 

k*t  gave  in  prints,  and  imposed  penalties  for 

*ftfriri_'  "  that  it    shall   and  may   bo 

Uwful     for   any    \  or    perse 

any  |  lor  printing,  from  the  original 

ar»  thereof,  to  print  and  reprint  from  the  said  plates 
any  of   the  penalties  in  this  Act  men- 
Thin   M-etion,  says   Boiler,  J.,  in   2 
§,(e)  takes   it   for  granted  that  the  proprietor  may 
it   the  same   oas<  ."When 

ly   published    the    requisites    of    the 
statute  m  i  with.     Then  the  exclusive  right  was 

fStud  in  the  engraver ;  and  the  instant  he  assigned  to  the 


I 
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plaintiff,  the  latter  had  every  right  that  the  engraver  had 

before." 

Tin-  a^MiTM'-  may  maintain  an  action  for  penalties  in  his 
i.«\\ii  iiaiijf.  It  wa>  argued  in  Thorn j>*on  v.  $uihoh>1*  that 
tit'  itlrrt  of  the  Isr  ami  2nd  sections  of  8  Geo.  2,  c.  13, 
T.ik  n  t-  ovther.  was  that  the  purchaser  from  the  original 
riiirravi  r  is  merely  exempt  from  the  penalties  of  the  statote, 
I  nit  that  if  any  other  person  copy  the  plate  the  action 
must  be  brought  by  the  original  proprietor,  who,  perhaps, 
may  be  consult  red  as  a  trustee  for  the  assignee,  as  to  any 
dam.-uro  that  he  may  recover.  But  this  reasoning  did  not 
prevail,  and  the  assignee  was  held  entitled  to  maintain  the 
ait  ion  in  his  own  name. 

An  alignment  of  the  copyright  in  engravings,  it  would 
seem.  mu>t  be  in  writing,  signed  by  the  proprietor  with  his 
own  hand,  in  the  presence  of,  and  attested  by,  two  or  more 
credible  witnesses.  None  of  the  Acts  contains  any  provision 
as  t"  the  mode  of  assigning  the  copyright,  but  17  Geo.  8, 
e.  "»7.  gives  to  the  proprietor  a  remedy  by  special  action  <?n 
the  ease  again.M  any  one  who  prints,  reprints,  imports  for  | 
sale,  publishes,  sells,  or  otherwise  disposes  of,  any  copies  of 
any  print,  engraved,  etched,  drawn,  or  designed  in  Great 
liritaiu  *'  without  the  express  conseut  of  the  proprietor  or 
proprietors  there,  if  first  had  and  obtained  in  writing,  signed 
b\  him.  her.  or  them  respectively,  with  his,  her,  or  their  own 
hand  or  hands,  in  the  presence  of,  and  attested  by,  two 
or  ui'-re  credible  witnesses."  As  a  licence  requires  the 
observance  of  these  formalities,  it  should  seem  that  their 
observance  is  also  necessary  in  case  of  an  assignment  of  the 
copyright.     A  deed  does  not  appear  to  be  necessary. 

The  Act  which  first  conferred  a  copyright  in  paintings, 
drawings,  and  photographs,  2">  &  26  Vict.  c.  6S,  has  a 
special  provision  ^seet.  o)  as  to  the  mode  of  assigning  the 
copyright,  or  of  giving  permission  to  copy,  or  use  in  any 
other  way,  the  subject  of  the  copyright.  In  the  case  of 
every  such  assignment,  or  licence,  a  writing  is  necessary 
signed  by  the  proprietor  of  the  copyright,  or  his  agent 
appointed  for  the  purpose  by  writing.  Furthermore  iby 
sect,  t  the  protection  of  the  Act  is  withheld  from,  and  no 
action  for  penalties  is  maintainable  by,  an  assignee,  unless 
an  entry  is  made  in  "  The  Register  of  Proprietors  of  Copy- 
right in  Paintings,  Drawings,  and  Photographs,"  kept  at 
Stationers'  Hall,  of  the  assignment,  stating  the  date  of  the 
assignment,  the  names  of  the  parties,  the  name  aud  place  of 
abode  of  the  assignee  and  of  the  author  of  the  work,  and  a 
biii'rt  description  of  the  nature  and  subject  of  the  work. 
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Iment  Act  of  5  &  6  Vict.  c.  45,  as  to  entries  and 
ments   of  copyright   and  proprietorship,  shall  apply 

books,  dramatic  pieces,  and  musical  compositions, 
articles  of  sculpture,  and  other  works  of  art  to  which 
rder  in  Council  issued  in  pursuance  of  the  International 
ight  Act  shall  extend  ;  except  that  the  forms  of  entry 
ibed  by  the  5  &  0  Vict.  c.  45,  may  be  varied  to  meet 
reumstances  of  the  case,  and  that  the  sum  to  be 
ded  by  the  officer  of  the  Stationers'  Company  for 
g  any  entry  required  by  the  International  Copyright 
hall  be  one  shilling  only.  The  subsequent  Act, 
ct.  c.  12,  to  extend  and  explain  the  International 
ight  Acts,  incorporates  7  Vict.  c.  12,  with  which  it  is 
•cad  and  construed  as  one  Act.  (a)  All  the  provisions, 
of  5  &  (>  Vict.  c.  45,  with  respect  to  the  mode  of 
ment,  apply  to  assignments  of  the  foreign  copyright 
red  by  the  International  Copyright  Acts. 
eign  copyright,  under  the  International  Copyright 
may,  therefore,  be  assigned  either,  first,  by  writing, 

need  not  be  under  seal;  or,  secondly,  by  making 
in  the  book  of  registry  at  Stationers'  Hall  of  such 
ment,  and  of  the  name  and  place  of  abode  of  the 
ee  thereof. 


CHAPTER  XVI. 
PIRACY. 


r  is  the  infringement  of  copyright.  It  would  not 
*y,  perhaps,  to  give  any  other  definition  of  piracy 
would  apply  to  the  infringements  of  property  in  all 
fferent  subjects  in  which  our  law  now  confers  a  copy- 
but  the  leading  and  distinguishing  feature  of  piracy 
it  it  reproduces  the  pirated  work  in  such  a  manner 
nterfore  with  the  profit  and  enjoyment  which  the  pro- 
r  derives  from  it.  (b)     Yet  everything  that  does  this  by 

Sect,  in  of  15  Vict.  c.  12. 

*  It  is  enough  th;it  the  publication  complained  of  is  in  substance 

whereby  a  work  vested  in  another  is  prejudiced :"  (Lord  Ellen- 
h  in  Rmrorth  v.  HV/itv,  1  Camp.  08.)  "  If  so  much  \&  taken  that 
ue  of  the  original  is  sensibly  diminished,  or  the  labours  of  the 
1  author  are  substantially  to  an  injurious  extent  appropriated 
:her,  that  is  sufficient  in  point  of  law  to  constitute  a  piracy  pro 

(Story,  J.,  in  Fnlsuui  v.  Marsh.  2  St.  Rep.  115.)  ••  Tne  inquiry 
t  effect  must  the  extracts  have  upon  the  original  work.  If  they 
it  less  valuable  by  superseding  its  use  in  any  degree  ♦*»«  right  of 
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\  lays  the  author  of  the  interference  open  to  the  civ 
iracy.     For  examj  nd  fide  abridgment  of  a  I 

enonsly  impair  th*'  profit  which  the  proprietor  of  the 
-wnrk  !  from  it,  at  the  same  time  that  it 

tone    of   the  penalties 
nkieh  the  law  attaches  to  piracy.     Nevertheless,  where  t lit- 
is not  om*  of  those  which  are  in  express  terms  pro- 
h\  of  piracy  has  been  applied  m 

.h  cases  on  record  than  thut  of  the  degree  in  which 
nee,    by    reproduction,  with   the 
nble  from  another  work  in  which  copy  right  existe.     It 
pall  be  supposed  that  a  t  est  of  this  ohar 
for  variance  of  opinion,  and  that  many  litigated  cases 
arisen  with  respect  to  its  application.      It  will   be  well 

lacfa  class  *f  productions 
i racy  may  be  commit: 

Books, 

As  piracy  is  the  infringement  of  copyright,  and  copyright 
ued  by  5  &  •'»  Virt.  c.  45,  t<>  mean  "the  sow 
ive  liberty  of  printing  or  otherwise  multiplying  o 
any  suIm  which  the  word  is  applied  in  the  Act 

can  be  committed  in  no  other  mai, 
i  by  the  multiplication  of  copies. (a) 
» long  ago  as  1793(6)  it  waa  bald  that  the  public  recita- 
froin  |   production   in  which    copyright 

was  not  a  piratical  publication.     In   that  case  (an 
for  infringe  yright  in  a  dramatic  pi 

fhieh    wa  1    under   the    Act   of  Anne,   Bailer, 

fed  :  "  Rcpor'  vy  can  never  be  a 

ustanees  of  stren 
I  surprising,  but  the  mere  act  of  n 

jury 
the  defen  id  pirated  the  work  itself."     The  law 

iglit  iCBtmg  it,  ai  goes  simpU 


Only  by  BOl 
COpU* 


Jfun  i:ititton[c)    m  king';* 


•  a»  uiCriiit:«'d  -  it  cm*  b  w  itt  »h«t 

liiw  wai  •!  tcwtor*  v.  / 

|  A  Uruiil.it ion  may  be  calh<d  a  t™i»eri|> 

Miorpliot  i  iiUtxJ  a  ci . , 
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Bench  was  of  opinion  that  such  a  mode  of  publication 
no  right  of  action. 

The  law  remains  the  same  under  the  more  recent  A(i 
■">  A  i>  Viet.  e.  15,  as  the  case  of  R<*ul<:  v.  Conqii€*t[a) 
In   that    ease,  a  novel    written  by  the  plaintiff  bad 
draiu.it ised  by  the  defendant  and  performed  at  his  tbetfeAJ 
This  was  treated  by  the  plaintiff  as  an  infringement  of 
copyright  in  his  book,  and  he  brought  an  action  to 
the  penalty  imposed  by  5  &  0  Vict.  c.  -45,  for  snch 
infringement.     But  the  Court  of  Common  Pleas,  foil 
the  deei>i<iti  in  Cnlvman  v.  Watlun,(l)  held  that  thedefi 
had  not  infringed  the  plaintiff's  copyright  in  his  book  tf 
dramatising  it  and  publicly  performing  it  at  his  theatre. 

Kven  if  the  public  recitation  of  a  book  in  which  copyrigl* 
exists  is  not  made  from  memory,  but  takes  the  form  of  ft 
public  reading  out,  from  the  work  itself,  of  the  whole  or 
1 1  irtii'iis  of  it,  this  would  not  amount  to  an  infringement  of 
tin1  author's  copyright,  (r) 

I  hit,  although  the  whole  work  might  be  read  out  or 
dramatised,  copies  of  the  work  so  read  out  or  dramatised 
cannot,  without  infringing  the  copyright,  be  distributed  and 
s-ild  ti»  the  audience,  though  for  the  mere  purpose  of  assist- 
ing them  to  follow  the  representation  or  reading. (if) 

A  multiplication  of  copies  for  the  purpose  of  gratuitous 
distribution  i>  as  much  an  infringement  of  the  proprietor's 
copyright  as  if  the  multiplication  had  been  made  for  purposes 
of  pecuniary  prolit.  Thus,  where  a  member  of  a  Philhar- 
monic Society  desiring  to  have  a  particular  piece  of  published 
music  performed  at  a  concert  of  the  society  to  whichi 
be>ides  the  members,  other  persons  were  admitted  for 
money,  caused  a  number  of  copies  of  the  piece  of  music  to 
be  lithographeii  and  distributed  amongst  the  members  of 
the  choir  without  the  consent  of  the  proprietor  of  the  copy- 
right, this  was  held  to  be  an  illegal  multiplication  of  copies, 
and  a  violation  of  the  proprietor's  right. (0 

The  same  view  has  been  taken  by  the  Scotch  Court  of 
Session  in  a  case  of  gratuitous  circulation. (/) 

Where  an  original  catalogue  of  old  and  curious  books  in 
the  possession  of  a  bookseller,  intended  merely  as  an 
advertisement  of  the  books,  was  in  great  part  copied  and 
published  as  his  own  by  a  rival  bookseller,  who  had  a  similar 

(a)  0  C.  II.  N.  S.  7:m  ;  30  L.  J.  209,  C.  1\  {b)  5  T.  K.  245. 

(r)  l\r  WimmI,  V.C..  in  Tinshy  v.  Lacy  (1  H.  &  M.  747;  32  L.  J. 
M5,  Ch.  ;  11  W.  K.  S77).  (./)  lb. 

(,  )    .Xnnlto  v.  Sn,i/nfr  (12  (\  B.  177). 
{/)  Altjamhr  v.  Mavhuzn  (i>  Scotch  Soss.  Cas.  2  Sit.  748). 


davs  seems  to  be  alin<.ist  an  imiMi<*«ihilitv.  Tin-  7.'  •■'■;■■■•* 
toman  ideas  on  any  subject  is  limited,  ami  the"  '* 
\  uf  the  busy  brains  ami  pens  of  preo-diiur 
B  so  numerous,  that,  if  books  are  to  he  written,  the 
»t  be,  to  soine  extent  at  least,  beholden  tor  their 
>  those  who  have  written  before.  If  no  copyright 
rork,  of  course  subsequent  writers  may  make  of 
'  they  like,  and  reproduce  it  to  any  extent  they 
;  if  a  copyright  does  exist  in  it,  then  the  import  ant 
lat  difficult  question  arises,  in  what  manner  and  to 
may  subsequent  authors  make  use  of  the  materials 
q  it  without  an  infringement  of  the  copyright, 
•rds,  how  far  may  one  writer  avail  himself  of  the 
another's  labour  in  which  copyright  exists, 
jecting  himself  to  the  charge  of  piraey  ? 
rers  to  the  question,  what  amounts  to  piracy.'  r.^uof pir*cy 
Ferent  judges,  have  been  variously  expressed  ;  but 
nt  to  the  conclusion  that  the  question  must  he 
neof  fact,  to  be  determined  with  reference  to  the 
•cumstances  of  each  individual  case;  and  this 
fact  may  be  determined  differently  by  judges 
one  as  to  the  principle.  (6)  A  summary  of  the 
sts  of  piracy  which  have  been  given  by  the  most 
Iges  will  rurnish,  perhaps,  the  clearest  idea  of  the 
he  offence,  and,  consequently,  of  the  degree  of 
wed  to  an  author  in  the  use  of  the  copyright 
s  predecessors. 

Ion  stated  the  test  to  be — whether  the  one  pub- 
f  a  legitimate  use  of  the  other  in  the  fair  exercise 
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Pa«t  l       an  extraction  from  it  as  comes  up  to  an  extraction  of 
>ha™  xvl  vital  part."  (a) 

—  Lord  Ellenborough  expressed  the  criterion  thus  :  u  Wl 

the  matter  so  taken    [by  the  writer  of  one  book  from 
preceding  book  for  the  promotion  of  science,  and  the  bei 
of  the  public]  used  fairly  with  that  view,  and  without 
I  may  term  the  animus  fur andi."  (b)     Wood,  V.C.,  refers 
this  rule  thus  :  "  Whether  you  find  on  the  part  of  the  d<  * 
dant  an  animus  furandi — an  intention  to  take  for  the  p 
of  saving  himself  labour ."(c) 

Lord  Jeffrey,  in  the  Scotch  case  of  Alexander  v. 
kenzie,(d)   in    somewhat    figurative    language,   states 
test  to  be,  in  cases  where  the  subject  is  in  medio,  or  o] 
to    everybody   to   write   upon    it :    "  Is    there    reaso: 
evidence  that  the  two  works  are  identical,  and  that  the  last 
author   did   not  mount   upon  the  back,  and  walk   on  the: 
crutches   of,   his   predecessor,  but   actually  used  his   own; 
muscular  exertions  in  traversing  the  field  in  which  he  mads 
his  observations  ?     Did  he,  on  the  whole,  do  so  fairly  and 
honestly  for  himself,   although   he   may  occasionally  hare 
followed  in  the  vestigia  left  by  his  precursor?     Or  is  theft; 
evidence  that  the  second  writer's  not  going  over  the  ground  \ 
for  himself  is  not  the  very  cause  why  he  has  arrived  aft'j 
almost  identical  conclusions  with  his  predecessors  V 

Wood,  V.C.  (now  Lord  Hatherley,  C),  in  dealing  with 
a  work  in  the  form  of  question  and  answer  on  a  variety 
of  scientific  subjects,  thus  lays  down  the  rule :  (e)  "I 
take  the  illegitimate  use,  as  opposed  to  the  legitimate  use 
of  another  man's  work  on  subject  matters  of  this  descrip- 
tion to  be  this:  If,  knowing  that  a  person  whose  work 
is  protected  by  copyright  has,  with  considerable  labour, 
compiled  from  various  sources  a  work  in  itself  not  original, 
but  which  he  has  digested  and  arranged,  you  being  minded 
to  compile  a  work  of  a  like  description,  instead  of  taking  the 
pains  of  searching  into  all  the  common  sources  and  obtain- 
ing your  subject  matter  from  them,  avail  yourself  of  the 
labour  of  your  predecessor,  adopt  his  arrangements,  adopt 
moreover  the  very  questions  he  has  asked,  or  adopt  them 
with  but  a  slight  degree  of  colourable  variation,  and  thus 
save  yourself  pains  and  labour  by  availing  yourself  of  the 
pains  and  labour  which  he  has  employed,  that  I  take  to  be 
an  illegitimate  use/' 

(a)  Murray  v.  Bogue  (1  Drew.  869). 

(b)  Cary  v.  Kearsky  (4  Esp.  169).     As  to  the  necessity  of  an  animus 
furandi,  see  pout,  pp.  181-183.       (c)  Jarrold  v.  Houhton  (3  K.  &  J.  716). 

(d)  9  Scotch  See.  Caa.  2nd  Ser.  758.     (?)  Jarrold  v.  Hoidston  (ubitvprn). 
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i  American  judge    (Story,   J.)    says:('*)    "I    thiuk   it 
"be  laid   down   as   the   clear   result  of  the  authorities 

kss  of  this  11a  that  the  true  teat  of  piracy  Of 

is    to  ascertain    whether  the  defendant  has    in    n 
the    plan,    arrangements,    and     illustration*    of    l  he 

iff,  aa  the  model  of   hi*    own    book,   with   colourable 

tions  and  variations  only  to  disguise 

tether  his  work  is  the  result  ■  >t'  fail  own  labour,  >kill, 
use  of  common  materials  and  ootnmon  sources  of  know* 
tf  open  to  all  men,  and  the  reaemblanoei  are  either 
lent  a  from  the  nature  of  the  subjects      In 

r  words,  whether  the  defendant's  booh  is,  tpwtd  hac%  a 
ile  or  evasive  imitation  of  the  plaintiff's  work, 
♦rigioal  compilation  from  other  common  or  independent 

Kli/y  of  one  work  introduced    into  another  is  a 
test  of  piracy,  according  to  Lord  Cottenham 

t;»ko  all  the  vital  pari  of  another's  book, 

small  proportion  of  I  k  in 

U    if  .ly   quantity  but  value  that  is  always 

rase  of  piracy  of  a  book  on  the 

English    nation,   James,  V.C.,   said:    "  T 

dljf  in  tin-  main  theory  of  the  plaint  iff,  HOT  in  the 

"  apeeul at  inn-   by  winch  he  has  supported  it,  DOT 

use  of  the  published  results  of  hi*  own  nb-erva- 

18  plaintiff   has   a  right  tO  say  this,  that  BO 

d,  whether  with  or  without    aoknowledff- 
a  material  and  substantial  portion  of  hii  WCtkf 
his  illustrations,  his  author  the  pur- 

ing  •  ival  publication*"  (0) 

»w  sources  from  w hie h  materials  I 

are  to  !>♦■  derived  are  ofa  oommon  or  general  n 

neTwise  expressed,  where  i ho  materials  are  (a 
myotic  to  gain  a  copyright  in  anj  arnu 

v,  / 
bubk  of  whi  wu  alleged  to  b«  Ini 

iithin«tie. 

r,  J, 
In  man)'  en**  ■ 
10  ti  of  the  JwW'ct**! 

i*    waa   si|  j    ka4<!     on    another    occiuiua, — *  Noli 

\.  a  9 

of  Cbapcattoi  *jie  wm  rvTeraed  on 

oalj  a*  to  the  audition  of  tUgr  h  the  dcntidojit  had 

mm-  AiatifTi  work:   (U  Rep.  ft  Ch,  App.  %b\\ 

V.  Thomas  (2  inir,  Uw  1U*.  ***)< 
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iff  to  abstain  from  publishing  a  single  copy  of  tlie 

so  long  as  he  expressed  his  readiness  to  continue 
hing.  But  the  plaintiff  has  no  reciprocal  power.  Ho 
never  compel  the  defendant  to  publish  more  than  a 

edition  of  the  work.  His  powers  are  limited  to  what 
ontract  gives  him;  and  according  to  the  contract, 
the  defendant  has  published  a  second  edition  the  con- 
du  his  part  is  fulfilled.  This  is  a  position  of  consider- 
lardship  for  an  author,  and  one  which  ought  to  be 
j  shown  upon  the  face  of  a  contract,  to  have  been 

nplated  by  the  parties  who  entered  into  it It 

t  be  contended  that  the  agreement  on  the  author's 
3  like  a  grant,  in  which  the  onus  is  upon  the  grantor, 
wing  that  he  has  not  parted  with  all  which  the  grant 
rs  to  comprise.  The  onus  is  here  with  the  party  who 
ads  that  this  agreement  amounts  to  a  licence,  which 

the  face  of  it,  it  does  not.  It  certainly  is  not  an 
lruont  of  the  copyright.  It  does  not  appear  to  me  to 
j  more  than  a  joint  adventure ;  and  if  licence  there  be 
,  it  is  only  a  licence  so  far  as  may  be  necessary  for 
ng  out  that  joint  adventure,  and  an  implied  licence  for 
mrpose.  That  being  so,  the  onus  is  upon  the  defendant 
>wing  that  the  contrary  construction  is  necessary;  and 
tot  being  shown,  a  construction  which  would  leave  the 
r  fast  bound,  and  the  publisher  entirely  free,  after  the 
nation  of  one  edition,  is  not  a  reasonable  construction 
>pt  in  considering  the  effect  of  an  agreement  of  this  cha- 
•  ?  "  His  Honour  showed  his  disapprobation  of  the  loose 
er  in  which  the  agreement  had  been  framed,  by  giving 
sts,  considering  each  party  equally  in  fault  for  having 
?d  into  an  agreement  so  difficult  of  interpretation, 
lere  a  writer  agreed  with  a  publisher  to  edit  a  transla- 
>f  Montaigne's  works,  adding  notes  and  a  biographical 
a  of  the  author,  for  a  particular  sum,  to  be  increased 
rtain  other  sums  as  further  editions  should  be  pub- 
,  all  the  copies  published  to  be  printed  by  the 
sher,  the  intention  being  that  he  should  have  the 
ight ;   and  the  work  was  published   before   the  stai 

Vict.  c.  45 ;  the  question  was  raised,  but  it  was  not 
sary  to  decide  it,  whether  the  writer  was  the  author 
wner  of  the  copyright  in  the  work.  "  I  do  not  wish 
Dress  a  decided  opinion,"  said  Blackburn,  J.,  "  but  my 
at  impression  is  that  he  would  have  been  the  author, 
hat  the  copyright  would  have  been  in  him,  although  a 

of  equity  might  have  called  on  him  to  transfer  the 
ight"  to  the  publisher.     Mellor,  J.,  was  of  a  similar 
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•{*)  b  i jf  the  publisher  in  this  case,       Pa*t  r 

w,  with   the  writer's  knowledge  and  m  s-    r,u~XVi 

the  'it  in   her  own  name,  under  5  A  o*  Vict,         ~ — 

;  and  it  was  held  that  the  primA  facie  evidence  of  he* 
arTor?  was   u  »t    rebutted   by  tho 

em  of  proof  of  h  forma  meal  in  writi ng*(6) 

the  ease  of  photographs,  paintings,  and    drawings,  p:i|t(, 
can  be  no  ecruitable  title  by  a  parol  agreement 
as  sect.  >'*  of  -  3y  pro* 

with   re-  ii,  that  "  every  assignment   and 

licence  to  use  or  copy,  by  any  means  or   pi 
or  work  which  shall  be  the  Mibjeot  ofetteh  oopyright 
thai!  be  made  by  some  note  or  memorandum  in  writing,  to 
he  signed   by  the  proprietor  of  tlie  copyright,  or  by  his 
I  appointed  for  that  purpose  in  writing. "(c) 
A  valid  assignment  of  the  copyright    in    dramatic   and  Drmnmic  &mi 
~  compositions, regarded  simplyae  literary  productions,  |£5J£5jl?>nl~ 
not  carrying  with  them  the  right  of  representation,  may 

loftith^r,  first,  by  an  instrument  in  writing  which  n 
be  under  seal  or  attested^by  wifcn  0  or,  secondly, 

in  the  Stationer's  Hall  in  the 

above  given  (p.  156)  (or  toe  assignment  of  books. 

writing  to  confer  a  title  by  assignment, 
at   law,  i  tit  from   the  cases  already  cited  with 

right   in    books,    as 
(sect,  2)  of  5  &  6  Viet,  a  I 

every  volume,  part 
a  volume,  pamphlet,  sheet  Of  letter-press, 
of  music,  &< 

ngl  *  to  be  represented  m^ton 

from  the  copyrigl 
■r  musical  pi 
iloes  n»«r  ith    it   a    title 

)fmer  Wot  0,   !•*», 

j*  of 
hall 
to  e»  lasigime  the  ritrh'  renting 

ic  piece 
an 

be  express*  <i 
jhall  p^ 
i  was  in  all  probability  passed  t<<  the 

of  the  d<  )  that  wl 

/fcJiff  V,  Trmftrman  (\S  L    I  ffl 

&w  1»»cm*  p.  1*2-165,         (<•)  1  A   &  K. 
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thor  simply  assigned  the  copyright,  he  also  parted 
he  right  of  representation,  (a) 

iting  is  necessary  to  the  assignment  of  the  right  to 
jent,  or  cause  to  be  represented,  a  dramatic  or  musical 
This  has  been  held  to  follow  by  inference  from 
2  of  3  &  4  Will.  4,  c.  15  (the  Act  which  gave  the 
rs  of  dramatic  pieces  the  sole  right  of  causing  them 
represented),  which  imposes  a  penalty  on  any  person 
■ming  dramatic  pieces  "  without  the  consent  in  writing 
?  author  or  other  proprietor  first  had  and  obtained.** 
lis  section  renders  a  consent  in  writing  necessary  to 
r  a  single  representation,  it  has  been  decided  by  the 
of  Common  Pleas  in  Shepherd  v.  Conquest  (b)  that  an 
iment  conveying  the  exclusive  right  to  represent 
Bfhout  Her  Majesty's  dominions,  or  (if  that  be  pos- 
in  some  definite  part  of  them,  must,  in  order  to  be 
be  in  writing  also.  In  that  case  the  plaintiffs  had 
;ed  by  word  of  mouth  one  Courtney  to  visit  Paris  for 
lrpose  of  adapting  a  piece  there  in  vogue  for  repre- 
ion  upon  the  English  stage,  the  terms  being  that  the 
iffs  should  give  him  a  weekly  salary  and  pay  his 
ses,  and  should  have  the  sole  right  of  representing 
iece  in  London,  Courtney  to  retain  the  right  of  repre- 
tion  in  the  provinces.  In  pursuance  of  the  agreement 
ney  proceeded  to  Paris,  and  adapted  a  piece,  which 
^presented  by  the  plaintiffs  at  their  theatre.  Courtney 
rards  assigned  the  copyright  in  the  piece  to  the 
dant,  who  caused  it  to  be  represented  at  his  theatre, 
»upon  the  plaintiffs,  claiming  the  sole  right  of  repre- 
tion,  brought  an  action  to  recover  the  penalties 
>ed  by  sect.  2  of  3  &  4  Will.  4,  c.  15.  It  was  held 
there  had  been  no  valid  assignment  to  the  plaintiffs 
•  of  the  copyright  in  the  piece,  or  of  the  sole  right  of 
sentation,  and  consequently  that  they  must  fail  in 
action. 

it.  22  of  5  &  6  Vict.  c.  45,  in  cases  where  it  is  intended 
sign  the  right  of  representation  as  well  as  the  copyright 
Jrarcatic  or  musical  piece,  renders  necessary  an  entry 
e  book  of  registry  of  the  assignment,  expressing  an 
tion  to  convey  the  right  of  representation.  The  lan- 
?  of  the  enactment  refers  only  to  cases  where  it  is 
ded  to  convey  both  copyright  and  the  right  of  repre- 
tion ;  nothing  is  said  as  to  the  mode  of  assigning  the 

Per  Cur.  in  Lacy  v.  Rhus  (4  B.  &  S.  873 ;  33  L.  J.  157,  Q.  B. 

.  X.  S.  607  ;  12  W.  R.  309). 

17  C.  B.  427  ;  25  L.  J.  127,  C.  P.    See  17  C.  B.  442. 
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it  of  rcpr«  i  separately.     We  have  just  seen  that       p**T  l 

tng,  and  there  does  not  see  in  to    cuap™"xv. 
[tiisite  t<  ;iSsignment. 

iplication  to  the  case  of  ■  simple 
elusive  right  of  representation,  and 
instrument  assigning  that  right  does  not  require  to  be 
b  it  likewise  convey  the  copyright. (a) 
i  a  deed  assigned  "  both  copyright  and  acting  right  M 
ia  a  dramatic  piece,  it  was  held  by  the  Court  of  Quern's 
Bench  that  registration  was  not  required  to  entitle  the 
assignee  to  bring  an  action  for  infringement  of  his  right— 
sect*  22  does  not  apply  to  a  case  in  which  there  is,  in 
Bf  an  assignment  of  the  right  of  represen tation  itself. (b) 
V.  wrote  a  letter  to  B.,  agreeing  to  "  let  B.  have  " 
i  drama  belonging  to  A.,  in  discharge  oi  a  particular  sum 
A*  owed  to  B.,  this  was  held  by  Byles,  J.,  at  Nisi 
to  be  a   complete  assignment  to   B.   of  A/s  whole 

una.(c) 
consent  author  or  proprietor  of  a  dramatic 

**  represent:*  io1  be  under  th<   hand  of 

himself,  but  may  be  given  by  an 
•(rent 

ion  in  the  Acts  of  Parliament  relating  Published 

pyrigbt,  that    none  of  them  mentions  the  assignee  0f -"l*rm*ta«* 

ongrav<  tpressly  a   copyright   on  such 

of  8  Geo.  2,  c.   lo,  the  Act  which 

gave  a  copyright  in  prints,  and  imposed  penalties  for 

at   of  it,   provides,  "that  it    shall   and   may   bo 

lawful     fur   any    person    <<r    persona    who    shall     bercaft* r 

ite   or  plates   for  printing,  from   the  original 

D  the  said  plates 
urring  any  of  tl  in   this  Act  mon- 

I.,   in   Thompson  v. 

§,(*)  tak  l  that  the  propi  ay 

id  Grose,  J.,  in  the  same   case  added,  "  When 

print  wax  originally   published   the   requisites    of   the 

east  ied  with.     Then  the  exclusive  right  was 

eated  in  the  engraver ;  and  the  instant  he  assigned  to  the 

(«>  ls»y  r.  RhfM  (4  B**t  «c  8. 873  ;  33  L.  J,  167,  Q.B,;9UT. N. 8. 

118;  33  L.  J. 

?•    U  W.  IL309). 

X.  N-  S,  5lar).    T*s  mmbk  in  thai  ca*>,  last 
iineot  of   the  right  to  represent  nwd  not  bo  in  writing,  It 

t'tert,  referred  tonym,  show*, 
iy 
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e  latter  had  every  right  that  the  engraver  had 

L^noe  may  maintain  an  action  for  penalties  in  his 
It  was  argued  in  Thompson  v.  Symonds  that 
of  the  1st  and  2nd  sections  of  8  Geo.  2,  c.  13, 
'ther,  was  that  the  purchaser  from  the  original 
j  merely  exempt  from  the  penalties  of  the  statute, 
if  any  other  person  copy  the  plate  the  action 
rought  by  the  original  proprietor,  who,  perhaps, 
isidered  as  a  trustee  for  the  assignee,  as  to  any 
bat  he  may  recover.  But  this  reasoning  did  not 
d  the  assignee  was  held  entitled  to  maintain  the 
is  own  name. 

jnnient  of  the  copyright  in  engravings,  it  would 
b  be  in  writing,  signed  by  the  proprietor  with  hia 

in  the  presence  of,  and  attested  by,  two  or  more 
tnesses.  None  of  the  Acts  contains  any  provision 
mode  of  assigning  the  copyright,  but  17  Geo.  8, 
s  to  the  proprietor  a  remedy  by  special  action  on 
gainst  any  one  who  prints,  reprints,  imports  for 
3hes,  sells,  or  otherwise  disposes  of,  any  copies  of 

engraved,  etched,  drawn,  or  designed  in  Great 
without  the  express  consent  of  the  proprietor  or 
j  thereof  first  had  and  obtained  in  writing,  signed 
r,  or  them  respectively,  with  his,  her,  or  their  own 
ands,  in  the  presence  of,  and  attested  by,  two 
redible  witnesses."  As  a  licence  requires  the 
?  of  these  formalities,  it  should  seem  that  their 
)  is  also  necessary  in  case  of  an  assignment  of  the 

A  deed  does  not  appear  to  be  necessary, 
t  which  first  conferred  a  copyright  in  paintings, 

and  photographs,  25  &  2(5  Vict.  c.  68,  has  a 
ovision  (sect.  3)  as  to  the  mode  of  assigning  the 

or  of  giving  permission  to  copy,  or  use  in  any 
,  the  subject  of  the  copyright.  In  the  case  of 
l  assignment,  or  licence,  a  writing  is  necessary 

the  proprietor  of   the  copyright,  or  his  agent 

for  the  purpose  by  writing.  Furthermore  (by 
le  protection  of  the  Act  is  withheld  from,  and  no 

penalties  is  maintainable  by,  an  assignee,  unless 
s  made  in  "  The  Register  of  Proprietors  of  Copy- 
paintings,  Drawings,  and  Photographs,"  kept  at 
'  Hall,  of  the  assignment,  stating  the  date  of  the 
Lt,  the  names  of  the  parties,  the  name  and  place  of 
;he  assignee  and  of  the  author  of  the  work,  and  a 
ription  of  the  nature  and  subject  of  the  work. 
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Pact  L 
Chaptu  XV 


Sect.  3  of  that  Act  provides  that  u  all  copyright  under 
the  Act-  shall  ined  personal  or  movable  estate,  and 

*h*ll  be  assignable  at  law,  and  every  assignment  thereof, 
and  i  or  copy  by  any  means  or  pj 

en  or  work  which  shall  be  the  subject  of  such  copy- 
hall    be    n  some    note   or   memorandum    in 
to   be  signed  by  the   proprietor  of  the  copyright, 
agent  appoiuted  for  that  purpose  in  writh 

r  providing  for  the  keeping  at  the  Hall  of  the 

i  book  or  books  entitled**  The  K< 

Copyright  in    Paintings,    Drawings,  and 

phs M  enacts   that    therein    "  shall   be    entered    a 

of  every  copyright  to  which  any  person  shall 

under  this  Act,  and  also  of  every  subsequent 

right;  and  such  memorandum 

contain  ut  of  the  da  Dch  agree 

lines  of  the  parties  t!  ud  of 

i he  person  in  whom  such 
by  virtue  thereof,  and  *J  tie-  name 
le  of  the  author  of  the  work  in  which 
pyright,  together  with  a  short  descripti 
ure  and  tooject  of  such  work,  and,  in  addition  tin 
pmoo  registering  shall  so  desire,  a  sketch,  outline, 
tograph  off  the  said  work,  and  do  proprietor  ol 
jpyright  shall  be  entitled  to  the  beoefil   of  this  Act 
b   registration,  and  no  action  shall  be  suMainahlu 
•or  any  penalty  b<  rable  in  respect  of  anything  done 

bviorr  registration." 

i  enactment,  although  it   prevents  an   a 
#oiti,  •  assignment  to  him 

cessary  in  order  I 
him  I 

tfisiorod,  or  that  the  copyright  of  the  original  s 

(") 

.:-ii wings,  and  photographs,  as 
«Iread\  acquired  by  a  pat 

ayn^tnent  to  assign.  (/») 

f  sculpture  may   be  assigned   in  se»v>»v 
ptrehanen*     by    fa 
pnetor*,  in  the  presence  of,  and  attested  by,  two  or  more 


Men 


ItiU'i 


jht  1 


(•> 


tf'lGi  '     I       . 
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Act  of  5  &  6  Vict.  c.  45,  as  to  entries  and 
of  copyright  and  proprietorship,  shall  apply 
s,  dramatic  pieces,  and  musical  compositions, 
»s  of  sculpture,  and  other  works  of  art  to  which 
Council  issued  in  pursuance  of  the  International 
ct  shall  extend  ;  except  that  the  forms  of  entry 
y  the  5  &  G  Viet.  c.  45,  may  be  varied  to  meet 
ances  of  the  case,  and  that  the  sum  to  be 
y  the  officer  of  the  Stationers'  Company  for 
entry  required  by  the  International  Copyright 
e  one  shilling  only.  The  subsequent  Act, 
12,  to  extend  and  explain  the  International 
cts,  incorporates  7  Vict.  c.  12,  with  which  it  is 
d  construed  as  one  Act.  (a)  All  the  provisions, 
j  t>  Vict.  c.  45,  with  respect  to  the  mode  of 
apply  to  assignments  of  the  foreign  copyright 
the  International  Copyright  Acts, 
jopyright,  under  the  International  Copyright 
berefore,  be  assigned  either,  first,  by  writing, 
not  be  under  seal;  or,  secondly,  by  making 
book  of  registry  at  Stationers'  Hall  of  such 
and  of  the  name  and  place  of  abode  of  the 
:eof. 


CHAPTER  XVI. 
PIRACY. 


io  infringement  of  copyright.  It  would  not 
rhaps,  to  give  any  other  definition  of  piracy 
apply  to  the  infringements  of  property  in  all 
subjects  in  which  our  law  now  confers  a  copy- 
he  leading  and  distinguishing  feature  of  piracy 
'produces  the  pirated  work  in  such  a  manner 
•e  with  the  profit  and  enjoyment  which  the  pro- 
es  from  it.  (b)     Yet  everything  that  does  this  by 

of  15  Vict.  c.  12. 

lough  that  the  publication  complained  of  is  in  substance 
y  a  work  vested  in  another  is  prejudiced :"  (Lord  Ellen- 
rorth  v.  Wilks,  1  Cainp.  98.)  "  If  so  much  is  taken  that 
le  original  is  sensibly  diminished,  or  the  labours  of  the 
r  are  substantially  to  an  injurious  extent  appropriated 
it  is  sufficient  in  point  of  law  to  constitute  a  piracy  pro 
,  J.,  in  FuImhu  v.  Marsh,  2  St.  Rep.  115.)  4%  1  ne  inquiry 
must  the  extracts  have  upon  the  original  work.  Jf  they 
aluable  by  superseding  its  use  in  any  degree  ♦*»«*  right  of 
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i  lays  the  author  of  the  interference  open  to  the  charge       pa*t  l 
piracy.     For  example,  a  band  fide  abridgment  <>f  a  book  cturrmT 
'tously  impair  the  profit  which  the  proprietor  of  the 
'work  it,  ;it  the  same  time  that  it  subjects 

abridgment    to    none   of  the  penalties 
y.     Nevertheless,  where  the 
•t"i  one  which  are  in  express  tonne  pro- 

lo  finer  test  ut*  piracy  has  been  applied  in 
-  cases  on  record  tlmu  that  of  the  degree  in  which 
Fork   interferes,    by  reproduction*  with  the  benefit* 
ther  work  in  which  copyright  exists.     It 
rull  be  supposed  that  a  test  of  this  chumctor  has  iitfonlcd 
of  opinion,  and  that  many  litigated  cases 
i  amen  with  n  ■»  its  application.     It  will  be  well 

-he  subject  sepaa  bo  each  class  of  productions 

i  which  piracy  may  be  commit ti 

infringement  cf  copyright,  and  copyright  oniybyt 
kenned  by  5  A  to   mean  «  the  eote   and  Si^S"1  °* 

:   ;  inting  or  otherwise  multiplying  copies 
"sub]  lie  word  is  applied  in  the  Act,  it 

that  piracy  can  be  committed  in  no  other  man 
i  by  the  multiplication  of  copies.  (<f) 
80  long  ago  as  1793(6)  it  was  held  that  the  public  recita- 
from  memory  of  any  production   in  which    copyright 
1  not  a  piratical  publication.      In    that  < 
for  infringement  uf  copyright  in  a  dram 
was  I    under   the    Act   of   Amir,    Buller,   J., 

hing  from  memory  can  never  be  a 
te.     Some  instances  of  strength 
iiory  are  very  surj  but  the  mere  act  of  ropcating 

m  canno! 

itod  the  work  itself.11     The  law 
the  author  of  ■  dramatic  piece  ;■ 
ig  it .  aud  tin  simply 

1  ext*  hat  public  recital 

a  publico  Liar  case 


ho  ho  of  do  boporta  ow  with  what 

WMM   dour  :"    I  M    I .--.. 
lo.) 

if  be  cuIJitl  a  tnin.-  »|»J  of  tan  author* 

1). 
Cdtmgm  r.  i\  athc*  (b  I    K   246), 
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l       Bench  was  of  opinion  that  such  a  mode  of  publication  gav> 

xvi.  no  right  of  action. 

The  law  remains  the  same  under  the  more  recent  Act  o 
5  &  0  Vict.  c.  45,  as  the  case  of  Readc  v.  Conquest(a)  shows 
In  that  case,  a  novel  written  by  the  plaintiff  had  been 
dramatised  by  the  defendant  and  performed  at  his  theatre 
This  was  treated  by  the  plaintiff  as  an  infringement  of  th< 
copyright  in  his  book,  and  he  brought  an  action  to  recora 
the  penalty  imposed  by  5  &  0  Vict.  c.  -45,  for  snch  alleged 
.  infringement.  But  the  Court  of  Common  Pleas,  following 
the  decision  in  Coleman  v.  Wat  hen, (b)  held  that  the  defendant 
had  not  infringed  the  plaintiff's  copyright  in  his  book  b] 
dramatising  it  and  publicly  performing  it  at  his  theatre. 

Even  if  the  public  recitation  of  a  book  in  which  copyright 
exists  is  not  made  from  memory,  but  takes  the  form  of  i 
public  reading  out,  from  the  work  itself,  of  the  whole  oi 
portions  of  it,  this  would  not  amount  to  an  infringement  o: 
the  author's  copyright,  (c) 

But,  although  the  whole  work  might  be  read  out  oi 
dramatised,  copies  of  the  work  so  read  out  or  dramatisec 
cannot,  without  infringing  the  copyright,  be  distributed  anc 
sold  to  the  audience,  though  for  the  mere  purpose  of  assist 
ing  them  to  follow  the  representation  or  reading,  (d) 

A  multiplication  of  copies  for  the  purpose  of  gratuitoui 
distribution  is  as  much  an  infringement  of  the  proprietor,i 
copyright  as  if  the  multiplication  had  been  made  for  purpose* 
of  pecuniary  profit.  Thus,  where  a  member  of  a  Philhar- 
monic Society  desiring  to  have  a  particular  piece  of  published 
music  performed  at  a  concert  of  the  society  to  which 
besides  the  members,  other  persons  were  admitted  foi 
money,  caused  a  number  of  copies  of  the  piece  of  music  t< 
be  lithographed  and  distributed  amongst  the  members  ol 
the  choir  without  the  consent  of  the  proprietor  of  the  copy- 
right, this  was  held  to  be  an  illegal  multiplication  of  copies, 
and  a  violation  of  the  proprietor's  right,  (e) 

The  same  view  has  been  taken  by  the  Scotch  Court  oi 
Session  in  a  case  of  gratuitous  circulation^/) 

Where  an  original  catalogue  of  old  and  curious  books  in 
the  possession  of  a  bookseller,  intended  merely  as  as 
advertisement  of  the  books,  was  in  great  part  copied  and 
published  as  his  own  by  a  rival  bookseller,  who  had  a  similai 

(a)  9  C.  B.  N.  S.  755 ;  80  L.  J.  209,  C.  P.  (b)  5  T.  R.  245. 

(c)  Ptr  Wood,  V.C..  in  Tinsley  v.  Lacy  (1  II.  &  M.  747 ;  32  L.  J. 
535,  Ch. ;  11  W.  R.  877).  (</)  lb. 

(r)  Kovdlo  v.  .sW/r/tr  (12  C.  B.  177). 
(/)  AUxamUr  v.  Mackenzie  (9  Scotch  Sess.  Cas.  2  Ser.  748). 


a  of 


of  old  books  to  dispose  of,  this  was  held  to  be  an 

aent   of  the  copyright  in  the  original    ofttalogoe, 

I   the  second  catalogue  was  not  offered  for  sale,  but 

v  used  to  promote  the  sale  of  the  books  mentioned 

ig  like  absolute  originality  in  the  composition  of  a 
vs  seems  to  be  almost  an  impossibility.     The 
tamao    ideas  on  any  Bobjeol   is  timJtadj  and   the 
brains    and    pens     of    preceding 
bt»  an?  so  numerous,  that,  if  books  on  to  be  written,  the 
>  tnu  some  extent  at  least,  beholden  for  their 

ml*  u>  those  who  have  written  before.     If  no  oopynght 
in  a  work  tree  subsequent  writers  may  mak 

ill   reproduce  it  to  tiny  extent  t 
right  does  exist  in  it,  then  the  important 
ewhatditli  -nit  question  ariaee,  in  what  imawirattd  to 
uthors  make  use  of  the  materials 
in  it  without  an  infringement  of  the  copyriL 

y  one  writer  avail  himself  of  the 
of    another's    labour    in   which   copyright 
*  himself  to  the  charge  of  pin 

the   question,    what  amounts  to   piracy t  r*«t«of 
different  judges,  have  been  variously  expressed  ;  but 
to  the  conclusion  thai 

, to  be  determined  with  reference  to  the 

aoh   individual    o  \n&   this 

>n  of  fact  may  be  detern  ntly  l>y  judge* 

at  one  as  to  the  principle. (b)     A  sumn 

tests  ol  which  have  been  given  by  the  most 

! gaj  will  furnish ,  perhaps,  tin 

.    consequently,  of  the  dt 
allowed   to   an  author  in   tin  ^ht 

tnrk  prtdooaai  • 

-t    to  l>e  —  win  t  b  4M  pub- 

mate  use  of  the  other  in  the  fair 

on  deserving  the  character  of  an  original 

AeonrdiJigl  *r  Kinderslcy,  nn  Met 

or  anfairnse  of  another's  wor!  which  am  "satife 

Irtkw   (l  H.  AM,  608;  9L.I    X  >    IMj   II  L  2 

t  Java  thiiu^iii  Uut 

but  the  me  mail  untifT« 

twk  rf»'i  n  A  omotint  to  ii  piracy  of  it. 


To  wh*t  extent 
»h  author  umy 
um  another** 
wv»rk. 
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l       an  extraction  from  it  as  conies  up  to  an  extraction  of  the 

xvi  vital  part. "  (a) 

Lord  Ellenborough  expressed  the  criterion  thus :  "  Wa* 
the  matter  so  taken  [by  the  writer  of  one  book  from  • 
preceding  book  for  the  promotion  of  science,  and  the  benefit 
of  the  public]  used  fairly  with  that  view,  and  without  whafc 
I  may  term  the  animus  furandi  "(b)  Wood,  V.C.,  refers  to 
this  rule  thus  :  "  Whether  you  find  on  the  part  of  the  defen- 
dant an  animus*  Jura ndi — an  intention  to  take  for  the  purpose 
of  saving  himself  labour."  (r) 

Lord  Jeifrey,  in  the  Scotch  case  of  Alexander  v.  Ifac- 
kenzie,(d)  in  somewhat  figurative  language,  states  the 
test  to  be,  in  cases  where  the  subject  is  in  medio,  or  open 
to  everybody  to  write  upon  it :  "  Is  there  reasonable 
evidence  that  the  two  works  are  identical,  and  that  the  last 
author  did  not  mount  upon  the  back,  and  walk  on  the 
crutches  of,  his  predecessor,  but  actually  used  his  own 
muscular  exertions  in  traversing  the  field  in  which  he  made 
his  observations  ?  Did  he,  on  the  whole,  do  so  fairly  and 
honestly  for  himself,  although  he  may  occasionally  have 
followed  in  the  vestigia  left  by  his  precursor  ?  Or  is  there 
evidence  that  the  second  writer's  not  going  over  the  ground 
for  himself  is  not  the  very  cause  why  he  has  arrived  •* 
almost  identical  conclusions  with  his  predecessors  ?" 

Wood,  V.C.  (now  Lord  Hatherley,  C),  in  dealing  witl 
a  work  in  the  form  of  question  and  answer  on  a  varietf 
of  scientific  subjects,  thus  lays  down  the  rule :  (e)  "J 
take  the  illegitimate  use,  as  opposed  to  the  legitimate  uai 
of  another  man's  work  on  subject  matters  of  this  descrip- 
tion to  be  this :  If,  knowing  that  a  person  whose  worl 
is  protected  by  copyright  has,  with  considerable  labour 
compiled  from  various  sources  a  work  in  itself  not  original 
but  which  he  has  digested  and  arranged,  you  being  minde 
to  compile  a  work  of  a  like  description,  instead  of  taking  th 
pains  of  searching  into  all  the  common  sources  and  obtain 
ing  your  subject  matter  from  them,  avail  yourself  of  th 
labour  of  your  predecessor,  adopt  his  arrangements,  adoj 
moreover  the  very  questions  he  has  asked,  or  adopt  thei 
with  but  a  slight  degree  of  colourable  variation,  and  the 
save  yourself  pains  and  labour  by  availing  yourself  of  th 
pains  and  labour  which  he  has  employed,  that  I  take  to  b 
an  illegitimate  use." 

(a)  Murray  v.  B»jue  (1  Drew.  369). 

(b)  Cary  v.  Ktarsley  (4  Esp.  169).  As  to  the  necessity  of  an  amm 
furandi,  see  post,  pp.  181-183.       (<)  Jarrold  v.  Houlsttm  (3  K.  &  J.  716 

(J)  9  Scotch  Sea.  Cas.  2nd  Ser.  758.     (?)  Jarrold  v.  Hvuttton  (M  svpro 
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American  judge    (Story,   J.)    says  :(<*-)    M  I    think    it 

tlaid    down    as    the   clear    result  of  the  authorities 
Aare,(b)    that  the  true  test  of  pi 
n    whether  the  defendant  has,    in    fact, 
plan,    arrangements,    and    illustrations    of   the 
iff,   14  ><lr«|   of   his   own   book,   with  colourable 

I   variations  only  to  disguise  tin-  use  ther 
:    his  work   is  the   result  nf  his   own  labour,  skill, 
le  of  common  materials  and  common  sources  of  know* 
i  all  men,  and  iho  reeomblaiLoea  are  either 
arising  from  the  nature  of  the  subject.     In 
Is,  whether  the  defendant's  book  is,  quoad  / 
imitation  of  the  plaintiff's  work,  or  B 
-iginal  compilation  from  other  oommon  or  independent 

»  quanlit  ie  work  introduced    into  another  is  a 

rague  test  of  piracy ,  according  bo  tiord  Cottenhftsj 
:e  nil  the  vital  part  of  another's  b 

small  proportion  of  tho  book  in 
ii  not  only  quantity   but  n  is  always 


Paut  i 


>l)  a  case  of  piracy  of  a  book  on  the 
nation,   Jan  ,    said:    "There 

tonopot  main  theory  of  the  plaintiff  nor  in  the 

i  and  •peculation-,  by  which  In*  has  supported  it,  won 
l  (lie  n-  published  results  of  his  own  obserra- 

I  the  plaintiff  baa  a  right  to  say  this,  licit 
l»e  j  I,  whether  with  or  without    aekn 

iiitiul  portion  of  his  u 
ratn«  authorities,  tor  the  pnr- 

»r  improving'  a  rival  publication." (a) 
'caaee  where  t  tie  sources  fmm  which  materials  broom* 
ar  derived  are    fa  common  or  general  nature, 

se  expressed,  wh  serials  at 

anyone  to  gain  a  copyright  in  any  urrange- 

book  of  wt,  ght  waa  alleged  to  be  infringed  10 

i  *  trvatioe  un  in 

(3    My  v,  J. 

>  cm«b  the  <|ueation  may  naturally  turn  ujtfio 
W»t  k)  much  of  r it y  as  of  the  value*  of  the  aelected 

As    waa    significant  I  j   caid    on    another    oocaai* 


inn  of  d 
**  wc 
St*rr  ?.  Thoma*  {U  Aroer.  Ui  R*> 


but  ocjIt  m 

"p  Uf*  of   the 


in  this  onae  wai  nrverawl  on 
h  the  defendant  had 
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}f  them  which  he  chooses  to  make.  "  In  all  cases,11 
ord  Jeffrey,  (<t)  "  although  the  materials  are  expressly 
r«Y>,  and  open  to  everybody,  when  a  particular  degree 
rment  in  the  selection  of  those  materials  has  been  used, 
icre  the  subject  in  mtulio,  so  open  to  the  world  at  large, 
en,  to  a  certain  extent,  snatched  at  and  appropriated, 
election  is  in  itself  recognised  as  a  certain  degree  of 
1  effort,  which  is  entitled  to  the  benefit  of  copyright." 
though  any  person  may  thus  acquire  a  copyright  in 
n  arrangement  of  common  materials,  the  materials 
?lves  arc  equally  open  to  everyone  else  who  chooses 
e  recourse  to  them,  and  different  copyrights  may  be 
?d    in  different   arrangements  of   the  same  common 

Ells. 

different  arrangements  of  common  materials  must, 
?v,  be  independent.  A  later  arrangement  mast 
a  servile  imitation  or  reproduction  of  an  earlier  one; 
ise  it  subjects  its  author  to  the  charge  of  piracy. 

case  of  Krlly  v.  Morris,  (b)  is  a  forcible  illustration 

doctrine.     In    that  case    an  application   was  made 

injunction   to    restrain    the    publication    of   "The 

al  Directory  of  London,  18t>0/'  on  the  ground  that  it 

mere  piracy  of  a  work  belonging  to  the  plaintiff 
i  "  Post-office  London  Directory."  The  defendant's 
it  set  up,  as  grounds  of  defence,  that  from  18(52  to  18S4 
i  published  a  work  called  "  The  Business  Directory," 
ch  appeared  the  names  of  about  100,000  persons  in 
or  business,  which  had  been  obtained  by  a  large 
r  of  canvassers,  whom  he  had  employed  for  the  pur- 
that,  wishing  to  extend  his  operations,  and  bring  out 
Imperial  Directory/'  which  should  comprise  street, 
mice,  postal,  and  other  sections,  he  acted  on  a  similar 
>le  to  that  which  had  guided  him  in  taking  the  names 
cms  in  business  whom  his  canvassers  were  unable  to 
«.,  he  took  such  information  from  any  source  "where 
•sons  had  made  it  public  at  their  own  expense  for  their 
Miefit ;"  he  considered  that  the  name  of  a  private  resi- 
.■lousred  to  the  public  when  that  resident  had  ''gratui- 
yfiven  it  to  the  public  through  some  recognised  medium 
icity,"  and  that  the  publisher  merely  "  held  it  in  trust 
urpose,  receiving  for  his  trouble  any  benefit  he  could 
)f  the  information,  but  that  the  right  of  using  that 
it  ion  belonged  to  the  public  as  soon  as  the  informa- 

ItxamU  r  v.  Mtukuizu  (9  Scotch  Sobs.  Cas.  2nd  Sit.  758) ;  see  alio 
Pathn  (2  Paine,  395) ;  Etner.nm  v.  Jkirie*  (3  Story,  781). 
.  Rep.  1  Eq.  697 ;  35  L.  J.  423,  Ch. ;  14  L.  T.  N.  S.  222. 
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w:*  public,"  And  thnf  any  person  Bug]  fend 

nth  ;i  -  already  published  and  a  n  to 

loiter  the  work  of  publication  more  complete  by  reproducing 
,  nnd  if  any  error  had  been  mad**  in  the  first  publication, it 
Stvd  with  the  original  owners  of  the  names  bo  point  out  the 
whet  for  permission  to  tvp] 

opportunity  was  affords  I  the  residents  by  mnnnnof  crir 
sent  round  to  then  through  tin*  defendant's  canvassers, 
residents  tu  till  up  fi  form  with  I  heir  name  and 
for  publication  in  "The  Imperial  Directory/1    It 

icrwards 

by  hiui,  had  not  takeil  the  t rouble  to  make  tie* 

\e  to  house,  bo  that  most  of  the 

lant'fl  directory  identical  with  those  in  the 

i(Ps  would  be  llnu  accounted  ibr*     On  the  other  lim.l, 

fanct«  were  adduced    of   eonvetions    and   large 

tary  ad<l  the  plaintiffs  work  contained  in 

lefendaut's,  and  the  manuscript  of  the  tatfe  waa 

Lord  Chancellor  (then  Sir  W.  Page 

the  injunction  prayed  for,  and  laid 

law  on  tin-  rabie  bringetnt  keru 

hip   said:  "  ITie  defendant  <m- 

listak  bad  he  sesamei  ko  be  bia  right  to  deal 

ir  and  property  of  others,     hi  the  case  of  u  die- 

ep,  e;  rtain 

object*  of  information,  whi  ,  if  described  eor* 

■  dsecrihcd  in  the  same  words,  a  subsequent  ooinpfler 

ut  doing  for  himself  that  which  the  B 
p  has  done,     I  I  book  he  must  count 

tones  for  himself.       In   the  Case  put  wly- 

tsland.  whole  i 

hud  nivi  r  seen  any  fori 
ly,  he  in   r  rd  of  the 

n    pi  independently 

for  himself,  so  as  to  amrfl  aJ 
resul 

only  use  thi 

WD   calculations  and    results 
lest  Ihs  defendant 
take  a  sii 

t»g 
From  the  deecri] 
way  in  which  ■»  the  Hr  il   hii 

have  known 
nt  goes 
d  a  most  extraordinary  doctrine  a*  to  the  right  of 
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pity  in  the  names  of  private  residents,  who  had,  as  lie 
»ssed  it, '  given  their  names  for  public  use/   What  he  hat 
lias  been  just  to  copy  the  plaintiff's  book,  and  then  to 
out  canvassers  to  see  if  the  information  so  copied  was 
ct.     If  the  canvassers  did  not  find  the  occupier  of  the 
»  at  home,  or  could  get  no  answer  from  him,  then  the 
nation  copied  from  the  plaintiff's  book  was  reprinted 
y,  as  if  it  was  a  question  for  the  occupier  of  the  house 
y,  and  not  for  the  compiler  of  the  previous  directory. 
icr  than  this,  the  defendant  tells  ns  that  he  had  a 
er  of   new  agents,  and  that  one  of  them  had  per- 
d  his  part  of  the  work  carelessly,  thus  at  once  showing 
easy    it   would   be,   on    the   system  adopted   by  the 
Jant,  for  any  negligent  agent  to  send  back  his  list  all 
1  as  if  correct,  without  having  taken  the  trouble  to 

a  single  inquiry The  work  of  the  defendant 

early  not  been  compiled  by  the  legitimate  application 
dependent   personal   labour,  and   there   must  be  an 
rtion   to  restrain  the  publication  of  any  copy  of  the    , 
lant's     work     containing     the     portions     called    the    I 
et '    and    f  Court '    Directories,    with    liberty   for  the 
3ant  to  apply,  when  he  shall  have  expunged  from  such 
ns  all  matter  copied  from  the  plaintiff's  work."(a) 
d    Eldon  had   previously  said,  with   reference  to  a 
cl  Book/'  "  It  is  certainly  competent  to  any  other  man 
blish  a  book  of  roads,  and  if  the  same  skill,  intelli- 
,  and  diligence  are  applied  in  the  second  instance,  the 
would  receive  nearly  the  same  information  from  both 
;  but  there  is  no  doubt  that  this  court  would  interpose 
vent  a  mere  republication  of  a  work  which  the  labour 
till  of  another  person  had  supplied  to  the  world." (fc) 

fact  that  the  publisher  of  a  business  directory 
es  payment  from  some  of  the  persons  whose  names 
ntained  in  it,  for  printing  their  names  in  larger  letters, 
h  lines  of  additional  description,  does  not  make  those 
,  when  so  inserted,  common  property,  so  as  to  justify 
tmpilcr  of  a  rival  directory  in  reprinting  them  from 
ut  from  the  former.  (<•) 

ther  does  the  fact  that  the  persons  whose  names  were 
ited  had  been  applied  to  by  the  compiler  of  the  second 
:>ry  to  verify  the  information  contained  in   the  first, 

m?o  also  Mntthcirsou  v.  Stockdale  (12  Ves.  275)  ;  Cornuh  v.  Upton 

\  N.  S.  8G2)  ;  and  Morris  v.  Anhhee  (L.  Rep.  7  Eq.  34 :  19  L.  T. 

50). 

TudgmeDt  in  Longman  v.  WinchesUr  (16  Ves.  271). 

Uurris  v.  Ashbet  (L.  Rep.  7  Eq.  34  ;  19  L.  T.  N.  S.  550). 
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not    only   authorised,  but    actually  paid   for  the 
of  their  names  in  the  second  with  capital  letters 
d  liii6B,  prevent  the  publication  being  a  piracy  of 
directory,  (a) 

:ii|»il<  r  of  a  directory  may  make  use  of  a 
of  the  same  kind  without  beiug  guilty  of 
isc  1  by  Lord  Justice  Giffard  in  toe  recent 

Marri*  v.  W  right  ^{b)  where  the  two  last  cited 

d  and  explained,  and  the  rule  derivable  E 

thus  stated  by  the  Lord  Justice:    "The  compiler 

not  oat  out  slips  from  the  former  work  and  go  anil 

t   they   are   accurate,   and    if   accurate,    copy  them 

into  his*  owu  work,  as  was  done  in   both  the  cases 

red  to;    but  he   is  quite  justified   in   referring  to   the 

•  book 'in  order  to  guide  himself  to  the  persons  on 

it  would  be  worth  his  while  to  call/  M    After  referring 

»   passage  from    tie    judgment    in   Ktlly  v.  Morri*,(c) 

cited,  where  it  was  said  that  tie   defendant  could  not 

single  line  of  the  plaintiff's  directory  for  the  purpose 

ring  himself  trouble  in  getting  his   information,   the 

aid,  w  If  this  passage  goes  further  than  what 

o  mean,  I  cannot  doubt  that  it  goes  beyond  what 

r  anth<  ad  beyond    th<*  decision  of  the  Lord 

celiar ami  myself(  in  the  late  OSSS  of  Mi  v.  Nirhohu.{d) 

an  that  he  may  not  look  into  the  book  for  the 

b  of  ascertaining  whether  it  was  worth  his  while  to 

-on  or  not  ;  but  it  means  that  he  may  not 

that  particular  slips  th     person  and 

II  to  patting  that  partieuhu*  slipin.  .  .  .  . 

ierstaud  Igmenl  to  rest  entirely  upon  the  facts, 

am  quite  m  from   what  the  Lord  Chancellor 

n  Pi:  r,  that  if  was  never  his  intention  to  say 

k   at  the  dir  for  the  purpose  of 

ting  him  where  to  call ;  but  what  he  meant  was,  that 

it  not  take  the  passage  of  the  directory  and  go  and  see 

ippens  to  be  n<  and   if  it  is  accurate, 

the  passage  into  his  directory." 

Morn*  v.  \\  iintifi*,  who  waa  the  propr 

on," 

defendant  aring  for 

mereant  <>ry  bearing  the  nam< 


idbook;  o 

Britain/1 

App, 


ren  m 

Iff   him 


ml  B 


D 


>*.  a  mo). 

Ji  L.  T.  X.  S.  7S. 

(*/)  Ant€y  p,  173.  not*   | 

N 
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r  work,  and  an  interlocutory  injunction  to  restrain  the 
nation  was  moved  for.  The  defendant  admitted  having 
st  provided  his  canvassers  with  cuttings  from  the 
iflT's  directory,  but  stated  that  he  had  discontinued  its 
Iter  the  decision  in  JfomV  v.  A*hbfe9  (a)  and  denied 
le  had  copied,  or  intended  to  copy,  any  part  of  the 
iff's  directory.     James,  V.C.,  dissolved  the  injunction 

had  been  granted,  and  his  decision  was  upheld  on 
I  by  Clifford,  L.J.,  who  said,  "If  the  fact  be  fl»* 
►Wight  [ the  defendant)  used  the  plaintiff's  work  in 
to  guide  himself  to  the  persons  on  whom  it  would  be 

his  while  to  call,  and  for  no  other  purpose,  he  made 
ectlv  legitimate  use  of  the  plaintiff's  book.  I  do  not 
to  say  anything  whatever  to  prejudice  the  ultimate 
■  »n  of  this  case,  supposing  the  plaintiff  makes  out  such 
»  as  In*  alleges  by  his  bill ;  but  I  think  that  in  the 
it  state  of  circumstances,  the  Vice-Chancellor  did  that 
i  was  right  between  the  parties." 
Pikr  v.  Xi'%hohi*  (h)  it  was  laid  down  by  the  Lords 
vs  of  Appeal  in  Chancery,  that  an  author  may,  without 
litting  piracy,  use  the  same  passages  in  older  writers 
l  have  been  used  by  a  previous  author,  although  he 
>een  led  to  refer  to  those  writers  by  that  author.  He 
not,  however,  simply  copy  the  passages  from  the  pre- 

author,  but,  being  put  on  the  track  by  him,  he  most 
recourse  for  himself  to  the  original  writer,  and  then 
make  use  of  every  passage  used  by  the  other  author, 
the  case  of  "  lists  of  hounds  "  published  in  newspapers, 
lforaintion  must,  according  to  Vice-Chnncellor  Malins, 
rt  at  the  expense  of  each  proprietor,  and  as  the  result 
s  own  labour :  he  is  not  entitled  to  the  results  of  the 
rs  undergone  by  others  ;  (c)  but  it  is  doubtful  whether 
u rt  of  Chancery  would  interfere  in  such  a  case.  The 
Chancellor  refused  an  interlocutory  injunction  to 
lin  such  a  piracy,  on  the  ground  that  the  list  wtf 
i  to  frequent  changes,  and  a  correct  list  was  so  easily 
ncd. 

e  same  rule  applies  to  tables  of  figures,  dictionaries, 

dars,  court  guides,  and  other  works  of  that  description, 

directories.     The  difficulty  as  to  this  class  of  cases  is 

they  not  only  relate  to  a  subject  common  to  all  mankind, 

L.  Rep.  7  Eq.  34 :  19  L.  T.  X.  S.  550. 
L.  Rep.  5  Ch.  App.  251  :  38  L.  J.  529.  Ch. 

Cox  v.  Land  ami  Wattr  Journal  Company  (L.  Rep.  9  Eq.  324). 
s  to  the  soundness  of  this  decision,  the  remarks  on  the  cue  con- 
in  the  chapter  on  "  Newspapers,"  post. 
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mode  of  expression  and  language  is  necessarily  so       Pa*t  l 
t   two   p  ,   to   a  very  great  extent,  ouwwTxvt 

in    identical    terms    in    conveying    r 
or  information  to  society  which  they  are  anxious 
unicate 

,  Vioe-ChaDOdllor  Wood,  after  remark-  Did 
in  thi>  country,  labour  having  been  employed  upon 
subjects,  however  humble,  gave  a  copyright  which  no 
had  a  ritfht    to   interfere  with,  observed  that,   w  u 
ioDariet%  the  in.  od  in  a  somewhat  different  posi* 

tain  degree  of  skill  exhibited  as 
and  arrangement,  and  there  might  be  a  good  deal 
ingenuity  exhibited  in  the  selection  of  phrases  and  illus- 

QXpOtiantfl  of  the  sense  in  whieh 
rd  waft  to  be  Died  ;   there  might  also  be  great  labour 
logical  deduction  and  arrangement  of  the  word  in  its 
HBses,  when  the  sense  of  the   w..rd  departed    from 
iary   signification;    on   the   other   hand,    there    was 
ya  t  ■  e  said,  that  as  to  a  lar 

admitted  of  only  one  aooeptatioaj  and  ootid  be  In 
in  one  way  only,  and  the  large  mass  of  dictionaries 
oomposed    of  words   of    this    description  s    numn 

tea  essarilv   been    published    from     time    to 

and  the  new  dscti  >f  necessity, 

the  ii  of  the  results  of  his  prude- 

v  .  .  .  Of  course  there  could  be  no  copyright  in 
the  information   remained   in  the  numer 
published,  each  necessarily  having  a  large  number  uf 
identically   similar."     In   the  ease   before   him   tho 
Dor    applied   the  test    "whether    there  was   a 
he  plaintiff9!  publication  in  the  fair* 
a  mental   operation   deserving  the  character  of  an 

k,"  and  \\i<-  result.  after  an  elal»<  -rate  comparison 

o  dictionaries,  was  an  opinion  that  though  the  defun- 
taken  a  leal  from  the  pliintifTs  m  I   a 

deal  of  labotu  npoo  what  bad  been 

f  and,  on  the  whole,  it   could  not   be  said  that  the  defen- 
had  gone  beyond  what  tho  court  won  Id  allow;   having 

that  which,  in  the  rasnlfcj  ma  in  Eaoft  a  diffi  r 
finoin  plaintiff.     The  bill  for  an 

was  diamiaaea,  b  of  the  doubtful- 

>  case,  v  -osts.(^) 

"her©  the  works  are  of  such  a  nature  that  the  informa- 
cemtained  »f  needs-  I  be  correct, 


8 


Ftr  Wood,  V  |    ,  Kb  Spier*  T.  Bn*n  (6  W.  It  352). 
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::i«."\-  -".:»-  s*.7itf  :^  bi  ch..  the  test  frequently  applied  by 
t:.-r-.   ~      :»ectrmi;^^   whether   che   second  is  a  mere 

•  r.  .:.-  y-.zr-. •:*s«-rT-  c  .t  she  tirst.  or  has  been  compiled 
■•^■::.sl  :■?  r-  rrvci  .'i.Ei^ion  sources,  is  this — to  examine 
::.«.■  •::-!■_■ -'rs  -vii:»:5i  lr-ix-ar  in  both  works,  and  aee 
i>r  '.:>"  »:■•:  :«>!i-;c:il.  It  so.  the  inference  of  piracy 
;■  --  ■:—!_— .a":!;-  iriw*:.  Thi-?  test  satisfied  the  mind  of 
'£\-l  -.  ■■:  !■  .I-:  *'■'.-'  t.  tr'/#.-flr*^i%i.«i^  a  case  of  pirating 

:-r  ■/.».■  oLir.""     "  Pje  .jnesrwn  before  me,"  he  said, 

■!i—-!:»fr   "   -  noc  re  rtVctly  clear  that  in  avast  proportion 

,-.    v  ..;_     _•  -%, .^  ..ietVcilict*  no  other  labonr  has  been 

• :  -  h.  1  ^  ;•  f;v^:wp  lai^rT^Ts  wo  rk.     From  the  identity 

:-. »  ■■■■ir-u.-os  .:  -s  :  impossible  to  deny  that  the  one  was 

■:  ""-  -zi  "hi     rh-r  *.v /••'.. r.r.'.,<  -t  titt-ratim.     To  the  extent, 

-'  --.  -;:.c  -.hi  i:t':si'.Lic:.*"  publication  has  been  supplied 

-.":■      "s  "   v  rk.  :he  injunction  inust  go."     And  V ice- 

7  W  .,.!•  <^vs  -  t"  the  whole  class  of  works,  embrac- 

■     >    ■■'  -zjri-:<m  directories,  calendars.  Court  guides, 

'j  t?  -::■_■  !i.  '.hiz  "  the   only  mode  of   arriving  at  the 

-'    :  'j':-  ;:?  ::e<"..-weilwas  by  the  common  test  resorted 

\- *,_>.■:- -:r:\?  zh:  copy  of  errors  and  misprints  indicating 

•::s".  i  :■.-.:■.  s  ::::..■■  English  of  works  published  in  other 
:--j:v*  s'-:i  ::  a  *« -mo  what  similar  footing  to  the  pre- 
g.  L:'  tL.e  :.re-.£n  work  is  n«^t  protected  by  inter- 
::  il  ._■«  yyrm^\\z  :t  is  open  to  anyone  to  translate  it;  but  a 
Ia::.:-  -'Irvady  existing  is  the  product  of  the  translator's 
al  Lib-;  *.:r.  and  his  property  in  it  must  not  be  infringed. 
pendent  recourse  must  be  had  by  subsequent  trans- 
•  to  it-?  common  original  source.  A  "  man,"  says 
jo  Story.  •  has  a  right  to  a  copyright  in  a  translation 
which  he  his  bestowed  his  time  and  labour.  To  be 
another  man  has  an  equal  right  to  translate  the  original 
,  and  to  publish  his  translation ;  but  then  it  must  be 
wn  t  rags  hit  ion,  by  his  own  skill  and  labonr ;  and  not 
nere   use  and    publication    ot%  the    translation   already 

by  another." 

W:*-itt  v.  B  m.'irl  -J  Lord  Eldon  restrained  the  defen- 
frum  publishing  iu  his  magazine  translations  from  the 
;h  and  (jermim  languages  which  had  already  appeared 

periodical  belonging  tn  the  plaintiff.  His  lordship 
"  W  itli  rospect  to  the  translations,  if  original,  whether 

10  Vt>.  l>7I.  L'7i>. 

Sj.br*  v.  Br.,ir»  (6  W.  R.  3')L>).      Cf.   Cox  v.  Land  and  Water 

r/  Cnm/ifuti/  (L.  Rep.  9  Eq.  324). 

Kmrrmn  v.  fJnvU*  (3  St.  Rep.  78rt).  (d)  3  Yea.  &  B.  77. 
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Bade  by  the  plaintiff  or  given  to  him,  they  could  not  be       pa«t  l 

igtOfthed    from  other  works:    the  injunction  therefore  curxITxvL 

so."  — 

i  though  the  l»i »ok   in  a  foreign  or  dead  language  be 

ablifthed  here,  and  an   English  copyright  subsist  in  it,  an 

d   translation  will,  it  seems,  be  no  infringement  of 

h   copyright;  but,  it  is   presumed,  will  itself  be 

•yright  protection.    In  Bu 

ht   to  make  the  defendant  liable  for  an 
iit    of    til*'   copyright    in    Bu 

tint  of  his  having  published  u  translation  of 
Lord  Chancellor  was  of  opinion  that  a  translation  was 
iOfc  the  name  ae  reprinting  the  original,  and  so  not  within 
bo  prohibition  of  the  Act  "on  account  that  the  translator 
m&  bestowed  his  care  and  pains  upon  it/1  though  he  granted 
n  injunction  to  restrain  the  publication  on  other  grounds 
h  the  Court  of  Chancery  would  not  now  act  upon.(fc) 

oh   Jin    English  copyright  work,  and  af-mejfc*es. 

i  an   Englishman  re*translatefl    that   foreign   work  into 

i,  that  would  be  an  infritigtnent  of  the  original  copy- 

d  u  would   be   OO  del  he  re-translate. r 

nware  that  the  work  -lated  was  itself  a  trans- 

from  in  BngUafc  work.(e) 

on  the  snbjaefl  of  fcrmilTrtirfHiif.  the  provisions  of 

Jfc  16  Vict.  c.  12) .(<[) 
:»eenconsid<'n<|  to  have  laid  Q 

I  the  exaatenoe  < 
U  is  essential  to  pirn  y.     What  Ix»rd  BU 
igh  did  in  that  ease  was  to  point  out  that  from  the 
;li,    two  books  before  him  (Road  Hooks)  th 

riot  of  the  o\  I 
,  laying   tf  at  fairly  own 

.  be  had  taken  i  gnat  part  of  his  hook  IV  tain* 

this  <jn«  thejnry — whether  what 

TO    or   iPppOetd    to    bO   Aaflftd    from    r  k 

fairh  Mipiling  a  useful 

benefit  of  the  merely  with  ■ 

teal  the  oop j  Hint  doee  not 

m  th.i  c**e  wii 

rgcil.  eceaaary  I  r  < ninth, (f) 

U). 
)  See  aleo  t  I  Burr. 

V),  md  of  Knight  Bruce,  V 

a.  cm 

tttttUr.  l*rsV  J.AH. 
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us  furandi,  if  essential  to  piracy,  must  certainly 
■rstood  to  mean  a  deliberate  design  to  steal  the 
mother's  labour  and  surreptitiously  appropriate 
>wn  use  and  credit.  The  offence  of  piracy  may 
ed  homi  jide,  with  no  dishonest  intention,  and 
idea  on  the  part  of  him  who  commits  it  that  he 
y  a  copyright. 

tention  to  pirate,"  says  Lord  EUenborough,(a) 
essary  in  an  action  of  this  sort ;  it  is  enough  that 
ion  complained  of  is  in  substance  a  copy,  whereby 
ed  in  another  is  prejudiced."  And,  says  Sir  L. 
r.C,  in  Campbell  v.  Scott, (b)  with  reference  to  a 
wed  extracts  from  the  poetical  writings  of  others, 
i  the  property  of  B.  the  animus  furandi  is  inferred 
J\e)  Thus  in  Scott  v.  Stanford  (d)  the  defendant, 
f  "  Mineral  Statistics  of  the  United  Kingdom  of 
in  and  Ireland  for  the  year  1865"  published  by 
serted,  in  a  different  arrangement,  the  whole  of 
ments  (amounting  to  about  one-third  of  the  work) 
tity  of  coal,  &c,  brought  into  London,  which  the 
clerk  and  registrar  of  the  city  coal  market  had 
ublished,  and  registered.  There  was  no  conceal- 
defendant's  book  of  the  source  from  which  the 
was  obtained,  it  being  distinctly  stated  at  the 
j  statistics  that  they  were  "compiled  from  the 
lished  by  authority  of  the  Corporation  of  London, 
i.  Scott,  Esq.,  clerk  and  registrar  of  the  Coal 
Nevertheless  the  defendant  was  held  to  have 
lie  copyright  of  the  plaintiff,  and  an  injunction 
1  to  restrain  the  publication  of  such  portions  of 
nt's  work  as  contained  the  statistics  compiled  by 
F.  The  Vice-Chancellor  (Wood)  observed,  "It 
aid  that  there  had  been  no  animus  furandi  on 
Mr.  Hunt  [the  writer  of  the  book  published  by 
nt],  that  he  had  taken  these  statistics  in  perfect 
without  any  notion  that  he  was  pirating  the 
vork,  and  that  he  acknowledged  in  the  fullest 
source  from  which  they  were  derived.  But  the 
is  furandi  could  not  be  defined  in  so  restricted 
to  allow  a  man  who  had  an  honest  intention  of 
be  public,  and  no  idea  that  he  was  infringing 
t,  to  take,  and  without  any  labour,  a  very  large 

>.  98. 

.  88.     See  Millett  v.  Snoicden  (1  West.  Law  Jour.  240). 

:>  Clement  v.  Maddick  (1  Giff.  98). 

T.  N.  S.  51     L.  Kep.  3  Eq.  718. 
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pocti-  the  work  of  another  and   materially   injure  the 

It  vw  as  impossi!  Soiine  the  internal 

of  a  it,      tt   was  only  the  res  alt  of  the 

Id    be  BU uxured.      A  man  must  be  pre- 
rampil  iu  point  of  law  to  intend  all  that  the  publication  of 

une  learned  judge  in  Iteade  v.  Lacy,(a) 
the  cu>e*  to  which  the  furandi  test  properly  applies 

i»  that   difficu  y  to  dictionaries,   road   books, 

like,  where  a  certain  amount  of  common  OUR1 

none,  aud    the  matter  in  issue   is 
i  no  piracy."    Bat  copyright  is  like  patent  right  in 
this  reaped,  thai    if  ft   is  infringed*  i;_r  will  not  avail 

ae  a  defence  in  the  one  case  any  more  than  in  the  other. 

In    Bead*   x  the    plaintiff   had    written  a   drama 

called  "Gold,"  and    aj  -bed  a  □  mded 

upon  it  called   "Never   too    Late  ml,"    into    which 

wure    iu:  ni.mv    scenes    and    passages    from    lie 

play,      The  defend  published  a  drama  c 

ml/1  feuded  on  the  plaintiH 
I  pa&aag 

mmon  both  to  t In*  plaint  ilf's 
■lil."      On  a  notion  far  an  injunc- 
tion to  restrain  the  publication  of  the  drama  as 
i if  the  plaintiff's  copyright  in  his  pi 

u   that   the  defendant's  play  was 

adaptation    f  the  novel,  written  withoni 
nrforviice   to  the  play  of   *  *  <  S  •  »I<  I      and   witlmut  any  k 

r  granted 
tor.     He  -aid  :   "  Tl  has  a 

copyright  id  the  printed  book  oalled  'field,'  and  ii 

It  go  happens 
Ifcilj  aftor  h firing  aonrriiad  this  right,  he  himself  extracted 
M  of  thil   dram |  publidn -d    it    ifl    the 


loTi 


form  of  a  no'  alleges,  and    1   aamn 

it  he  kn  rh  .t 

was  com |  m  the  w  1  also  aasnino 

argnoMol  and  tl 

^^Hftdirit   had  a  righ  lie  plain: 

And  that,  as  far  as  the  aovel  erued  what  wan  done 

waa  a  fair   ■  i    of   a    complicated  ho   as  to 

produce  a  tdiort  drama.      Tl  I   shall  loaTi  to  be 

led  by  a  court  but   area  so 

determined   in   the  defendant's  I 

«•<#»  v.  ll*J**»,  aal«v  p.  i 
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PijtT  i.       justify  the  reprinting  of  scenes  and  passages  identical  wHsk 

aptwTxvi.  those  in  '  Gold'  merely  because  the  novel  also  happens  to 

—         contain  them,  and  the  defendant  took  them  from  that  source  ' 

The  plaintiff  did  not  by  transferring  these  passages  into  his 

novel,  lose  any  part  of  the  copyright  which  he  had  in  his    , 

drama ;  nor  can  ignorance  of  the  existence  of  the  drama  on 

the  part  of  the  defendant  be  urged  as  a  valid  defence j. 

To  admit  such  a  defence  would  be  to  open  a  door  to  fraud  * 
and  perjury.  There  is  a  manifest  invasion  of  the  plaintiffs 
copyright  in  the  drama;  and  it  is  no  answer  to  say  that 
this  is  not  an  invasion,  because  it  would  not  have  been  so 
if  the  matter  appropriated  had  appeared  only  in  its  later 
form  as  a  novel."  (a) 
icy  by  qnou-  "  That  part  of  the  work  of  one  author  is  found  in  another 
is  not  of  itself  piracy,  or  sufficient  to  support  an  action/'  says 
Lord  Ellenborough,  in  Gary  v.  Kearsley.  But  the  extracts 
may  be  too  many,  or  contain  too  large  or  important  a 
portion  of  the  work  from  which  they  are  made,  and  then 
they  will  amount  to  piracy,  even  though  they  are  published 
in  the  form  of  quotations,  and  the  source  from  which  they 
are  taken  is  expressly  declared,  (b) 

"  (J notation,"  says  Lord  Eldon,  (c)  "  is  necessary  for  the 
purpose  of  reviewing ;  and  quotation  for  such  a  purpose  is 
not  to  have  the  appellation  of  piracy  aflixed  to  it ;  but  quota- 
tion may  be  carried  to  the  extent  of  manifesting  piratical 
intention."  To  the  same  effect  Lord  Elleuborough,  in 
Roworth  v.  Wilkes, (d)  "A  review  will  not  in  general  serve 
as  a  substitute  for  the  book  reviewed ;  and  even  there,  if  so 
much  is  extracted  that  it  communicates  the  same  knowledge 
with  the  original  work,  it  is  an  actionable  violation  of  literary 
property.  The  intention  to  pirate  is  not  necessary  in  an 
action  of  this  sort.  It  is  enough  that  the  publication  com- 
plained of  is  in  substance  a  copy  whereby  a  work  vested  in 
another  is  prejudiced.  A  compilation  of  this  kind  [a  large 
encyclopaedia]  may  differ  from  a  treatise  published  by  itself, 
but  there  must  be  certain  limits  fixed  to  its  transcripts ;  it 
must  not  be  allowed  to  sweep  up  all  modern  works,  or  an 
encyclopaedia  would  be  a  recipe  for  completely  breaking 
down  literary  property." 

Lord  Elleuborough,  in  the  case  last  referred  to,  said 
the  question  was,  whether  the  defendant's  publication  would 

(a)  See  further,  on  the  same  subject,  1st  v.  Simpson  (8  C.  B.  871,  883), 
Webb  v.  Powtr*  (2  Wood  and  Mia.  512),  and  Start/'*  lZrccutors  v.  Hot- 
combe  (4  M'Cloon,  310). 

(6)  See  the  judgment  in  Bohn  v.  Boyw  (10  Jur.  420),  and  Scott  v. 
Stanford  (L.  Rep.  3  Eq.  718;  16  L.  T.  X.  S.  51). 

(c)  Mawuian  v.  Ttyg  (2  Ru*.  393).        (*/)  I  Camp.  97. 
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as  "a  substitutr  M  for  the  plaintiffs.    Sir  L.  Shadwell,        Put  t 
?.,  referring  to  this  remark,  quoted   by  the  defendants  CmAttmXVL 
asel    m    Bweet    v.    Bh<MDp(a)    says,     "That    does    not         — 
for  the   whole   work.     From   what  you 
n  bnok  tu  contain  a  hundred  arl  nd 

^till  if  would  not   be  a  substitute |M 

again,  in  Bo&n  v.  i'><>ir><\:i>\  the  tame  judge  obai 

to  thai  lion  of  Lord  EUenborough, 

bis  Lordship  must  he  takes  il  that 

reference  to  the  particular  case  before  hint]  and  it 

clear  to  my  mind  that  never  can  be  the  civ 

nr  pat  tin-  case  of  a  publication  of  u  LiddaU  and 

tting  three  or  four  words  at  the  end  of 

of  the  idplmbcL     This  could  not  be  taken  aa  a 

te.     "But   can   it   be  doubted,"  he  asks,  "thai    it 

rial  effect  in  diminishing  the  price  of 

k  ;   for  though  nobody  would  take  it  as  a  sub- 

;/v   people   might   not   care  about  so  much,  and 

ake  \i  cheaply  for  what  it  really  did  contain,  which 

rht  be  more  than  ninety-nine  hundredths  whole, 

I  in  no  i  be  a 'substitute' ?    And, 

BO  as  to  be 
aee."(c) 
one  eau  doubt, M  sa;  !)   "that   a 

_r  may  fairly  cite  tarj  Tiginal  \\*>rk,  if 

sign  be  really  and  truly  t<>  nae  the  passages 

of  fair  n.       (In  U#t 

that  if  be  thus  . 
e  work  with  a  \iew,  not  I 
i  use  of  the  original  work,  and  inbetatntc  the  review 
-ueh  n  use  wi  emed  is  law  a  piracy*    Aw. 

ral  might,  remea, 

ion,  and    involving  grant 
the  i  ohing  the  dividing  middle  li 

he  one  fi  other.11 

an  att 
chiif 

dicnl  in  th«  i  nd 

g  abonl  en  ptgei  of  a 

d  length,     I 
bill   with    Oi  -    I'lumer.    \!   H  ,    Mid  :    "  It 

■  following 

■)  »  j  j.  (     arte. 

Set  f art* 

>0). 
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pake  l       number  mere  specimens,  that  would  be  the  case  of  an 
ORATOR  *vi.  protected  plagiarism ;  but  here  the  defendant  has  given  i 
-~         entire  act  or  scene,  but  only  broken  and  detached  fragment; 
of  the  piece  in  question." 

In  Dodsley  v.  Kinnersley  (a)  the  plaintiffs  were  assignee*  J 
of  Johnson's  "Prince  of  Abyssinia/'  and  had  already  pub*  I 
lished  an  abstract  of  that  work  in  the  London  Chronicle.^ 
The  defendant  printed  part  of  the  narrative  in  the  Grand  'I 
Magazine  of  Magazines,  leaving  out  all  the  reflections.      Sir  j 
Thomas  Clarke,  M.R.,  dismissed  the  plaintiffs'  bill  for  an  i 
injunction,    referring   to   the   custom   of  annual   register*.  | 
magazines,  &c,  to  give  an  abstract  or  analysis  of  authora,  j 
which  custom  in  general  tended  to  the  advantage  of  the  j 
author,  if  the  composition  was  good.     "  What  I  materially 
rely  on,"  said  the  Master  of  the  Rolls,  "  is,  that  it  could  not 
tend  to  prejudice  the  plaintiffs  when  they  had  before  pub- 
lished an  abstract  of  the  work  in  the  London  Chronicle  "(b) 
on&  fide  notes.       It  would   seem  that  the  work  or  part  of  the   work  of 
another  may  bo  made  the  foundation  of  bona  fide  notes  and 
observations,   and  may  be    published   with    such  notes   or 
observations  without  infringing  the  copyright  in  the  original 
work.    "Any  person,"  says  Sir  L.  Shadwell,V.C,  in  Martin 
v.  Wright, (c)  "  may  copy  and  publish  the  whole  of  a  literary 
composition,  provided  he  writes  notes  upon  it,  so  as  to  pre- 
sent it  to  the  public  connected  with  matter  of  his  own." 

In  Gary  v.  Kearsley  (d)  the  question  was  put  in  argument 
to  Lord  Ellenborough  whether,  if  a  man  took  "  Paley's 
Philosophy"  and  copied  a  whole  essay  with  observations 
and  notes,  or  additions  at  the  end  of  it,  such  a  pro- 
ceeding would  amount  to  piracy.  Lord  Ellenborough 
replied,  "  That  would  depend  on  the  facts  of  whether  the 
publication  of  that  essay  was  to  convey  to  the  public  the 
notes  and  observations  fairly,  or  only  to  colour  the  publica- 
tion of  the  original  essay,  and  make  that  a  pretext  for 
pirating  it ;  if  the  latter  it  could  not  be  sustained." 

In  the  case  of  legal  works  it  has  been  the  practice  to 
publish  in  a  separate  form,  with  notes  annexed,  reports  of 
cases  extracted  from  books  of  reports  in  which  copyright 
exists,  but  it  has  never  been  judicially  determined  whether 
such  a  practice  does  or  does  not  amount  to  piracy  of  the 
original  reports.  The  question  was  raised  but  not  settled 
in  the  case  of  Saunder*  v.  Smith, (e)  the  decision  in  that 
case  against  the  proprietor  of  the  original  reports  proceed- 
ing on  the  ground  of  his  acquiescence  in  the  labours  of  the 

(a)  Amb.  402.  (6)  76.  405.  (c)  6  Sim.  298. 

(</)  4  Hap.  109.  (e)  3  M.  &  Cr.  711. 
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sfeodant.     Lord  Cottenham  said  :  (a)  "  In  this  case,  I  find 

publication  complained  of  to  bo  of  a  character  which, 

ii  be  or  bu  not  an  infringement  of  the  copyright  of 

of  proceeding  which    baa   been 

ty    largely    admitted^    and    pretty    generally    ado] 

urred  to  me,  totted 

the  bar,  in  which  a  gentleman  at  the  bar,  ctosiroaa 
ibliahing  a  work  upon  a  particular  Bubjectj  has  coll 

awl    has   taken  ill.  -i    ca&es, 
lly  speaking,  verbatim  from  reports  which  Fared 

No  instance  luu*  been  represented  to  me  in 
th«>  be  copyright  have  inter! 

m  been  pronounced  upon  that  subject. 
'  lug   whether  the  owner  of  Ufl   eopyrigli 
'1  to  interfere  in  such  a  case,  or  whether  that  use  of 
shed  to  be  p  ■  I.     That  is  a 

ion  of  legal  right,  upon  which  1  find,  at   present,  no 
ming  to  an   adjudication.      But  til  ring 

Tier  I  am  aO  equitable  jurisdiction  in  Rti 

right   has  1h 
beerve  thai  for  many  yean  mob  i  course  aa  I 
iae  been  pretty  generally  adopted  ;  more  pa] 
1    find    t!  plaiutiin    have    th 

deseed  in  a  en 
the  I  tammon  Law  apply  to  well  i  qaae  as 

the  titt  laid   down   by    Lord    Ellen  borough   in 

ia  little  doubt  that  it  would  be  held  to  be 
iginal  work.     The  I 
"D  of  greater  import 
annex    !  to  it,  wi  m  a  vast  nn 

of  sul  ieSp  than  an  essay  of  PaJ . -y   would  to  the 

ue  could  appropriately  append  to 
J  i  ia  like  i  for  n  lot 

aluo    as  an  n    •  t    t 

the  snbji 
and    limitat  s    cotiiained     in 

ive  unde  om  sub-  t*  of 

quantity  as  well  as  the  character  of  I 

r  ia  an  important  element  in 

Tim-. 

ctious  o  vvhich  thirtv* 

four  were  taken  op  with  a  g 

nature  0(  fcrj  Of  th  fa    renrury,  unit   all  thtf 

mat  cxmsisUM  cts,  without  any  pe tided, 

■  rk-   of  (  I   poets,  some   of  their  poema  being 

(b)  AmU,  a,  IM. 
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*a»tL       given  entire,  Vice-Chancellor  Shadwell  considered  that  tu£ 
I'aAPTMTxvi  book  could  in  no  sense  be  said  to  be  a  book  of  criticism  j 
—         and  an  injunction  was  granted  to  restrain  its  publication  at 
the   suit  of  Mr.  Campbell,   one  of  the  poets  from  whose 
writings  large  extracts  had  been  made. (a)     "If,"  said  the 
Vice-Chancellor,  "  there  were  critical  notes  appended  to  eabh 
separate  passage,  or  to  several  of  the  passages  in  succession,  ,j 
which  might  illustrate   them  and  show  from  whence   Mr,  ' 
Campbell  had  borrowed  an  idea,  or  what  idea  he  had  com- 
municated  to  others,  I  could  understand  that  to  be  a  (air  i 
criticism.     But  there  is  first  of  all  a  general  essay,  then  1 
there  follows  a  mass  of  pirated  matter,  which  in  fact  con-  \ 
stitutes  the  value  of  the  volume/'     A  similar  doctrine  was 
laid  down  in  the  prior  case  of  Tonson  v.  Walker. (b) 
Addition  of  The  addition  of  plates  to  the  copyright  letter-press  of 

>1*to8,  another  would  not,  according  to  Sir  L.  Kenyon,  M.R.,(c) 

constitute  a  defence  to  a  charge  of  pirating  the  letter-press ; 
the  mere  act  of  embellishing  could  not  divest  the  right  of 
the  owner  in  the  text. 
Abridgments.         The    writers    of    abridgments    have     in    general    been 
favourably  regarded  by  the  courts  of  law  and   equity. (rf) 


(a)  Campbell  v.  Scott  (11  Sim.  31). 
(c)  Carnan  v.  Bowles  (2  Br.  C.  C.  85). 


(6)  3  Swanst.  672. 


(</)  The  present  Ix>rd  Chancellor  is  an  exception.  In  Tinshy  T. 
Lacy  (11  W.  R.  877;  1  II.  &  M.  747)  he  said  "lie  must  confess 
that  he  did  not  agree  in  the  reasons  for  upholding  such  a  work 
given  by  some  learned  judges,  viz. :  that  an  abridger  was  a  bene- 
factor. He  should  have  himself  regarded  him  rather  as  a  sort  of 
jackall  to  the  public,  to  point  out  the  beauties  of  authors."  An 
American  judge  (Leavitt,  J.)  has  also  expressed  himself  unfavour- 
ably to  the  rights  of  an  abridger,  thinking  the  same  rule  of  decision 
should  be  applied  to  a  copyright  as  to  a  patent  for  a  machine.  *k  The 
construction,'  he  says,  "  of  any  other  machine  which  acta  upon  the 
same  principle,  however  its  structure  may  be  varied,  is  an  infringe- 
ment on  the  patent.  The  second  machine  may  be  recommended  by  its 
simplicity  and  cheapness ;  still,  if  it  act  upon  the  same  principle  of  the 
one  first  patented,  the  patent  is  violated.  Now  an  abridgment,  if  fairly 
made,  contains  the  principle  of  the  original  work,  and  this  constitutes 
its  value.  Why,  then,  in  reason  and  justice,  should  not  the  same 
principle  be  applied  in  a  case  of  copyright  as  in  that  of  a  patented 
machine  ?  With  the  assent  of  the  patentee,  a  machine  acting  upon  the 
same  principle,  but  of  less  expensive  structure  than  the  one  patented, 
may  be  built;  and  so  a  book  may  be  abridged  by  the  author,  or  with 
his  consent,  should  a  cheaper  work  be  wanted  by  the  public.  This,  in 
my  judgment,  is  the  ground  on  which  the  rights  of  the  author  should  be 
considered,  But  a  contrary  doctrine  has  been  long  established  in 
England  under  the  statute  of  Anne,  which  in  this  respect  is  similar  to 
our  own  statute;  and  in  this  country  the  same  doctrine  has  prevailed.  I 
am  therefore  bound  by  precedent ;  and  I  yield  to  it  in  this  instance  more 
as  a  principle  of  law  than  a  rule  of  reason  or  justice:1'  (Story's  Executor* 
v.  JMoHtbe,  4  M -Clean,  308,  309.)  And  see  some  strong  observations 
to  the  siuue  effect  in  Mr.  Curtis  s  treatise  on  Copyright,  pp.  272,  273. 
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Abridgments/'    said    Lord    Hardwicke,(*i)     "may  with       f»" 
propriety  be  en  lied  a  new  book,  because  not  only  the  omArai 
and  print,  but  the  in  writ  ion,  learning,  and  judgment         — 

le  author  is  shown  in  them,  and  in  many  cases  are 
aely  ueefnl,  though  in  some  instances  |>n  judicial,  by 
ing  and  curtailing  the  sense  of  an  author*     And,  said 

same  judge  in  the  case  of  Tomton  v.  Walker, (b)  "A  fair 
rid ^rnent  would  be  entitled  to  protection,  but  this  is  a  mere 
ision." 

In  a  ease  with  respect  to  an  abridgment  by  a  Mr. 
wb^ry  of  Dr.  Hawkesworth's  Voyages,  Lord  Chancellor 
«ley,  assisted  by  Mr.  Justice  Blackstone,  was  of  opinion 
kt  **to  constitute  a  true  and  proper  abridgment  of  a  work, 
*  whole  must  be  preserved  in  its  sense,  and  then  the  act  of 
ndgment  is  an  act  of  the  understanding,  employed  in 
Tying  a  large  work  into  a  smaller  compass,  and  rendering 
eas  expensive f  and  more  convenient  both  to  the  time  and 
)  of  the  reader,  which  made  an  abridgment  in  the  nature 
a  new  and  meritorious  work.  This  had  been  done  by 
.  Newbery,  whose  edition  might  be  read  in  a  fourth  part 
uhe  time,  and  all  the  substance  preserved  and  conveyed 
language  as  good  or  better  than  in  the  original,  and  in  a 
re  agreeable  and  useful  manner."  His  lordship  said  that 
and  Mr.  Justice  Blackstone,  after  consulting  together  for 
le  hours,  were  agreed  "  that  an  abridgment,  when  the 
lerstanding  is  employed  in  retrenching  unnecessary  and 
nteresting  circumstances,  which  rather  deaden  the  nar- 
on,  is  not  an  act  of  plagiarism  upon  the  original  work, 

against  any  property  of  the  author  in  it,  but  an  allow- 
B  and  meritorious  work."  The  bill  praying  for  an 
raction  in  that  case  was  dismissed,  (c) 
Jut  though  a  bona  fide  abridgment  of  another  work  is  no 
ingement  of  the  copyright  in  that  work,  a  merely  colour- 
3  abridgment  is.  "Where  books  are  colourably  shortened 
y"  said  Lord  Hardwicke,  "  they  are  undoubtedly  within 

meaning  of  the  Act  of  Parliament,  and  are  a  mere 
sion  of  the  statute,  and  cannot  be  called  an  abridg- 
it."(d)     In  the  case  in  which  this  dictum  is  expressed 

lordship  considered  a  book  published  by  the  defendant 
itled  "Modern  Crown  Law"  not  to  be  a  bond  fide  but 
Lere  colourable  abridgment  of  Sir  Matthew  Hale's  "Pleas 
he  Crown,"  with  the  omission  of  some  repealed  statutes, 
I  a  translation  of  the  Latin  and  French  quotations. 

i)  Gyles  v.  Wilcox  (2  Atk.  143). 

i)  8  Swanat.  681.    Sec  also  Bell  v.  Walker  (1  Br.  C.  C.  451). 

r)  Lofft'B  Rep.  775.  (d)  Gyles  v.  Wilcox  (2  Atk.  142). 
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more  selection  or  different  arrangement  of  parts  of  the 
lal  work,  so  as  to  bring  the  work  into  a  smaller  corn- 
will  not,  says  Justice  Story,  be  held  to  be  a  bona  fide 
gment.  "  There  must  be  real,  substantial  condensation 
le   materials,   and   intellectual   labour   and  judgment 
wed  thereon ;    and  not  merely  the  facile  use  of  the 
rs;  or  extracts  of  the  essential  parts  constituting  the 
value  of  the  original  work."(/?) 

wording  to  another  American  judge,  (Lcavitt,  J.),  the 
jment  must  not  only  contain  the  ■  arrangement  of 
ook  abridged ;  the  ideas  must  also  be  taken  from 
ges  :  it  must  be  in  good  faith  an  abridgment,  not  a 
*e  interlarded  with  citations :  to  copy  certain  passages 
n  book,  omitting  others,  is  in  no  just  sense  an  abridg- 
:    the  judgment   is  not  exercised   in   condensing  the 

of  the  author;  the  language  is  copied,  not  con- 
d.(/>)  i(  Between  a  compilation  and  an  abridgment," 
his  learned  judge,  "  there  is  a  clear  distinction ;  and 

does  not  seem  to  have  been  drawn  in  any  opinion 
A  compilation  consists  of  selected  extracts  from 
mt  authors  :  an  abridgment  is  a  condensation  of  the 
of  the  author.  The  former  cannot  be  extended  so  as 
lvey  the  same  knowledge  as  the  original  work :  the 
contains  sin  epitome  of  the  work  abridged,  and  conse- 
ly  conveys  substantially  the  same  knowledge.  The 
r  cannot  adopt  the  arrangement  of  the  works  cited; 
:ter  must  adopt  the  arrangement  of  the  work  abridged. 
;>rmer  infringes  the  copyright,  if  matter  transcribed, 
published,  shall  impair  the  value  of  the  original  book: 

abridgment,  though  it  may  injure   the   original,  is 

ease  in  which  the  preceding  opinion  was  expressed 
io  in  which  the  plaint i IPs  complained  of  an  infringe- 
of  the  copyright  in  Judge  Story's  "Commentaries 
piity  Jurisprudence,"  the  defence  being  that  the 
complained  of  (an  "  Introduction  to  Equity ")  was 
'  fi'li'  abridgment  of  the  Commentaries.  It  appeared 
:he  chapters  and  the  subjects  were  the  same  in 
books;  the  former  book  contained  18-5t>  octavo 
including  notes,  the  latter  348  octavo  pages, 
ing  notes ;  a  page  in  the  latter  contained  a  little 
than  one  in  the  former  :  reduced  to  the  same  sized 
the  ratio  in  the  amount  of  matter  in  the  latter 
to  that    in  the    former  was  about   two  to  nine.     In 

•vhom  v.  Marsh  (2  St.  Rep.  107). 

tory's  Executors  v.  Holcomhe  (4  M'Clean,  311).  (c)  76.  314. 
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vvork  of  Story  there  wore  22<\  pagtif 
iriy  an  <>me  mar 

la  n  gunge,  or  very 
defendant's  book,  tin  comprising 

r  m  nty-fou  r  |  boob ,  ana  thirty 

ry,  which  made  our  fifteenth  part  of  the  defen- 
k  and   one-sixti< 

icr.-d     pi]  1Ln:ii.li      i:t    the   first    third    of    tin- 
's book  :   all  the  other  portkmi  of  Judge  St<" 
abridged  without  :mv  fcranaoriptiofl  "t  hi*  oom* 
■  part  so  sbridg  inking  two-thirds 

book.     The  eoori  granted  an  injunction 
pages  of  the  defendant's  work,  and  thun 
e  gm  its  decision  : 

r  of   the   work   ooiipbi 
title  page  it  dors  nol  purport  to  be  an   ahridg- 
r    *  An    [ntrodaction  to   Equity   Jurisprudence,  on 

i'1'S'  Plea;      and  in  the  prefare  the 

i, '  It  is  not  intended  to  supply  the  place  of 

MM  of  readers,  but  t.    nerve  simply 
►dm!  >n,  and  a  supplement   to  their 

illv  an  abridgment    of  that 
....  tUo  says  that   '  at 

make  ver  derahle  alt  id  additioi 

of  i  rk,  and  additions  to   the  i 

an  abri<  In  saying,  therefore, 

in  *n  f  an  abridgmei 

>TO  meant   nothing   more  than  ./  hi* 

wimI    the    arrangement    of  llie    Comm 

.   u  ifh  ' 
alter  his  own,     A supph - 

tho  Commentaries,   which    Mr    H oleum  be  says  in 
10  In  tin  r  Of  hi>  work,  may  supply  defect* 

original,  but  it  can  in  no  lenae  be  oomtdered  an 
This   remark  f»eems  to  have  boon  ma 
to  the  notes  added  uitfaor,      h 

tial   I  from  an  uhridg* 

ut  in  making  extract*  merely  there  is  no  condenaa- 
tbe  language  i  ,  and,  OOMOQoentiy,  there 

ridgment   of  it.       M> 

•i    this    |  Some    Of     the   judges    « 

consider  that  where  a  book  is  greatly  rod  uo 

gh  made   up  principally  of  extract*,  it  is  an 
In  a  book  <b    as    *  Ba< 

he   Court    is   necessarily 
to  show  the  principle  of  the  decision.      But 
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Pabt  l       the  same  necessity  does  not  exist,  and  the  same  licence  can- 

jhapwTxvi.  not  be  exercised  in  abridging  an  elementary  work.  .... 

Nearly  one  half  of  the  text,  in  the  first  hundred  pages  of 

Mr  Holcombe's  book,  appears  to  have  been  extracted  from 

Story To   class  these  extracts  under  the   head  of 

'abridgments/  would  seem  to  be  a  perversion  of  terms. 
Whatever  else  this  part  of  Mr  Holcombe's  book  may  be 
called,  it  is  not  an  abridgment.  With  greater  propriety 
it  may  be  called  a  compilation,  as  the  extracts  contained 
in  it  are  taken  from  various  authors.  As  a  compilation, 
this  part  of  the  book  must  be  considered  an  infringement 
of  the  right  of  the  plaintiffs,  by  the  copious  extracts  made 
from  the  Commentaries,  and  the  classification  of  the  subjects 

copied  from  them Looking  at  the  smallness  of  Mr 

Holcombe's  book  in  comparison  of  that  from  which  it  was 
principally  taken,  one  might  suppose  that  the  former  was 
a  short  abridgment  of  the  latter.  But  this  comparison  of 
size  or  number  of  pages  affords  no  guide  to  a  proper  deci- 
sion. The  character  of  the  work  must  depend  upon  its 
matter ;  and  it  would  seem  from  the  considerations  stated, 
that  the  first  third  part  of  Mr  Holcombe's  book,  including 
one  hundred  pages,  cannot  be  justly  and  legally  called 
an  abridgment,  as  it  does  not  possess  the  essential  ingre- 
dients of  such  a  work  ;  and  that,  viewing  it  as  a  compilation, 
it  is  an  infringement  of  the  plain tifPs  right,  on  the  ground 
that  the  plan  of  the  Commentaries  is  copied ;  and  also  for 
the  reason  that  the  extracts  extend  beyond  the  proper  limit 
for  such  a  work.  The  remaining  two-thirds  of  the  book 
may  be  comprehended  under  a  liberal  construction  of  an 
abridgment.  The  matter  is  greatly  condensed  by  Mr  Hol- 
combe,  in  his  own  language,  and  in  a  manner  highly  credit- 
able to  him.  The  prayer  of  the  bill  as  to  the  first  hundred 
pages  is  granted." 

The   publication   of  a   "Life  of    Washington,"  in  two 

volume,  containing  866  pages,  was  restrained  by  Story,  J., 

as   an  invasion    of    the  copyright  in   "  Sparks's  Life  and 

Writings  of  Washington,"  a  work  in  twelve  volumes ;  353 

pages  of  the  former  work  being  copied  from  the  latter,  64 

pages  being  official  letters,  and  255  being  private  letters 

of  Washington,  first  published  by  Sparks  under  a  contract 

with  the  owners  of  the  original  papers  of  Washington,  (a) 

sridgmentor        Where  the  defendant  published  in  a  number  of  Parley's 

ark«offlction-  Illuminated  Library  (a  weekly  publication)  a  portion  of  a 

story  entitled   "A    Christmas   Ghost   Story,   re-originated 

from  the  original  by  Charles  Dickens,  Esq.,  and  analytically 

(a)  Folsom  v.  Marsh  (2  St.  100). 


expressly  for  this  work,"  which,  with  the  excep- 

loarable  me,  was  in  all  respects  similar 

>1,J  of  Charles  Dickens  I  I  to 

'  in  thai  work. (a) 

i  behalf  of  the  del  ad 

h  which  had  panted*  that  bis 

□  nor  a  piracy  of  the 

fair  abridgment,  the  i  the  defendant's 

I  railing  within  tin*  principle 

urged  that  so  far  from  anyatte 
jf  made  to  induce  the  public  to  bek  «  buying 

t  the  eminent  author  of  the  "Christmas 
1"  had  written  and  published  for  five  shillings, th 

in    h  had    a  dedication   of    liis   labours   to    Mr. 

ens  himself.     Knight  Brace*  VX)U  said*  k  The  plaintiff 
ars  to  be  the  author  si  py  right  of  ■  work 

copyright  of  which  has  not  k 
ttitled  to  pn  He  defendant  has 

!*daud  published  n  novel  of  which  (able*  persons,  ni 
oharacter-  the  age*  untry,  and 

exact  L  ityle  of  language  in  which   the 

identical,    in    ;tl » 

pt  when   oerl  ona   by  way  of  i  u  or 

□    made,  as  to   which,  whether 
aire  or  do  not  improve  upon  the  original  oomp< 

pinion*     Bfovi  this  has 
said  to  be  an  abridgr  an  abridgment  I 

I  arn   1 
Ifijc  the  w<  her.     On  tin  [qq  not 

not  be  an  al  al   which 

be  lawful,  win  i  say  that 

has  the  right  to  abridge  and  bo  pabliah  in  Igod 

rh.r,    without     Q 

Tile 

IMOoa  of  Lord  ISldonj  right 

different  from  the  present,    bat   still   ap| 

lyright,  *  The  queafeon  spot) 

e  is  whel  1 1  ate  use  of  the  plaint 

lie  fair   exercise  of   a    mental   opem 
i   original  w 

ibll- 

O  as,  involving  the  ex 

fairly  mud  I  not  appear 

in  the  present  cas. 

U0)t         (b)  4  E#p,  Iff,   A 
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Part  l  brings  that  wVch  the  defendant  has  done  within  a  legit**1 
chaptmTxvi.  mate  use  of  the  plaintiffs  publication,  within  the  terms  *fai* 
—  exercise  of  a  mental  operation/  or  within  the  expression  of 
€  deserving  the  character  of  an  original  work/  I  think  it^ 
therefore,  entirely  excluded  from  Lord  Eldon's  definition, 
if  as  a  definition  Lord  Eldon  meant  it.  It  appears  to  me 
to  bo  a  mere  borrowing  with  alterations  and  departures 
merely  colourable,  and  when  it  is  said  that  the  difference 
of  price  and  other  circumstances  of  difference  belonging  to 
it  are  such  as  to  render  the  invasion  of  no  practicable 
mischief  to  the  plaintiff,  the  person  whose  property  ha* 
been  taken  is  entitled  to  judge  for  himself  how  far  he  will 
consider  that  abstraction  of  his  property  to  be  prejudicial  or 
not  prejudicial.  It  is  a  valuable  property,  and  he  is  entitled 
to  be  protected  from  the  unauthorised  use  of  it  by  another. 
I  do  not,  however,  as  at  present  advised,  at  all  accede  to  the 
argument  that,  whatever  may  be  the  relative  merit  of  the 
two  publications,  whatever  their  relative  prices,  the  publi- 
cation and  circulation  of  the  cheaper  may  not  in  a  pecuniary 
point  of  view,  at  least,  if  not  so  otherwise,  materially  pre- 
judice the  plaintiff.  There  are  various  points  of  view  into 
which  it  is  unnecessary  for  me  to  enter  in  which  such  a  case 
may  be  put,  in  which  material  damage  may  arise  from  the 
subject,  considered  merely  and  solely  as  a  question  of  pro- 
perty, which  is  the  only  point  of  view  in  which  it  is  my  duty 
or  business  to  consider  it." 
Digerti  of  legal  Somewhat  in  the  nature  of  abridgments  are  those  digests  of 
~J"1  legal  decisions  which  are  published  from  time  to  time.    They 

give,  under  headings  arranged  alphabetically,  a  summary  of 
the  legal  points  decided  in  each  case  referred  to,  and  there  is 
no  doubt  that  such  an  arrangement  may  be  the  product 
of  skill  and  mental  labour  on  tho  part  of  the  compiler.  If 
so,  the  general  rule  applies,  and  the  compiler  is  guilty  of  no 
infringement  of  the  copyright  in  the  published  reports  of  the 
cases  digested,  and  is  entitled  to  copyright"  in  his  own  work. 
But  if  the  compiler's  labour  is  purely  mechanical,  and 
he  only  arranges  in  alphabetical  order  the  marginal  or 
head  notes  of  cases  contained  in  published  reports,  the 
Court  of  Common  Pleas  has  held  that  ho  is  guilty  of 
infringing  the  copyright  in  the  published  reports.  In 
Siveet  v.  Beaming,  (a)  which  was  such  a  case,  Jervis,  C.  J., 
said :  "  I  think  the  defendants  in  this  case  have  been  guilty 
of  an  abuse  of  the  fair  right  of  extract  which  the  law  allows 
for  the  purpose  of  comment,  criticism,  or  illustration ;  and 
that  this  is  in  reality  an  unauthorised  publication  of  a  por- 
(rt)  10  C.  B.  481. 
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'the  plaintiflPs  work,  without  justifiable  excuse.     The 
i(F*  publi  Mt  portion  of  it  from 

of  double  reports  in 

-a  detailed  r  F  the  Em  ita  ef  th-  iriftfa 

lments   ami  inent    of   the   court,   and   an 

in  hat  is  commonly  catted  a  .side  or 

iual  note,  which  professes  to  stair  r  1  ■ » •  principle  of  law 

kq  the  casSj  if  any  sach  tin  r  a  summary 

I  *f  t  he  facts  and  the  decision  of  1 1 

if  they  are  two  reports,  a  short  one  and  a  h 

o  who  has  compiled  <thlij  Di<j<st  has 

short   r  If  the  law  allows  him 

rhat.  wliv  should   he   not  also  be  allowed  to  take  the 

t    take  either  the  one  or  the 

should    he    not    take   both!      The    question    is 

r  a  <{uire  a  right  to  avail  himself  in  this 

merely  becanse  he  arranges 
I  suhdi visions,  so  as  to  form  with 
f  the  M  [fed  from  other  sources, 

:       analytical  1  am  of  opfanon  that  ho 

\    digest,   undoubtedly,   tuny    be   nm  i   the 

lied  t  warily  snbjecting  il 

rge  of  ]  (bf  instance,  where  the  party 

the  e>  nd  ^kill  of  his  own  brain  in  extracting 

tie  substance  of  the  ts  before  him, 

^   to   produce   an 
t  work,     But  In  do  thought  or  skill  brought 

•  opon    tbi   work    that  is  con  it  18  a  rn 

aici ■.!  of  marginal   or  side   notes 

leh  fhe   labour    a  of   the  authors   have 

It  and 
be  On.  : 

..  dissented  from 
rubers  of  the  con 
that  the  defendant's  work  was  different 
Eib  and  would  1 

"ia  to  afl  g  out  cases  that  are 

in  *ji*m*>     The  rtfoct  may  1> 

no  pup  i.  I> ing  d 

eoeae  to  pnbUc  libraries  and  other 
and  more  pert  tion,  when  they  b 

Bat  that,  1  think,  ia  no  argument  in  favour 
a  piracy  :  it  shows 

(•)  ttonlo 
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pa«t  l       that  the  defendants'  work  is  useful  only  for  a  different  pur- 
CHArTuTxvL  pose  from  that  of  the  plaintiffs,  and  is  not,  and  never  wsb 

—         intended  as,  a  substitute  for  it By   far  the  larger 

portion  of  the  matter  distributed  is,  as  against  the  plaintiffs, 
the  defendants'  own  property ;  and  the  method  of  arrange- 
ment is  entirely  their  own.  That  being  the  state  of  things, 
the  defendants  have,  as  it  seems  to  me,  made  and  published 
a  book  altogether  different  from  the  plaintiffs'  work,  intend- 
ing to  answer,  and  really  effecting,  a  totally  different  purpose. 
Therefore,  I  conceive  that  they  have  not,  in  a  sense  that  is 
unlawful,  copied  any  part  of  the  plaintiffs'  work,  but  that 
they  have  done  nothing  more  than  is  done,  and  lawfully 
done,  by  one  who,  for  the  purpose  of  supporting  and  fortify- 
ing his  own  argument,  avails  himself  of  the  work  of  another 
to  the  extent  to  which  it  is  made  publici  juris  for  the  pur- 
pose of  being  read  and  extracted  from  to  a  fair  and  bona 
fide  and  legitimate  extent." 
Printainabook.  Prints  not  published  separately,  but  forming  part  of  a 
book,  were  held  by  Sir  James  Parker,  V.C.,  in  Bogue  v. 
Houlstou('i)  to  be  within  the  protection  afforded  to  books  by 
5  &  6  Vict.  c.  45,  and  he  granted  an  injunction  to  restrain  the 
publication  of  those  prints  by  the  defendant,  on  the  plaintiffs 
undertaking  to  bring  an  action  to  try  the  right  at  law. 

"  It  appears  to  me,"  said  the  Vice-Chancellor,  €t  that  • 
book  must  include  every  part  of  the  book ;  it  must  include 
every  print,  design,  or  engraving  which  forms  part  of  the 
book  as  well  as  the  letter-press  therein,  which  is  another 
part  of  it.  Prints  published  separately  do  not  appear  to 
have  been  within  the  Act  by  that  express  definition  [the 
definition  of  a  'book'  given  in  5  &  6  Vict.  c.  45,  s.  2]« 
But  the  case  now  before  the  court  is  not  the  case  of  sepa- 
rately published  prints,  but  the  case  of  designs  forming  part 
of  a  book."  In  this  case  the  plaintiff's  publication  consisted 
of  letter-press  and  woodcuts,  printed  on  the  same  large 
sheets  of  paper,  the  woodcuts  appearing  as  separate  leaves 
when  the  sheets  were  folded  into  their  quarto  size, 
piracy  of  name  The  name  or  title  of  a  work  may  be  considered  as  a  kind 
~*      ""  of  trade  mark  which  no  other  person  than  the  proprietor  of 

the  work  can  use  so  as  to  damage  him  in  respect  of  his  pro- 
perty in  it.  (b)  Cases  of  this  kind  depend  rather  upon  the 
question  whether  the  defendant  has  a  right  to  sell  as  his 
own  that  in  which  another  has  acquired  a  description  of 
property,  than  on  the  question  of  copyright,  (c) 

(a)  Bogue  v.  Hovlston  (5  De  G.  &  Sm.  267). 

(//)  See  Seely  v.  Fisher  (11  Sm.  582) ;    Spattisirooile  v.  Clark  (2  Ph 
154).       (c)  Per  Wood,  V.C.,  in  ChappeU  v.  Davidson  (2  K.  &  J.  126). 
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n»e   proprietor  of  a    magazine  called    Tho    IT 

lne3  obtained  an  injunction  to  restrain  the  publication 

magazine  under  a  similar  title,  described  as  a  new  aeriea 

The  defendant  was  publishing  "a  number  of  a 

as  a  <rinn  of(</)  the  pi  iiruitl  's- old  work  ;  taking 

merit,  which  had  been  acquired  by  that,  to  his  own; 

id  thai  ho  was  not  permitted  t<>  do^(fi 

lor  of  a  newspaper  called  The  J* >h n  Buff  having 
it  with  another  newspaper  called  3 
10  publication  under  the  title  of  The  John 
Britannia,  was  held  en  tit  1  i  i i  j □  notion  to  reel  fl kill 

publication  b y  the  printer  and  publisher  of  The  Br 
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t,   and    45,   King-street,"    the    title-page    containing 
a   portrait    of   Madame    Anna    Thillon.     The    defen- 
3  having  subsequently  published  a  song  to  the  same 
on  the   title-page  being  printed    the  words  "Musical 
met.       '  Minnie     Dale ; '    sung   at     Julken's    Concerts 
always   encored)    by    Madame    Anna   Thillon.      The 
c  composed    by  H.   S.   Thompson.     London:   Musical 
met  Office,  No.  192,  High  Holborn,  and  J.  Allen,  20, 
wick-lane,  Paternoster-row,"  the  title-page  containing 
a  portrait,  of  Madame  Anna  Thillon,  which  was  a  copy   j 
some  slight  alterations,  but  reduced  iu  size,  of  the  por-  j 
on  the  title-page  of  the  plaintiffs'  song,  Vice-Chan- 
r  Wood  granted  an  injunction  to  restrain  the  defendants 
publishing  their  song,  "  Minnie  Dale,"  or  any  copy  or 
3S  thereof*  or  any  other  publication  containing  a  colour- 
imitation  of  the  name,  title,  or  title-page  of  the  plain- 
song,  (a)     "  The  defendants,"  said  the  Vice- Chancellory 
not  profess  that  their  song  is  by  the  same  composer  or 
same  publisher.     But  the  first  thing  anybody  proposing 
archase  the  song  would  say  would  probably  be,  '  I  wao-i 
innie/'  sung  by  Madame  Thillon  ; '  and  that  name  anv«3 
ription,  it  seems  to  me,  the  defendants  have  no  right  ***) 
bever.     The  plaintiffs'  publication  is  the  identical  son*£ 
>h  that  lady  did  sing  ;  it  was  composed  for  the  plaintiffs 
called  by  the  name  of  '  Minnie/  and  they  had  a  perfect 
t  to  entitle  it  '  Minnie/  as  a  song  sung  by  that  lady  ; 
then  the  name,  having  acquired  a  celebrity  as  the  name 
song  sung  by  her,  the  defendants  advertise  another 
j  by  the  same  name  as  sung  by  this  lady,  which  cannot  j 
leant  merely  to  refer  to  the  melody  as  sung  by  her.     No  I 
on  who  heard  '  Scots  wha  hae/  sung  by  Brahain,  would  f 
for  '  Hey  Tuitte  Taitte/  the  name  of  the  old  melody, 
refore,  it  seems  to  me  that  there  was  a  plain  and  palpable 
>ose  in  the  assumption  of  the  name.     The  original  song, 
lung  in  America,  was  '  Lillie  Dale/  and  the  defendants 
3   changed   it   into   '  Minnie   Dale,    sung    by   Madame 
Ion  ; '  and  such  a  description  can  be  for  no  other  purpose 
l  to  appropriate  the  property  of  the  plaintiffs." 
n  injunction  was  also  granted  to  restrain  another  defeii- 
b  from  publishing  a  song  consisting  of  different  words 
le  same  air,  with  a  title  page  on  which  was  a  different 
rait  of  Madame  Anna  Thillon  copied  from  an  American 
lication,  and  the  words  "  Minn!*',  dear  Minnie.     Madame 
ia   Thillon."      This  Vice-Chancellor    Wood   considered 
obvious  attempt  to  pass  off  the  defendant's  publication 
(a)  ChapptU  v.  DavhhoH  (2  K.  &  J.  123). 
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th»t  nf  fchi*  plaintiff.     It  was  urged  on  th  >  part  of  the       n 
lunt  in  tins  cane  that  he  had  cautioned  hm  si'  c«a 

1  w hers  to  sav  that  it  was  not  the  song  of  the  plaintiffs  ; 
I  the  Vioe-ChaBceUor  QomUtered  that  that  afforded  do 
face,  as  there  was  no  seem  retail  denier*  would 

I  the  mmg  with  tin*  same  caution  to  the  public*  (a) 
The  case  of  Lord  Ityron  w  .Ttthvxhm{h)  stand*  on  a 
xiliar  footing*  There  au  iujuitt 4*09  mi  granted  by  Sir 
ouias  Plainer,  V.C.f  and  continued  by  Lurd  KVlon, 
training  the  defendant  from  publishing  a  poem  as  the 
rk  of  Lord  Byron,  who  was  then  ah  road ,  on  an  afli  davit 
Lord  Byron's  agents  of  circumstances  rendering  it  highly 
»b»ble  that  it  was  not  his  work,  and  the  defendant  declin- 
r  to  swear  that  he  believed  it  was. 

Copyright  may  also  be  infringed  by  the  importation,  for  import*** 

e  or  hire,  into  any  part  of  the  British  dominions  of  copies  ******  °°> 

nted;  abroad*     This  is  now  prohibited  by  statute  under  a 

oalty   of  10J.  for  every  offence f  and  double  the  value  of 

sry  copy  imported,  besides  the  forfeiture  of  such  copy. 

5  &  6  Vict,  c.  45,  s.  1 7,  enacts,  "  that  after  the  passing 

this  Act  it  shall  not  be  lawful  for  any  person,  not  being 

3  proprietor  of  the  copyright,  or  some  person  authorised 

him,  to  import  into  any  part  of  the  United  Kingdom, 

into  any  other  part  of  the  British  dominions,  for  sale 

hire,  any  printed   book   first  composed   or   written   or 

inted   and   published   in   any   part   of    the   said  United 

ingdom,  wherein  there  shall  be  copyright,  and  reprinted 

any  country   or   place   whatsoever   out   of  the   British 

uninions  ;  and  if  any  person,  not  being  such  proprietor  or 

;rson   authorised  as.  aforesaid,  shall  import  or  bring,  or 

iuse  to  be  imported  or  brought,  for  sale  or  hire,  any  such 

•inted    book    into    any   part    of    the   British   dominions, 

mtrary  to  the  true  intent  and  meaning  of  this  Act,  or  shall 

Qowingly  sell,  publish,  or  expose  to  sale  or  let  to  hire,  or 

fcve  in  his  possession  for  sale  or  hire,  any  such  book,  then 

irery  such  book  shall  be  forfeited,  and  shall  be  seized  by 

nj   officer   of  Customs  or  Excise,  and  the  same  shall  be 

estroyed  by  such  officer ;   and   every  person  so  offending, 

eing  duly  convicted  thereof  before  two  justices  of  the  peace 

jv  the  county  or  place  in  which  such  book  shall  be  found, 

hall  also  for  every  such  offence  forfeit  the  sum  of  ten  pounds, 

nd  double  the  value  of  every  copy  of  such  book  which  he 

hall  so  import  or  cause  to  be  imported  into  any  part  of  the 

British  dominions,  or  shall  knowingly  sell,  publish,  or  expose 

o  sale  or  let  to  hire,  or  shall  cause  to  be  sold,  published,  or 

(a)  2  K.  &  J.  123.  Cf .  Syh*  v.  Sykts  (3  B.  &  C.  541 ).     (?>)  2  Meriv.  29, 
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m!  to  sale  or  let  to  hire,  or  shall  have  in  his  possession 
le  or  hire,  contrary  to  the  true  intent  and  meaning  of 
Lct,  iivo  pounds  to  the  use  of  such  officer  of  Customs 
?ise,  and  the  remainder  of  the  penalty  to  the  use  of 
oprietor  of  tho  copyright  in  such  book." 
ited  lists  of  such  prohibited  books  are  to  be  put  up  at 
fferent  ports  in  Her  Majesty's  dominions.  Sect.  46  of 
17  Vict.  c.  107,  enacts  that  "the  Commissioners  of 
ms  shall  cause  to  be  made,  and  to  be  publicly  exposed 
>  several  ports  in  the  United  Kingdom  and  in  Her 
ty*s  possessions  abroad,  printed  lists  of  all  books 
in  the  copyright  shall  be  subsisting,  and  as  to  which 
roprietor  of  such  copyright,  or  his  agent,  shall  have 
notice  in  writing  to  the  said  commissioners  that  such 
ght  exists,  stating  in  such  notice  when  such  copyright 
s."  If  notice  is  not  given,  the  importation  will  not 
>hibited. 

sect.  160  of  the  same  Act  it  is  provided  that  "no 
)ooks  shall  be  prohibited  to  be  imported  as  aforesaid, 

the  proprietor  of  such  copyright,  or  his  agent,  shall 
given  notice  in  writing  to  the  Commissioners  of 
ms  that  such  copyright  subsists,  and  in  such  notice 
have  stated  when  the  copyright  will  expire."  Bat 
mcluding  portion  of  the  section  enacts  that  nothing 
a  contained  "  shall  be  taken  to  prevent  Her  Majesty 
exercising  the  powers  vested  in  her  by  the  10  &  11  Vict. 
ntituled — An  Act  to  amend  the  law  rehiting  to  the  protec- 
i  the  colonies  of  ivorks  entitled  to  copyright  in  the  Ignited 
#m,  to  suspend  in  certain  cases  such  prohibition."  (a) 
&  19  Vict.  c.  96,  s.  39,  gives  a  remedy,  by  application 
idge  at  chambers,  for  any  wrongful  entry  of  a  book  in 
bresaid  lists  of  prohibited  books.  It  enacts  that  "  if 
arson  shall  have  cause  to  complain  of  the  insertion  of 
ook  "  in  those  lists  "  it  shall  be  lawful  for  any  judge 
mbers,  on  the  application  of  the  person  so  complaining, 
ue  a  summons  calling  upon  the  person  upon  whose 

such  book  shall  have  been  so  inserted  to  appear  before 
udge  at  a  time  to  be  appointed  in  such  summons,  to 
cause  why  such  book  shall  not  be  expunged  from  such 
md  such  judge  shall  at  the  time  so  appointed  proceed 
lt  and  determine  upon  the  matter  of  such  summons,  and 
his  order  thereon  in  writing,  and  upon  service  of  such 
,  or  a  certified  copy  thereof,  upon  the  Commissioners  of 
ms,  or  their  secretary  for  the  time  being,  the  said  com- 
nmilar  provisions  were  contained  in  the  repealed  Act,  5  &  6  Vict. 
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exposed  to  sale  or  let  to  hire,  or  shall  have  in  his  possessions 
for  sale  or  hire,  contrary  to  the  true  intent  and  meaning  of 
this  Act,  five  pounds  to  the  use  of  such  officer  of  Customs  j 
or  Excise,  and  the  remainder  of  the  penalty  to  the  use  of  A 
the  proprietor  of  the  copyright  in  such  book."  j 

Printed  lists  of  such  prohibited  books  are  to  be  put  up  at   \ 
the  different  ports  in  Her  Majesty's  dominions.     Sect.  46  of   ; 
16  &  17  Vict.  c.  107,  enacts  that  "the  Commissioners  of  t 
Customs  shall  cause  to  be  made,  and  to  be  publicly  exposed 
at  the  several  ports  in  the  United  Kingdom  and  in  Her 
Majesty's   possessions    abroad,   printed  lists   of  all   books 
wherein  the  copyright  shall  be  subsisting,  and  as  to  which 
the  proprietor  of  such  copyright,  or  his  agent,  shall  have 
given  notice  in  writing  to  the  said  commissioners  that  such 
copyright  exists,  stating  in  such  notice  when  such  copyright 
expires."     If  notice  is  not  given,  the  importation  will  not 
be  prohibited. 

'By  sect.  160  of  the  same  Act  it  is  provided  that  "no 
such  books  shall  be  prohibited  to  be  imported  as  aforesaid, 
unless  the  proprietor  of  such  copyright,  or  his  agent,  shall 
have  given  notice  in  writing  to  the  Commissioners  of 
Customs  that  such  copyright  subsists,  and  in  such  notice 
shall  have  stated  when  the  copyright  will  expire."  But 
the  concluding  portion  of  the  section  enacts  that  nothing 
therein  contained  "  shall  be  taken  to  prevent  Her  Majesty 
from  exercising  the  powers  vested  in  her  by  the  10  &  11  Vict, 
c.  95,  intituled — An  Act  to  amend  the  law  relating  to  thr  protec- 
tion in  the  colonies  of  works  entitled  to  copyright  in  the  United 
Kingdom,  to  suspend  in  certain  cases  such  prohibition."  (a) 

18  &  19  Vict.  c.  96,  s.  39,  gives  a  remedy,  by  application 
to  a  judge  at  chambers,  for  any  wrongful  entry  of  a  book  in 
the  aforesaid  lists  of  prohibited  books.  It  enacts  that  "  if 
any  person  shall  have  cause  to  complain  of  the  insertion  of 
any  book  "  in  those  lists  "  it  shall  be  lawful  for  any  judge 
at  chambers,  on  the  application  of  the  person  so  complaining, 
to  issue  a  summons  calling  upon  the  person  upon  whose 
notice  such  book  shall  have  been  so  inserted  to  appear  before 
such  judge  at  a  time  to  be  appointed  in  such  summons,  to 
show  cause  why  such  book  shall  not  bo  expunged  from  such 
lists,  and  such  judge  shall  at  the  time  so  appointed  proceed 
to  hear  and  determine  upon  the  matter  of  such  summons,  and 
make  his  order  thereon  in  writing,  and  upon  service  of  such 
order,  or  a  certified  copy  thereof,  upon  the  Commissioners  of 
Customs,  or  their  secretary  for  the  time  being,  the  said  com- 

(a)  Similar  provisions  were  contained  in  the  repealed  Act,  5  &  6  Vict, 
c.  47. 
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Chapter  XVL 


Periodicals. 


Mimical  compo- 
littom. 


it  from  the  mere  fact  of  selling  printed  works ;  and  as  tbm 
declaration  in  the  case  before  him  did  not  allege  guilty^ 
knowledge  on  the  part  of  the  defendant,  if  there  were  notji 
evidence  of  it,  his  lordship  ruled  that  the  jury  must,  as  %oti 
the  publishing,  find  for  the  defendant,  (a)  \ 

Where  the  copyright  has  been  assigned,  it  is  not  an; 
infringement  of  the  assignee's  copyright  for  the  assignor  to? 
sell  copies  of  the  work  which  have  been  printed  before  the; 
assignment  was  made,  (b) 

Copyright  in  periodical  publications  may  be  infringed 
the  same  manner  as  in  the  case  of  other  literary  works.    Bofe 
this  species  of  property  may  also  be  infringed  in  a  manner^ 
peculiar  to  itself.     We  have  seen  already (c)  that  even  wl 
the  copyright  in  contributions  to  encyclopedias,  reviews, 
magazines,  and  other  periodicals  is  vested  in  the  proprietors^ 
of  such  encyclopaedias,  &c,  the  right  of  publishing  his  con-j 
tribution  in  a   separate  form  reverts  to   the  author   after  J 
twenty-eight  years  from  the  first  publication,  and  the  pro- 
prietor cannot,  during  the  term  of  his  own  copyright,  publish 
it  in  a  separate  form  without  the  previous  consent  of  the 
author  or  his  assigns.     The  author  has  a  modified  property 
in  possession,  and  the  sole  property  in  reversion. 

It  is,  then,  an  infringement  of  the  author's  property  t& 
publish,  without  his  consent,  any  of  his  contributions  in  a' 
separate  form;  and  such  separate  publication  will  be 
restrained,  (il) 

A  republication  in  supplemental  numbers  of  a  periodical 
of  a  selection  of  various  tales  previously  published  in  that 
periodical,  is  a  separate  publication  within  the  meaning  of 
sect.  18  of  5  &  6  Vict.  c.  45,  and  such  republication  will  be 
restrained,  (e) 

Musical  compositions  are  "  books  "  within  the  meaning  of 
the  Copyright  Acts,  and  the  copyright  in  them  may  be 
infringed  in  manner  similar  to  other  works. 

Although,  as  we  have  seen,  the  score  of  an  opera  or  piece 
of  concerted  music  is  so  far  an  independent  work  as  to 

(a)  In  the  case  of  paintings,  drawings,  and  photographs,  the  stat. 
25  &  20  Vict.  c.  68,  states  expressly  that  when  a  person  sells  copies  not 
made  by  himself  but  by  others,  he  must  do  so  knowingly  in  order  to 
render  himself  liable  to  the  penalty.  See  sect.  6  of  the  Act,  and  per 
Blackburn,  J.,  in  Ex  parte  Bcal  (9*B.  &  S.  400;  L.  Rep.  3  Q.  B.  387; 
18  L.  T.  N.  S.  285;  87  L.  A.  161.  <J.  B.)     Ante,  p.  121. 

(b)  Taylor  v  Pillow  (L.  Kip.  7  Kq.  41S).         (r)  AnU,  pp.  98,  99. 

(d)  See  the  cases  of  the  Bishop  of  I  lire  ford  v.  (ir'nfin  (10  Sim.  190); 
Mayhew  v.  Maxwell  (1  J.  &  II.  312);  Mnrmu  v.  Maxwell  (3  L.  T.  N.  S. 
466)  ;  SUwart  v.  Black  (9  Scotch  Ses.  Cas.  1026)  ;  Fullarton  v.  M'Phim 
(18  Scotch  Se*.  Cas.  219). 

(e)  Smith  v.  JokMon  (4  Giff.  632 ;  6  L.  T.  N.  S.  437 ;  33  L.  J.  137,  Ch.). 
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ing  been  entertained  whether  the  pro\ 
that  star*  lithographs  and  other  unpmnnionitj 

1  \  of  15  V  J,  was  passed  for  the  pup 

declaring    tli.it     the     provisions    of   the    former    Arr    w  iv 
to  inclad  taken  by  lithograph}  -tli.r 

mechanical  proee>  -ions  "t" 

tngs  or  designs  are  capable  of  being  multiplied  indefinitely. 
It  has  been  decided  that  prints  engraved  and  struck  oil' 
aiiruiul,  hut  publisl;  if  protected  from  piracy  by 

7.(<i)     Sir  L  '!,  WC,  said  "The  object 

of   the  legislature  protect   those  works  which  were 

designed,  engraved,  etched,  or  worked  in  (in  at  Brtteifl 
not  those  which  v,  t^ned,  engraved,  i 

abroad,  a nd  only  published  in  ureal  Britain." 

In  the  case  of  prints  tirst  published  abroad  Binoe  the  ; 

ingoftheln;  7  Vict  '"t.  19 

it  Act  provides  that  the  inventor,  designer,  or  engraver 
of  them  shall  have  no  copyright  therein  otk 

as  he  may  become  entitled  to  under  th 
m*  oi   17  pro* 

wfuUi  r<  r.     And   it 

be 

rpinn  photographic  by 

or   otherwise,  \\  I 
may  be  in  iltiplied. 

the  Court  of  Common  Pleat 
Erie,  C.J.,  in  thai   case  s:..,l,  "T 
to  my  Diad  was,  not  merely  to  prevent 
from  bebig  lessened  in  the  uyti 
him  the  > 

Ing  to  tli 
a  n  m  object  of  attraction.     If  r  I 

be  the  o  <;><  t    -f  tin*  statute,  if  is  plain  that  i  photogimphid 
ite  in  the  mind   of  the  behold! 

^  as  would  be  communicated  by  a  OQ] 
other  descrj;  lo  reason  win 

ide  and  gene  nil 

plain  and  ordinal  ing,  and  be  held 

pply  to  ttti\  mod  of  ■  .  and  to 

multiplying  copies  as  the  ingi 
may  f  r 
ITie  tame    question    name    again    ln-fore   the    Court    of 
Flea-  '',  in  the  case  of  Grave*  v.     > 

when  a  deci  uilar  to  that  in  the  last  case  was  pro. 

(a )  thy*  v.  TWftinid  >o), 

(l>)  H  C.  B.  N.  J.  1G6,  C,  l\     (•)  1  M     &  M.S.  ai7. 


UihogmptuL 


How  j»lr«ik»*l 
copy  tn*)r  to 
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Pabt  l  nounced.  The  defendants  appealed  to  the  Exchequer 
HxpraTxvi.  Chamber,  and  that  court  unanimously  affirmed  the  decision 
—  of  the  Court  of  Common  Pleas.  Kelly,  C.B.,  in  delivering 
the  judgment  of  the  court,  said, (a)  "It  is  obvious  that 
the  Legislature  could  not,  in  providing  for  the  protection 
of  works  of  art,  describe  a  piracy  by  means  of  a  process 
not  then  within  the  knowledge  of  mankind.  But  it  by  no 
means  follows  that  when  words  large  enough  to  embrace 
it  are  used,  the  prohibition  should  not,  as  well  as  the  pro- 
tection, be  extended  to  a  subsequently  discovered  mode 
of  reproducing  and  multiplying  copies.  It  appears  to  us, 
therefore,  that  the  argument  derived  from  the  15  &  16 
Vict.  c.  12,  and  25  &  26  Vict.  c.  68,  altogether  fails;  and 
that  the  effect  of  all  the  Acts  taken  together  is,  that  any 
process,  whether  known  at  the  time,  or  the  result  of  subse- 
quent invention  or  discovery,  by  which  pictures  or  engravings 
may  be  imitated  or  copied,  is  within  the  mischief  as  well  as 
within  the  express  words  which  the  Legislature  has  used. 
And  we  cannot  help  thinking  that  a  more  limited  con- 
struction would  be  contrary  to  the  whole  spirit  of  the 
legislation  on  the  subject,  and -productive  of  great  injustice." 
hat  is  a  copy.  A  copy  is  defined  by  Bailey,  J.,  in  West  v.  Francis  (b)  to 
be  "that  which  comes  so  near  to  the  original  as  to  give 
every  person  seeing  it  the  idea  created  by  the  original." 

Trifling  variations  are  not  material  ;(c)  and  in  the  case  of 
photographs  it  makes  no  difference  that  the  photograph  is 
of  smaller  dimensions  than  the  print.  "  It  is  not,"  said 
Erie,  C.J.,  in  Gambart  v.  Ball,(d)  "the  extent  of  the  paper 
covered  by  the  picture  which  conveys  the  pleasure  to  the  mind. 
Thus,  in  the  representation  of  €  The  Horse  Fair '  [by  Rosa 
Bonheur,  one  of  the  engravings  in  question  in  that  easel,  we 
feel  the  same  degree  of  pleasure  in  looking  at  the  forms  and 
attitudes  of  the  beautiful  animals  there  pourtrayed,  whether 
we  see  them  in  the  size  in  which  they  are  drawn  in  the 
original  picture,  or  in  the  reduced  size  of  the  engraving,  or  in 
the  still  more  diminished  form  in  which  they  appear  in  the 
photograph."  And  in  Moore  v.  Clarke, (e)  an  action  for  pirat- 
ing an  engraving,  it  was  held  to  have  been  a  correct  direction 
to  the  jury  to  consider  whether  the  main  design  of  the  plain- 
tiff's engraving  had  been  copied,  and  whether  the  defendant's 
engraving  was  substantially  a  copy  of  the  plaintiff's, 
biioiy  exhibit-  But  where  a  person  made  and  publicly  exhibited  for 
r»oopy.        money  a  large  painted  dioramic  copy  of  a  copyright  print, 

(a)  L.  Rep.  2  C.  P.  421  ;  16  L.  T.  N.  S.  98;  38  L.  J.  139,  C.  P. 
(/;)  6  B.  &  Aid.  743.  <c)  14  C.  B.  N.  8.  317. 

(d)  lb.  742,  743.  (e)  9  M.  &  W.  692. 
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within  the  mischief  intended  to  be       P 
nemc-il .'»'<!  b>    17  i  Exhibiting  for  pn  ■•tit."  a u<l   chai-tTTxvi 

ellor  (ShadweU),  "  is  in  no  way  analog 
the  plaintiff's  print,  but  is  dealing  with  it 

in   i  nt   manner 1 1   appears  to  me  that 

17  Geo.  la  intended  to  apply  to  a  ease  win 

ro  was  no   intention   to  print,   Bell,  or  publish,  but  n> 
manner;  and  therefore  I  aught  not  to 
ii  until  the  right  n  established  at 

d  with  respect  to  the  defendant  r  his 

copy  a?*  the  plaintiff's  picture.     It  must  be  either  better  or 
wor  the  benefit  of  it ;  it" 

wor  Q  is  only  f  libel,  :>n<! 

XI:*  prohibited  by  tin  raved,  etched*  »vm«  miuwr- 

or  sold,  or  otherwise  disposed  of,  arc  prii 
e-ngruv  Hence  the  sale  ' 

dawfullj  i  ff  from  the  original  plai 

not   amount    r«»  piracy.     Thus  where  an  engraver^  being 

wner  of  certain    drawings    to    engr.i 
plate*  k wings,    took    off    fr 

engraved  a  number  of  proof  impret  which  ke   kept 

and   wh irh   on  his  bankruptcy  were  advertised 
His  assignees   to   be   sold,  it  was  held  D  action  for 

:st    him   or   them. (A)       It   was 

in  support  of  the  action  that  the  WOrdl  w  without 

the  express  proprietor  or   |  rs"  in 

avr*  7t  refer  to  all  the  antecedent  clauses 

pplj  to  the  sale  rf  copies.      But  the 

-  Bench  aid  not  adopt  th  art 

red   tut    the   Acts   of  Parliament    did    not   up  ply   to 
rrnntrt  t  >1  plate,  but  only 

trotn     engravings    which    had    been     pirated 
«?nirmv  v  wirli  reap  bain  did  J  KJ, 

*r>d  7  Geo.  impoae  i  ire,  and  L7G*o.8j 

grvr  an  action  on  the  ease.     ffThe  injury  complained  of  in 

baring  a 
tractod  to  cngi  appropriate  the  prints 

token  ft 

Iaw  would  lie  ny  r  the  breach  of  tb 

bat  an  actn  old  not 

prints   forming  part   of 

Sc«s    sko  per    ftemt,    0.    J- 
1  Bar*  &  Ad.  HOI),     (c)  ft.ftll. 
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pabt  l  Paintings,  Drawings,  and  Photographs. 

chapteb  xvl       Piracy  in  the  case  of  a  painting,  drawing,  or  photograph^ 

in  whatpiracy    consists  in  the  infringement  of  "  the  sole  and  exclusive  rignt-] 
of  copying,  engraving,  reproducing,  and  multiplying  snekl 
painting  or  drawing  and  the  design  thereof,  or  such  photo- j 
graph  and  the  negative  thereof  by  any  means  and  of  any  size.**] 
Sect.  6  of  25  &  26  Vict.  c.  68,  enacts  that  "if  the  author^ 
of  any  painting,   drawing,  or  photograph  in  which  there 
shall  be  subsisting  copyright,  after  having  sold  or  disposed .; 
of  such  copyright,  or  if  any  other  person,  not  being  ihft 
proprietor  for  the  time  being  of  copyright  in  any  painting, ;j 
drawing,  or  photograph,  shall,  without  the  consent  of  suefcd 
proprietor,  repeat,  copy,  colourably  imitate,  or  otherwise  i 
multiply  for  sale,  hire,  exhibition,  or  distribution,  or  earned 
or  procure  to  be  repeated,  copied,  colourably  imitated,  or'j 
otherwise  multiplied  for  sale,  hire,  exhibition,  or  distribution, ^ 
any  such  work  or  the  design  thereof,  or,  knowing  that  any  j 
such  repetition,  copy,  or  other  imitation  has  been  unlawfully  \ 
made,  shall  import  into  any  part  of  the  United  Kingdom,  or 
sell,  publish,  let  to  hire,  exhibit,  or  distribute,  or  offer  for 
sale,  hire,  exhibition,  or  distribution,  or  cause  or  procure  to 
be   imported,   sold,  published,  let  to  hire,  distributed, 
offered  for  sale,  hire,  exhibition,  or  distribution,  any 
tition,  copy,  or  imitation  of  the  said  work,  or  of  the  design  ] 
thereof,  made  without  such  consent  as  aforesaid,  such  person 
for  every  such  offence  shall  forfeit  to  the  proprietor  of  the* 
copyright   for  the  time    being   a  sum   not  exceeding,  ten 
pounds  ;    and  all   such  repetitions,   copies,  and  imitations 
made  without  such  consent  as  aforesaid,  and  all  negatives  of 
photographs  made  for  the  purpose  of  obtaining  such  copies, 
shall  bo  forfeited  to  the  proprietor  of  the  copyright." 

lots  forbidden        Sect.  7  of  the  Act  forbids,  under  a  penalty,  the  following 

x.68,».7.  acts: 

(1.)  Fraudulently  signing  or  otherwise  affixing,  or  fraudu- 
lently causing  to  be  signed  or  otherwise  affixed,  to  or  upon 
any  painting,  drawing,  or  photograph,  or  the  negative 
thereof,  any  name,  initials,  or  monogram  :(a) 

(2.)  Fraudulently  selling,  publishing,  exhibiting,  or  dis- 
posing of  or  offering  for  sale,  exhibition,  or  distribution, 
any  painting,  drawing,  or   photograph,  or   negative  of  a 

(a)  It  was  held  in  Reg.  v.  Closs  (7  Cox  Cr.  Cas.  494  ;  27  L.  J.  54, 
M.  C.)  that  the  putting  of  the  name  of  a  painter  upon  the  copy  of  one 
of  his  pictures,  in  order  that  it  may  be  passed  off  as  the  original,  is  not 
a  forgery  at  common  law ;  but  such  passing  off  of  the  copy  of  the 
picture  as  the  original  and  obtaining  money  by  means  of  such  false 
representation,  is  a  cheat  at  common  law. 
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photograph,  having  thereon  the  name,  initials,  or  monogram 
of  a  person  who  did  not  execute  or  make  such  work  : 

dulently  uttering,  disposing  of,  or  putting  off, 
tufting  to  be  uttered  or  disposed  of,  any  copy  or  colour- 
able imitation  of  any  printing,  drawing,  or  photograph,  or 
negative  of  a  photograph,  whether  there  shall  be  subsisting 
copyright  therein  or  not,  as  having  been  made  or  executed  by 
the  author  or  maker  of  the  original  work  from  which  such 
copy  or  imitation  shall  have  been  taken : 

(i,)  Making  or  knowingly  selling  or  publishing  or  offering 
for  wilo  during  the  life  of  the  author  or  maker  without  his 
consent  any  painting,  drawing,  or  photograph  made  either 
before  or  after  the  passing  of  the  Act,  which  the  uutli 
maker  shall  have  sold,  or  of  which  he  has  parted  with  the 
posaeasiou,  and  in  which  any  alteration  has  afterwards  been 
nude  by  any  oth»*r  person  by  addition  or  otherwise,  or  making 
or  knowingly  selling,  or  publishing,  or  offering  for  sale  any 
copies  of  such  work  so  altered  as  aforesaid ,  or  any  part  1 1 < 
a*  and  for  the  unaltered  work  of  such  author  or  maker. 

D  provides  that  "every  offender  under"  it 
•'shall,  upon  conviction,  forfeit  to  the  person  aggrieved  a 
sum  not  •  _r   KM.,  or  not  exceeding    louble  the  full 

,  if  any,  at  which  all  such  copies,  engravings,  i  nuta- 
ns, or  altered  works  shall  have  been  sold  or  offered  for 
sale;  and  all  such  copies,  engravings,  imitations,  or  altered 
works  shall  be  forfeited  to  the  person,  or  the  assigns  or 
legal  representatives  of  the  person  whoso  name,  initials  or 
monogram  shall  be  so  fraudulently  signed  or  affixed  thereto, 
or  to  whom  such  spurious  or  altered  work  shall  be  so  fraud  u- 
lently  or  falsely  ascribed  as  aforesaid;  provided  always  that 
the  penalties  imposed  by  this  section  shall  not  be  incurred 
unless  the  person  whose  name,  initials,  or  monogram  shall 
be  so  fraudulently  signed  or  affixed,  or  to  whom  such  spurious 
or  altered  work  shall  he  so  fraudulently  or  (alaely  aaorib+d 
an  aforesaid,  shall  have  been  living  at  or  within  t 
jrars  next  before  the  time  when  the  offence  may  have  been 
cointnitt* 

The  Ait  also  contains  an  absolute  prohibition  against  the 
unauthorised  don  of  pirated  works,  made  in  any 

ign  state  or  in  any  part  of  the  British  dominions. (a) 

i>art*   Realffo)    b   doubt  was  suggested  whether 

taking  the  words  "t  r  of  any    ;  drawing, 

holograph,"    reddendo    *ing<  might 

haptar  on  *'  Itamedio  for  InfiimnstnanC  /"■**. 

»       L  Itop.  3  Q.B-  M 

r 
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Separate  penalty 
for  each  copy 


Pa« i.  not  "mean  where  a  painting  is  made  which  is  the  oopj 
CHArrwTxvx  of  another  painting,  a  drawing  which  is  the  copy  of  anothaj 
—  drawing,  or  a  photograph  which  is  the  copy  of  another  photo* 
graph  j "  but  the  Court,  looking  at  the  very  extensive  termj 
in  which  the  copyright  is  given  in  sect.  1,  on  the  infringe- 
ment of  which  the  penalty  followed,  considered  it  plain  thai 
the  photograph  of  a  painting,  or  the  photograph  of  a  draw* 
ing  of  a  painting,  or  the  photograph  of  a  photograph,  al 
equally  come  within  the  Act,  and  are  infringements  of  tfa( 
copyright. 

Making  an  unauthorised  photograph  of  the  engraving  d 
a  picture  is  a  photographing  or  copying  the  picture  itself 
If  the  design  is  copied,  it  is  immaterial  whether  it  is  doni 
directly  from  the  original  or  indirectly  through  the  median 
of  a  copy,  (a)  It  would  be  otherwise  if  the  owner  had  parted 
with  the  right  to  multiply  engravings,  (b) 

The  penalty  inflicted  for  selling,  &c,  "any  repetition, 
C0P7>  or  imitation/'  is  a  separate  penalty  for  every  copj 
sold  even  where  a  number  are  sold  at  the  same  time 
"  Look  at  the  nature  of  the  thing,"  said  Blackburn,  J.  €(  B 
would  bo  a  monstrous  absurdity  if  a  man  might  import  I 
cargo  of  pirated  works  from  France  and  10  J.  be  the  utmcwj 
penalty  that  could  bo  imposed.  Such  a  state  of  the  Ian 
would  render  it  worth  a  man's  while  to  do  wrong.  The 
Legislature,  however,  were  dealing  with  an  offence  whicHi 
they  knew  was  likely  to  be  committed  in  a  wholesale  way, 
If  a  man  sells  ten  pirated  copies  at  once  that  makes  tea 
offences,  as  much  as  a  man  who  utters  ten  bad  shillings  ail 
one  time  is  guilty  often  utterings  of  false  coin."(c) 

The  copyright  in  sculpture,  models,  and  busts,  may  bt 
infringed  by  making  or  importing,  or  causing  to  be  made 
or  imported,  or  exposed  to  sale,  or  otherwise  disposed  o(j 
any  pirated  copy,  or  pirated  cast  of  any  subject  within  the 
Sculpture  Copyright  Acts,(d)  whether  such  pirated  copy, 
or  pirated  cast  be  produced  by  moulding  or  copying  from, 
or  imitating  in  any  way  any  such  subject,  to  the  detriment, 
damage,  or  loss  of  the  original  or  respective  proprietor  oi 
proprietors  of  any  such  work  so  pirated,  (e) 

There  are  no  decided  cases  on  this  kind  of  piracy. 


Sculpture, 
models,  and 


Bight  op  Dramatic  and  Musical  Representation. 

Bight  of  wpro-       Tho  nature  and  duration  of  the  right,  (secured  by  3  &  4 
pSrforman"dof  Will.  4,  c.  15,   extended  by  5  &  6  Vict.  c.  45)  to  the  sole 

(a)  Ex  parte  Beal  (9  B.  &  S.  395,  401).  (b)  lb.  (c)  lb. 

(<f)  Vide  ante,  pp.  124-126.  (e)  64  r       ~        ""       ~ 


oompo- 


(e)  64  Geo.  3,  c.  56,  s.  3. 
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representation  and  performance  of  dramatic  and  musical        pju«tl 
ns  are  explained,  untr  pp.  11  i-118. 
Infringement  of  the  right,  iu  the  ease  of  dramas,  con 
in  representing  or  causing  to  be  represented,  contrary  to  the 

of  the  Act  or  right  of  the  author  or  his  assign 
without  the  consent  in  writing  of  the  author  or  other  pro- 
prietor first  had  and  obtained,  at  any  place  or  places  of 
arnma:  rtainment    within    the    United    Kingdom   of 

Great  Britain  and  Ireland,  in  the  Isles  of  Man,  J  Gr- 
and Guernsey,  or  in  any  part  of  the  British  dominions, 
any  production  in  which  the  right  exists,  or  any  part 
roof.(a) 
The  right  which  may  bo  infringed  in  the  case  of  musical 
ooupOGitions,  is  "the  sole  liberty  of  representing  or  per- 
forming, or  causing,  or  permitting  to  be  represented  or 
performed"  any  musical  composition* (/») 

It    will  be  perceived  that  the  words  "at  any  place   or 
places   of    dramatic    entertainment"    contained    in    8    A 
Will.  4,  c.  15,  are  omitted  from  the  enactment  i  to 

magical  compositions.^*)  On  this  account  Vice- Chancellor 
Shadwrll,  was  of  opinion,  in  RuueU  v.  8miikt(d)  that  the 
author*  of  musical  compositions  were  more  extensively  pro- 
tected than  the  authors  of  dramatic  pieces. 

The  consent   in  writing  required    by  sect.   2   of  3   &  Acoamntt 
,   c*   15,  need    not   be    in    the  author's   own   hand-  bjn 
writing ;  it  may  be  given  in  that  of  an  agent  having  due 
—I  hi  ii  1 1 

*Phusf  where  a  society,  called  the  Dramatic  Authors' 
Society ,  allowed  the  dramas  composed  by  its  members  to  be 
represented  by  others,  on  the  fulfilment  of  certain  conditions, 
a  written  permission  given  by  the  secretary  to  the  defendant 
dramas  belonging  to  the  authors  forming  the 
Dramatic  Authors'  Society'*  was  heM  sullieient  to  bind  the 
plaintiff,  a  member  of  the  society,  and  to  disentitle  him  to 
rocovrr  penalties  for  the  performance  of  certain  of  his  dramas 
Vy  the  aefendant.(i)     The  i  tinted  00 

ieuuiies  only  the  "consent  in  writing  <»f  the  miilmr  or  j 
mrUir,"  bnt  does  not  say  that  the  consent  ihaU  be  written 
by  Uic  author,  or  signed  by  hirn,  or   indeed    by   anybody  j 
and  in  the  cas<  hem  there  wan  a  consent  in  writing, 

mad  they  considered  it  that  of  ■ " 

a  member  of  the  society,  authorised  the  secretary  to  do  w  I 
fc*kad  done. 


yi\  3&4  wm  4.C  ift.H.1,1 


(ft)  5  It  6  Vict  a  45,  a  30, 
_*  0Vict.  c.  i*>,  r.  20. 

I     i    I     P,  169). 
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9  licence  given  by  the  secretary  was  held  to  apply  to 
iramas  composed  by  members  of  the  society  after  the 
3f  the  licence,  as  well  as  to  those  composed  before. 
written  introduction  to  a  pantomime  is,  as  we  have 
ly  stated,  within  the  protection  of  this  Act.  (a) 
was  made  a  question  in  Russell  v.  Smith  (b)  whether 
Lets  of  3  &  4  Will.  4,  c.  15,  and  5  &  6  Vict.  c.  45, 
bited  the  unauthorised  performance  of  musical  com- 
ons  if  they  were  not  dramatic  in  their  nature,  or 
rmed  at  a  place  of  dramatic  entertainments;  bat 
jourt  did  not  find  it  necessary  to  decide  the  point, 
ey  were  of  opinion  that  the  musical  composition  in 
ion  in  that  case  was  of  a  dramatic  nature.  It  was  a 
relating  the  burning  of  a  ship  at  sea,  and  the  escape 
)se  on  board,  and  describing  their  feelings  in  vehement 
tage — sometimes  expressing  them  in  the  supposed 
3  of  the  suffering  parties.  The  court  held  that  it  was 
atic.  Sect.  2  of  5  &  6  Vict.  c.  45,  declares  that 
matic  piece "  within  that  Act  includes  "  tragedy, 
dy,  play,  opera,  farce,  or"  any  "  other  scenic,  musical, 
amatic  entertainment."  "These  words,"  said  Lord 
nan,  C.J.,  "comprehend  any  piece  which  could  be 
I  dramatic  in  its  widest  sense;  any  piece  which,  on 
\  presented  by  any  performer  to  an  audience,  would 
ice  the  emotions  which  are  the  purpose  of  the  regular 
a,  and  which  constitute  the  entertainment  of  the 
nee.     They  comprehend,  therefore,  the  production  in 

ion The  absence   of  scenes   and   appropriate 

es  and  a  regular  theatre  has  been  urged  for  the  defen- 
But  we  should  take  away  a  part  of  the  protection 
rred  on  authors  if  we  held  that  there  could  be  no  public 
sentation  without  these  accompaniments." 
establish  the  offence  prohibited  by  these  statutes  it  is 
ecessary  to  show  or  to  aver  in  the  declaration  that  the 
ler  knowingly  invaded  the  proprietor's  right. 
?he  object  of  the  registration,"  said  Wilde,  C.  J.,  in  Lee 
mpson,(c)  "  was  to  protect  authors  against  the  piratical 
ion  of  their  rights.  In  the  sense  of  having  committed 
lence  against  the  Act,  of  having  done  a  thing  that  is  pro- 
3d,  the  defendant  is  an  offender.  The  plaintiff's  rights 
)t  depend  upon  the  innocence  or  guilt  of  the  defendant : 
.  the  allegation  and  proof  of  a  scienter  were  not  neces- 
to  entitle  the  plaintiff  to  such  protection.  The  statute 
I  altogether  fail  to  effect  its  object  if  it  were  necessary 

(a)  Lee  v.  Simpson  (3  C.  B.  871). 

(6)  12  Q.  B.  217.  (c)  3  C.  B.  883. 


PIRACY. 


213 


to  show  that  the  defendant  had  a  knowledge  of  the  plaintiff's 
right  of  property." 

The  answer  to  the  question,  What  is  a  place  of  dramatic 
entertainment  within  the  statutes  8  &  4  Will.  4,  c.  15,  and 
5  &  6  Viet.  c.  45  ?  is  given  by  the  Court  of  King's  Bench  in 
Russell  v.  Smith.(a)  Any  place  in  which  a  piece  of  a 
dramatic  character  is  represented  is,  for  tho  time  being,  a 
place  of  dramatic  entertainment  within  the  meaning  of 
those  statutes.  "Tho  use  for  the  time  in  question,"  says 
Lord  Deninan,  C.J.,  in  that  case,  "and  not  for  a  former 
lime,  is  the  essential  fact.  As  a  regular  theatre  may  be  a 
lecture-room,  dining-room,  ball-room,  and  coucert-rooin  on 
eoccessive  days,  so  a  room  used  ordinarily  for  either  of  those 
purposes  would  become  for  the  time  being  a  theatre,  if  used 
for  the  representation  of  a  regular  stage  pky/'(&) 

It  was  decided  in  Russell  v.  I  (riant  {r)  that  no  person  can 
be  made  liable  to  an  action  for  an  offence  against  these  Acts, 
at  the  suit  of  the  author  or  proprietor  of  a  dramatic  or 
musical  composition,  unless  that  person  by  himself  or  his 
agent  actually  takes  part  in  a  representation  which  is  a 
>n  of  the  copyright, 

iu  that  case  the  defendant  had  let  a  room  in  his  tavern 
to  a  person  who  gave  a  musical  entertainment  there. 
After  the  entertainment  had  been  continued  for  some 
fright*,  the  defendant  received  a  formal  notice  from  the 
plaintiff's  attorneys  that  certain  of  the  pieces  performed 
were  the  copyright  property  of  the  plaintiff,  and  warning 
Um  against  causing  or  permitting  them  to  be  performed 
at  hit  house.  The  defendant,  notwithstanding  this,  per- 
■d  the  entertainment  to  be  continued,  furnished  the 
platform  and  lights  for  the  performances,  allowed  bills  of 
them  to  be  put  up  in  the  tavern,  and  tickets  of  admission  |q 
be  advertised  to  be  sold  at  the  bar,  and  he  himself  sold  one 
The  question  for  the  deoiaioi]  of  the  Court  was,  did 
this  conduct  on  the  part  of  the  defendant  amount  to  a 
■*  representing  or  causing  to  be  represented "  within  the 

lie  Acts  f  and  tho  Court  of  Common  I 
that  it  did  not.  "  If  it  were  to  be  held,"  said  Wilde,  L\J., 
M  who  supply  some  of  the  means  of  representa- 
tion lo  him  who  actually  represents,  are  to  be  regarded  as 
thereby  constituting  him  their  agent,  and  thus  causing  the 
representation  within   the   meaning    of  tho    Act,   such   a 

I 
I  he  court  Kti?mh<l  iuelf  ftgaintt  **  thi*  |^rfor 

rwnntic  long  ii*  thai  in  question  would  he  uaUwfuh  without  a 
rttnoU  IkNMCt,  "tihui  the  statute  «',  &  7  Vict.  c.  68, 
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ne  would,  we  think,  embrace  a  class  of  persons  not  at 
ended  by  the  Legislature  " 

)  doctrine  laid  down  in  Russell  v.  Briant  was  carried  a 
Further  in  Lyons  v.  Knowles  by  the  Court  of  Queen's 
i,  the  decision  of  that  court  being  confirmed  on  appeal 
ie  Exchequer  Chamber,  (a)  In  the  former  case  it 
red  that  the  defendant  received  a  fixed  sum  per  night 
ie  room  in  which  the  performance  took  place,  and 
>d  no  other  profit  from  it.  In  the  latter  case  the 
lant  who  was  the  licensed  proprietor  of  a  theatre, 
ed  as  his  remuneration  for  the  use  of  the  theatre,  one- 
>f  the  gross  receipts,  which  were  taken  by  his  own 
its  at  the  doors,  the  remainder  being  handed  to  one 
1,  to  whom  the  defendant  let  the  use  of  the  theatre  for 
urpose  of  dramatic  entertainments.  Dillon  provided 
ompany,  and  had  the  selection  of  the  pieces  to  be 
sented,  together  with  the  entire  management  of  their 
sentation,  and  exclusive  control  over  the  persons 
>yed  in  the  theatre.  The  defendant,  on  his  part,  paid 
rinting  and  advertising,  furnished  the  lighting,  door 
rs,  scene  shifters,  and  supernumeraries,  and  hired  the 
music  being  a  necessary  part  of  the  performance, 
in  of  the  copyright  pieces  of  the  plaintiff  having  been 
•med  without  his  consent,  an  action  was  brought 
st  the  defendant.  It  was  held  that  the  defendant  was 
able,  the  Court  being  of  opinion  that  he  was  nothing 
than  the  proprietor  of  the  theatre,  who  had  trans- 
1  for  the  time  the  exercise  of  all  his  rights  in  it, 
ch,  to  Dillon,  and  that  Dillon  was  the  person  who 
•esented,  or  caused  to  be  represented,"  any  pieces 
•med  there  while  he  had  the  sole  possession.  With 
d  to  the  scene-shifters,  &c,  supplied  by  the  defendant, 
:burn,  J.,  said,  "Even  apart  from  authority,  I  do 
hink  that,  by  furnishing  servants  to  another,  a  man 
►e  said  to  do  all  that  is  done  by  those  servants  while 
•  the  command  of  that  other."  And  with  respect 
b  division  of  profits,  Crompton,  J.,  said,  "  The  ques- 
is  whether,  looking  at  the  present  case  fairly,  it 
nts  to  more  than  this — that  the  rent  of  the  theatre 
be  paid  by  part  of  the  profits.  In  one  respect,  I  do 
igree  with  my  brother  Pigott;(fc)  I  do  not  think 
3  B.  &  S.  556  ;  10  L.  T.  N.  S.  876 ;  12  W.  R.  1083. 
Pigott,  Serjt,  had  argued,  on  behalf  of  the  defendant,  that  a 
who  could  neither  prevent  nor  control  the  representation  of  a 
ould  in  no  sense  be  considered  the  party  representing  it,  and  that 
who  lets  a  house  to  another  is  not  responsible  for  an  illegal  act 
l  it  by  the  person  who  has  hired  it. 
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the  defendants  divesting  himself  of  control  over  the 
would  divest  him  of  liability  if  ho  and  Billon  were  ^a 
9,  Suppose  there  had  been  an  agreement  of  part- 
jp  between  the  defendant  and  Dillon  that  each  should 
abate  so  much  money*  or  that  each  should  contribute 
'  much  capital,  though  of  a  different  kind,  and  the  theatre 
taken  between  them.  I  should  think  the  act  of  either 
was  the  act  of  both.  But  the  authorities  clearly  ahow  that 
two  persons   merely  receiving  payment   out  of  the  gross 

EoAtfl  of  a  business  does  not  make  a  partnership  between 
em,  even  as  against  the  world ,"  Blackburn,  J.,  added, 
rlf  the  receipt  of  the  iiutm?y  in  this  way  w?is  only  a 
x>lonrable  pretence  to  escape  the  consequence  of  a  part- 
imbop,  I  do  not  say  that  that  would  not  have  made  a  dif- 
erence." 

If  the  proprietor  of  the  theatre  were  also  the  proprietor  of 
he  scenery,  lights,  &c.,  and  the  employer  of  the  actors  and 
stresses,  he  would  be  liable  for  an  unauthorised  represen- 
ation  of  a  dramatic  piece,  even  although  on  the  occasion  of 
a  representation  he  had  for  a  fixed  sum  let  his  theatre  to 
nether  person  who  was  to  have  all  the  profits  and  to  select 
he  pieces  to  be  performed.  Thus,  in  Marxh  v.  Conquest  (a) 
be  defendant  granted  to  his  son,  who  was  also  his  stage- 
lanager  and  one  of  his  actors,  the  use  of  the  company  of 
etors,  with  the  scenery,  &c.,  for  a  benefit  night,  in  con- 
id  eration  of  a  fixed  sum  paid,  the  son  to  choose  the  pieces 
o  be  played*  A  piece  belonging  to  the  plaintiff  having 
een  played  without  his  consent,  the  defendant  was  held 
able  to  pay  the  statutory  penalty.  The  Chief  Justice 
Erie)    distinguished  this   case    from    Lyons  v.   Knowhs : 

There  Dillon,  to  whom  the  defendant  in  that  case  had  let 
is  theatre,  brought  his  own  company  of  actors  and 
ctresses ;  whereas  here  the  defendant  was  the  owner  of  the 
ramatic  company,  with  whom  the  son  performed  the  piece, 
he  defendant,  therefore,  I  think,  in  this  case,  caused  such 
iece  to  be  performed." 

What  is  a  representation  within  the  Acts  is  a  question  wh*  !•  a  wpn 
>r  the  jury.    Where  the  jury  found  that  the  singing  of  two  JSw^onfor a* 
p  three  songs  of  the  plaintiff's  libretto  to  Weber's  opera  of  Jury- 
Oberon/'  was  a  representation  of  part  of  the  plaintiff's 
omposition,  the  Court  of  Common  Pleas  refused  to  grant 

new  trial.(fc)  "It  is  diflicult"  said  Tindal,  C.J.,  "to  say 
rhat  is  or  is  not  a  representation  of  part  of  a  dramatic 
reduction :  the  subject  patitur  majus  et  minus,  and  it  must 

(a)  10  Jur.  N.  S.  989 ;  33  L.  J.  819,  C.  P. ;  10  L.  T.  N.  S.  717 ; 
2  W.  R.  309.  (6)  Planche  v.  Braham  (4  Bing.  N.C.  17). 
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Paw  l       be  left  to  a  jury  to  determine  the  fact."  Vaughan,  J,,  \ 
xvl  "  We  should  be  interfering  with  the  province  of  the  ju 
if  we  did  not  leave  it  to  them  to  say  whether  this  i 
representation  of  a  part  of  the  plaintiff's  production." 


rofold. 


CHAPTER  XVII. 

REMEDIES  FOR  INFRINGEMENT  OF  COPYRIGHT. 

Thb  remedies  for  infringements  of  literary  property  are  of  I 
twofold  nature,  those  existing  at  law  and  those  for  which  \ 
recourse  is  had  to  courts  of  equity.     At  law  there  is  aijkJj 
action  for  damages  or  for  the  penalty  imposed  by  statuta^* 
and  further,  in  the  case  of  engravings  and  other  works  or5: 
the  fine  arts,  a  summary  mode  of  proceeding  before  justices. 
To   equity  peculiarly  belongs  the  remedy  by  injunction, 
though  Courts  of  Law  are  now  empowered  under  certain 
circumstances  to  apply  that  remedy  also,  (a) 

Unpublished  Works. 

opyrighttmm-  We  have  already  seen  (b)  that  the  author  of  every  unpub* 
abiiahod  works.  ^hed  work  of  an  innocent  nature  has  a  common  law  right 
of  property  in  it — a  right  to  give  or  withhold  publication. 
Now.  if  a  man  has  a  right,  he  must  have  a  means  to  vindicate 
and  maintain  it,  and  a  remedy  if  he  is  injured  in  the  exercise 
and  enjoyment  of  it :  for,  as  has  been  observed,  it  is  a  vain 
thing  to  imagine  a  right  without  a  remedy;  for  want  of 
right  and  want  of  remedy  are  reciprocal,  (c) 

An  action  is  the  peculiar  mode  pointed  out  by  the  law  for 
enforcing  a  remedy,  or  for  prosecuting  a  claim  or  demand  in 
a  court  of  justice,  (d)  and  so  an  action  at  law  will  lie  to 
recover  damages  for  the  infringement  of  copyright  in  unpub- 
lished works. 

Courts  of  Chancery  will  aid  by  injunction  the  proprietor 
of  unpublished  innocent  works,  and  restrain  the  authorised 
publication  of  them.  In  the  leading  case  of  Prince  Albert 
v.  Strcvnge(e)  the  Court  of  Chancery  granted  an  injunction 

(a)  17  &  18  Vict.  c.  125,  88.  79-82 ;  23  &  24  Vict,  a  126,  88.  32,  33  ; 
25  &  26  Vict.  c.  68,  b.  9.  (b)  Ante,  p.  48. 

(c)  Ashby  v.  White  (2  Lord  Ray,  953) ;  Wiwmore  v.  Greenhimk 
(Willes,  577).  (d)  Co.  lit.  285,  a. 

(«)  2  De  G.  &  S.  652;  1  M.  N.  &  G.  25 ;  see  the  facte  of  this  case, 
ante,  pp.  50-54. 
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lo  restrain  tho  publication,  not  only  of  certain  unpublished       p*»?  i 
etching*  belonging  to  the  plaintiff  but  even  of  a  descriptive  CitAj»rT7xvit 

Catalog  i  til. 

Equity  baa  also  restrained  tbe  unauthorised  publication 
of  works  not  previously  published,  in  the  case  of  a  con- 
Teyanoer's  clerk,  who  sought  to  publish  tho  conveyancing 
drafts  of  his  deceased  master,  (*i)  and  in  the  case  of  an 
attempted  publication  of  notes  belonging  to  another  which 
had  been  surreptitiously  obtained. (t>)  The  Court  of  Chancery 
also  restrained  the  publication  of  a  certain  paper  of  trials 
which  the  applicant  for  its  aid  had  bought  from  the  Lord 

hx  the  case  of  the  Duke  of  Queensberry  v,  Shthhearef(tl) 
the  defendant  was  restrained  from  publishing  the  Earl  of 
Clarendon's  History  of  the  Reign  of  Charles  II.,  though  the 
Bar!  of  Clarendon  had  in  his  lifetime  given  the  defendant 
permission  to  take  a  copy  of  the  original  manuscript. 

An  injunction  will  also  be  granted  to  restrain  the  publi- 
cation of  letters,  except  in  such  cases  as  are  mentioned  in 
chapter  kL  of  this  work.(c)  The  nature  of  the  property 
which  the  writer  of  letters  has  in  them,  is  explained  in 
thai  chapter. 

y  in  unpublished  engravings,  maps,  and  chart  s7 
Would  of  course  be  protected  iu  a  similar  manner. 

In  the  case  of  Abernethy  v.  Hnt<*hinmn,(f)  an  injunction 
was  granted  to  restrain  the  publication  of  oral  lectures 
delivered  to  medical  students  at  a  hospital,  on  tho  ground  of 
an  implied  contract  between  the  lecturer  and  his  hearers  that 
tho  latter  should  only  make  use  of  them  for  their  own  infor- 
mation. The  property  in  oral  lectures  i>  now  regulated  l>v 
&A6  WilL4,  c.  65.(:/) 


Published  Works. 

Sect.  1. — Remedies  at  Lew. 

lie  case  of  published  works  the  same  remedies  are 

to  tl  rietor  as  in  the  case  of  unpublished  works, 

I  in  addition,  special  penalties  for  infringement  are  by 

!*)   Rtt*  v.  few  (cited  4  Burr.  2330). 
\).  (c)  J/cwfcy  v.  Owen  (lb.  2829). 

luk  out,,  pp.  15-18;  Pope  v.  Curl  (2  Atk.  342) ;   Thompmm  v. 
Atti^    (Ami  al  v.    Phirj>*    (2  V.  h   II    19);    C 

/Vi***rr/  Ci  SwaiMt.    1  Story,  J.,  in  Foimm  T.  Man*  (2  St* 

Me*.  100,  111). 

L  ,1    20S>,  rh,,  oatc,  pp.  19,20. 
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pax*l      statute  made  recoverable  from  the  offender.      The  enact-   j 

OHArrnxvn.  ments  relating  to  the  remedy  by  action  at  law  are  as  follow :    » 

BemedTfor  5  &  6  Vict.  c.  45,  s.  15,  enacts  "  that  if  any  person  Bhall  in   f 

piracy  or  books  any  part  of  the  British  dominions,  after  the  passing  of  this   J 

jrjctionan      Act,  print  or  cause  to  be  printed,  either  for  sale  or  exporta-   ! 

tion,  any  book  in  which  there  shall  be  subsisting  copyright,   f 

without  the  consent  in  writing  of  the  proprietor  thereof,   I 

or  shall  import  for  sale  or  hire  any  such  book  so  having  been  I 

unlawfully  printed,  from  parts  beyond  the  sea,  or,  knowing    r 

such  book  to  have  been  so  unlawfully  printed  or  imported,   I 

Bhall  sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be 

sold,  published,  or  exposed  to  sale  or  hire,  or  shall  have  in 

his  possession  for  Bale  or  hire,  any  such  book  so  unlawfully 

printed  or  imported,  without  such  consent  as  aforesaid,  such 

offender  shall  be  liable  to  a  special  action  on  the  case  at  the 

Buit  of  the  proprietor  of  such  copyright,  to  be  brought  in  * 

any  court  of  record  in  that  part  of  the  British  dominions  in  | 

which  the  offence  shall  be  committed." 

The  same  section  provides  that "  in  Scotland  such  offender 
shall   be  liable   to   an  action  in  the  Court  of  Session  ib 
Scotland,  which  shall  and  may  be  brought  and  prosecuted 
in  the  same  manner  in  which  any  other  action  of  damages 
to  the  like  amount  may  be  brought  and  prosecuted  there/' 
An  interesting  point  on  the  construction  of  this  section 
came  before  the  Court  of  Common  Pleas  for  decision  in  the 
case  of  Novello  v.  Sudlow,(a)  in  which  the  defendant  had 
published,  unauthorised,  a  piece  of  music  of  the  plaintiff's 
by  gratuitously  distributing  lithographed  copies  of  it.     The 
words  of  the  interpretation  clause  of  5  &  6  Vict.  c.  45,  art 
wide  enough  to  embrace  such  a  case,  as  it  defines  copyright 
to  bo  "  the  sole  and  exclusive  liberty  of  printing  or  otherwi* 
multiplying  copies  of  any  subject"  to  which   the  word  i 
applied   in  the  Act;  thus  protecting  literary  works  from 
unauthorised  multiplication  by  other  means  than  the  press. 
But  sect.  1 5  gives  the  remedy  by  special  action  on  the  case 
only  where  anyone  shall  "print  or  cause  to  be  printed"  any 
book  for  sale,  hire,  or  exportation.     Did  this  clause  operate 
to  take  away  the  common  law  remedy  Jsy  action  in  all  other 
cases  than  those  which  it  enumerates  ?     If  so,  the  plaintiff 
in  that  action  could  not  recover;  if  it  did  not,  then  the  ordi- 
nary rule  by  which  the  common  law  gives  an  action  on  the 
case  for  the  violation  of  rights  conferred  by  statute,  would 
apply,  and  would  render  the  unauthorised  multiplication  of 
copies  by  lithography  the  proper  subject  of  an  action.     The 
court  held  that  sect.  15  did  not  take  away  the  common  law 
(a)  12  C.  B.  177. 


J 
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Ohaitm  xvn. 


Btnedy  by  action  in  cases  of  multiplication  of  copies,  not 
numerated  in  that  section,  and  that  if  otherwise  construed 
;  would  destroy  the  effect  of  the  words  u  otherwise  multi- 
ilying"  in  the  interpretation  clause. 

Any  doubt  that  existed  on  the  subject  of  multiplication 
H  copies  by  lithography  is  now  put  an  end  to  by  sect.  14 
if  15  h  10  Vict.  c.  12,  which  declares  that  the  provisions 
"  the  Copyright  Acts  shall  apply  to  prints  taken  by  litho- 
raphy,  or  any  other  mechanical  process  by  which  prints  or 
npressious  of  drawings  or  designs  are  capable  of  being 

plied  indefinitely,  (a) 

In  a  case  decided  under  the  repealed  statute  9  Geo.  2, 

S   [see  now  5  &  6  Vict.  c.  15,  sec.  17],  it  was  held  that 

penalties  might  be  recovered  from  the  defendant  for 

mo  a  i  ts  of  selling,  on  the  same  day,  pirated  copies 

"  books  imported  into  this  country.     One  act  of  sale  was 

r  the  defendant  himself  in  the  morning,  the  other  by  his 

rife  in  the  afternoon  in  an  open  shop. (b) 

udant  in  an  action  of  piracy  must  give  notice  in  rwemum  to 
g  of  the  objections  to  the  plaintiff's  title  on  which  he  f&^bjMciwL 
to  rely  on  the  trial.  w£t 


Sc<  >vides,  "that  after  the  passing  of  this  Act,  in  i»i 

lay  action  brought  within  the  British  dominions  against  any  re^ 
n  for  printing  any  such  book  for  sale,  hire,  or  expoi i 
or  for  importing,  selling,  publishing,  or  exposing  to 
lie  or  hire,  or  causing  to  be  imported,  sold,  published,  or 
Exposed  to  sale  or  hire,  any  such  book,  the  defendant,  on 
eading  thereto,  shall  give  to  the  plaintiff  a  notice  in  writing 
1  any  objections  on  which  he  means  to  rely  on  the  trial  of 
oeh  action;  and  if  the  nature  of  his  defence  be  that  the 
jun tiff  in  such  action  was  not  the  author  or  first  publisher 
book  in  which  he  shall  by  such  action  claim  copyright, 
is  ni  |  >rietor  of  the  copyright  then  it  some 

ber  person  than  the  plaintiff  was  the  author  or  first  pub- 
book,  or  is  the  proprietor  of  the  copyright 
n  the  defendant  shall  specify  in  such  notice  the 
of  the  person  whom  he  alleges  to  have  been  the 
first  publisher  of  such  book,  or    the  proprietor  of  the 
Bright  thereinj  together  with  the  title  of  such  book,  and 
tme  when  and  the   nlaco  where   such  book  was  first 
wise  the  defenda  m  shall  not 

trial  or  hearing  of  such  action  b€  allowed  to  give  any 
that  the  plaintiff  in  such  action  was  not  the  author 

St*  •**>  Bomtv  r.  ToUbi**  (5  0.  B\  4 

U   509).    feu  Ex  ixirit  fioii  (9  B.  *  8. 


J. 
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8t  publisher  of  the  book  in  which  he  claims  such  copy- 
as  aforesaid,  or  that  he  was  not  the  proprietor  of  the 
ight  therein;  and  at  such  trial  or  hearing  no  other 
tion  shall  be  allowed  to  be  made  on  behalf  of  Bach 
dant  than  the  objections  stated  in  such  notice,  or  that 
ther  person  was  the  author  or  first  publisher  of  such 

or  the  proprietor  of  the  copyright  therein,  than  the 
a  specified  in  such  notice,  or  give  in  evidence  in  snp- 
3f  his  defence  any  other  book  than  one  substantially 
sponding  in  title,  time,  and  place  of  publication  with 
tie,  time,  and  place  specified  in  such  notice." 
pica  of  not  guilty  merely,  in  an  action  for  infringement 
lyright,  only  denies  the  alleged  infringement,  whether 

selling,  printing,  &c,  or  whatever  be  the  wrongful 
it  does  not  deny  the  copyright  of  the  plaintiff.  This 
be  done  by  a  special  plea,  (a) 

d  requisites  laid  down  by  sect.  16  as  to  the  notice 
lections  must  be  strictly  complied  with.  Thus  a  general 
tion  to  the  plaintiff's  title  to  copyright  in  a  book  that 
person  whose  name  is  to  the  defendant  unknown,  and 
le  plaintiff,  was  the  proprietor  of  the  said  copyright) 
eld  in  Booxey  v.  Davld8on(b)  not  sufficient  to  satisfy  the 
3  of  the  section,  which  require  the  defendant  in  such  a 
o  specify  in  his  notice  of  objections  "  the  name  of  the 
n  whom  he  alleges  to  have  been  the  author  or  first 
sher  of  such  book,  or  the  proprietor  of  the  copyright 
in." 

he  Copyright  Act,"  says  Wightman,  J.,  "  throws  on 
mdant,  if  he  seek  to  defend  the  infringement  on  the 
id  that  the  plaintiff  is  not  the  proprietor,  the  onus  of 
ing  who  is,  in  order  that  the  plaintiff  may  not  be  taken 
r prise  at  the  trial."  (c) 

the  subsequent  case  of  Boose y  v.  Purday(d)  the  judges 
b  Court  of  Exchequer  took  a  less  strict  view  of  the 
rements  of  the  section,  and  pointed  out  the  inconveni- 

which  would  follow  from  a  rigid  adherence  to  its 
3.     Alderson,  B.,  addressing  the  counsel,  who  moved 

rule  to  amend  the  notice  of  objections  given  in  that 

said,  "  Suppose  a  man  were  to  enter  his  name  at 
oners'  Hall  as  proprietor  of  the  'Eikwv  fiaatXacji;  accord- 
o  your  argument  he  would  acquire  the  property  in 
•  it  would  puzzle  excessively  to  find  out  the  author  of 
oook ;  or,  as  proprietor  of  the  works  of  Homer — that 

See  No.  16  of  the  Plewling  Rules,  T.  T.  1853. 

Boost y  v.  Davidson  (4  Dow.  &  L.  147).  See  also  Leader  v.  Purilny 

B.  4).  (r)  4  Dow.  &  L.  lft».  (d)  10  Jur.  1038.  * 
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raise  the  question,  was  there  such  a  man  ?"    Rolfe,  B.,       r«r  i, 

red  M  the  Court  must  endeavour  to  get  at  some  construe-  cmmnTxviL 

of  t lie  statute  which  shall  not  force  a  man   to  say  who 

;  published  at  one  place  or  another.     It  may  have  been 

the  defendant  saw  the  work  at  both  places."    Alderson, 

added  "  The  defendant  in  his  objections  ought  to  show 

~  lite  publication  by  somebody.     That  construction  will 

ft  nil  the  absurdity  which  otherwise  would  follow  from 

interpretation  of  the  statute." 

Where  the  defendant  intends  to  ivlv  on  the  objection  that 

>  plaintiff  in  the  action  was  not  the  author  or  first  pub- 

•of  the  book,  or  the  proprietor  of  the  copyright,  wot.  16 

that  he   should  specify,  in  addition  to  the  name  of 

proprietor  or  first  publisher,  the  title  of  the  work,  the 

when,  and  the  place  where,  the  first  publication  took 

ie  time  when"  is  sufficiently  specified  by  naming  the  -Timei 
of  the  first  publication;  it  is  not  necessary  to  name  the 
or  en o nth. 

11  The  phu  "a  book  was  first  pablished  is  not  snffi-  "Pi«* *!***• ' 

Jy  specified  by  a  statement  that  **  the  work  was  not  first  n™1  ,wlWWwd 
•  d  or  puldished  in  the  British  dominions. "(h) 
The  following  objections  were   also  considered  too  vague,  Obj» 
*  were  struck  ont:  "That  the  plaintiff   never  acquired  ***"* 
title   by   assignment   or   otherwise?'    to   the   copyright 
that  there  was  no  redid  assignment  of  the  copy- 
to  the  plaintiff,  or  to  anyone  uncler  whom  he  claims," 
word  valid  being  ordered  to  be  struck  out ;  "  that  there 
i  no  copyright  in  a  work  first  published  out  of  the  Brif 

a,  wuiff  fi"?h  rirmmstaiices  as  the  books  in  ij 
mv  published"  nndi 
Where,  in  an  action  for  piracy  at  the  suit  of  two  plaintiffs, 
that  fib  publishrd  the  work  in 

pursuant  to  the  conditions  of  ;»  by 

to   one  of  the    plaintiffs    and    one    P.    in    a    former 
i  for  not  performing  an  agreement  to  write  the  same 
i  to  be  a  sufficient  defence  to  the  act 
aent  of  the  plaintiff9!  «  </) 

lgtoihedeci  the  l"n>!  (>n»ftp«e»M**topi 

in  Itoancij  v.  it  is  not  necessary,  in  an  act 

infringement  of  copyright  in  a  book,  to  av.-r  th.t  the 

(«)  tewv.  DaMmm  (4  Dow.  *  L.  155),  (*) 

l  be  notice  of  objection*  as  amenitad  i§  given  la  a  note  to  thii 
p,  155.     Seoul**/.  rnntaU  o 

\rrhb.*U  j 
>)  14  1r  Com   I.   I; 
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Pabtl       defendant  published  the  plaintiff's  booh;  and  a  declaratiai 
OsAFTnTxvn.  charging  the  defendant  with  publishing  "  divers  parts  of  Hi 
—         book  of  the  plaintiff/'  states  a  good  prima  facie  cause 
action,  though  it  is  open  to  the  defendant  to  displace 
prima  facie  charge  by  showing  that  either  from  the  quanti) 
and  quality  of  such  portions,  or  from  the  nature  and  d 
racter  of  defendant's  book,  the  copying  and  printing,  &0^ 
of  those  portions  were  justifiable,  and  should  not  properijf 
be  considered  as  an  infringement  of  the  copyright,  (a) 

It  was  further  held,  on  demurrer,  in  this  case,  that  th#> 
charge  of  defendant's  book  "containing  printed  tl 
various  parts"  of  plaintiff's  book,  was  not  answered  by 
plea,  in  confession  and  avoidance,  to  the  effect  that  the  boo! 
of  the  plaintiff  and  defendant  were  composed  by  the  samaM 
author  from  common  sources  of  information,  and  that  no" 
part  of  the  defendant's  book  was  copied  or  colourably  altered 
from  that  of  the  plaintiff, 
interrogatories       Where  an  action  is  brought  for  infringement  of  copyright . 
in  a  book,  the  court  will  allow  interrogatories  as  to  the*  I 
number  of  copies  sold  for  a  limited  period  before  and  after  i 
the  date  of  the  infringement,  to  be  administered  to  the] 
plaintiff,  for  the  purpose  of  ascertaining  the  amount  of 
damage  sustained,  and  enabling  the  defendant  to  pay  into  : 
court  a  sum  sufficient  to  meet  it.  (b) 
Limitation  of         All  actions,  suits,  bills,  indictments,  or  informations  for 
£jedinj£.pr°"      any  offence  that  shall  be  committed  against  the  Act  5  &  ft 
Vict.  c.  45,  must  be  brought,  sued,  and  commenced  within 
twelve  calendar. months  next  after  such  offence  committed; 
otherwise  they  are  void,  and  of  none  effect,  (c) 

But  this  limitation  of  time  is  not  to  extend  or  be  con- 
strued to  extend  to  any  actions,  suits,  or  other  proceedings 
which,  under  the  authority  of  the  Act,  shall  or  may  be 
brought,  sued,  or  commenced  for,  or  in  respect  of  any 
copies  of  books  to  be  delivered  for  the  use  of  the  British 
Museum,  or  of  any  one  of  the  four  libraries  mentioned  in 
the  Act.(<Z) 

It  was  held  by  the  Scotch  Court  of  Session,  in  Clarke  v. 
Belly  (e)  that  the  limitation  of  "  all  actions,  suits,  bills,  indict* 
ments,  or  informations  "  for  offences  committed  against  the 
Act  of  8  Anne,  c.  19,  applied  only  to  the  penalties  and  for- 
feitures inflicted  by  the  Act,  but  not  to  a  prohibition  to 
restrain  infringement  of  copyright. 


(a)  14  Lr.  Com.  L.  Rep.  174. 

(6)  Wright  v.  Goodlake  (13  L.  T.  N.  S.  120). 

(c)  Sect  26.  (d)  lb. 

(«)  13  Fac.  Dec.  385,  29th  February,  1804. 
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any 


in  the  case  of  a  book  published  before  5  &  6  Vict, 

ction  that  the  action  to  recover  damages  for 

aent  of  copyright  in  it  was   not  brought   within 

ha  after  the  offence  had  been  committed,  was 

led   by  the  same  court  in   the   case  of   Stewart  v. 

(a)     No  reason  is  given  fur  tho  decision. 

uction  or  suit  is  commenced  or  brought  against 
Em  or  persons  for  doing,  or  causing  to  be  done, 
in  pursuance  of  the  Act  5  &  <>  Vict,  c.  45,  the 
it  or  defendants  may  plead  the  general  issue  and 
special   matter  in  evidence ;    and   if    upon    such 
verdict  is  given  for  the  defendant,  or  the  plaintiff 
ited  or  discontinues  his  action,  tho  defendant 
his  full  costs,  for  which  he  is  to  have  tho  saino 
as  a  defendant  in  any  case  by  law  has. (6) 
enactment  embraces,  according  to  the  general  rule, 
ily  those  who  in  doing  or  causing  to  be  done  anything 
pursuance  of  the  Act"  keep  strictly  within  the  In        \ 
'doty,  but  also  those  who,  through  mistake,  transgress 
limit,  in  exercising  the  powers  which   they  honestly 
the  Act  confers  upon  them.(c) 
Tb  have  already  seen  that  the  assignee  of  an  engraver  of 
may  maintain  an  action  for  the  piracy  of  it,  though 
of  the  Acts  expressly  gives  him  such  a  right. (d)     Tho 
ons  which  must  be  observed  in  order  to  ground  an 
lie  piracy  of   engravings    have    been  stated, 

first   Act   which  gave  a  copyright  in  engravings 
.2,  c,  18),  in  its  first  section,  inflicts  on  any  printseller 

IthtT  person  whatsoever,  who,  within  the  time  limited  by 
[fourteen  years,  since  extended  to  twenty-eight], 
5 


Pa*tL 
Cim-ren  XVII. 


Pnxwding*  for 
anything  dona 
in  pHfMHOM  ot 
thlftAct 


EngntYtag*  tad 


I  engrave,  etch,  or  work,  or  in  any  other  meaner  copv 
I  soil,  or  cause  to  be  engraved,  i  and  BOJQj 


whole  or  is  part,  by  varying,  adding  to,  or  dimin 
m  the  main  design,  or  should  print,  reprint,  i*r  import 
UT  eale,  or  cause  to  be  printed,  reprinted*  iiV  imported  for 
ale*!  any  such  Elta,  or  any  parrs  thereof,  without 

le   propr  0T1   thereof  first 

[  ai  iod  in  writing,  signed  by  bun  or  I 

in  the  presence  of  two  or  more  credible  witnesses, 
swing  tho  same  to  bo  eo  printed  or  reprinted  without 

Bcv.  Cae.  SScr.  103 
I  fl    B    k  Aid.  237);  Gubf  v.  The  ffiffl* 

Thorny**  v  SfmomU  (!*'Y  R  41),  nnit%  p.  10& 
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Pah  i.  the  consent  of  the  proprietor  or  proprietors,  should  publish, 
OsAFTuxvn.  sell,  or  expose  to  sale,  or  otherwise,  or  in  any  other  manner 
—  dispose  of  or  cause  to  be  published,  sold,  or  exposed  to  sale, 
or  otherwise,  or  in  any  other  manner  disposed  of,  any  print  or 
prints  in  which  copyright  is  given  by  the  Act,  without  sock 
consent  first  had  and  obtained  as  aforesaid,  the  penalty  of 
forfeiting  the  plate  or  plates  on  which  such  print  or  prints 
are  or  shall  be  copied,  and  all  and  every  sheet  or  sheets 
(being  part  of,  or  whereon  such  print  or  prints  are  or  shall 
be  so  copied  or  printed)  to  the  proprietor  or  proprietors  of 
the  original  print  or  prints,  who  are  forthwith  to  destroy 
and  damask  the  same ;  and  every  such  offender  or  offender! 
shall  also  forfeit  five  shillings  for  every  print  which 
shall  be  found  in  his,  her,  or  their  custody,  either  printed 
or  published  and  exposed  to  sale,  or  otherwise  disposed  of 
contrary  to  the  true  intent  and  meaning  of  the  Act,  one 
moiety  thereof  to  go  to  the  Crown  and  the  other  to  any 
person  or  persons  that  shall  sue  for  the  same,  to  be  recovered 
in  any  of  the  Courts  of  Record  at  Westminster,  by  action 
of  debt,  bill,  plaint,  or  information,  &c. 

All  pecuniary  penalties  incurred,  and  all  unlawful  copies,, 
imitations,  and  other  effects  and  things  forfeited  by  offendeit 
pursuant  to  this  Act,  may  now  be  recovered  either  by 
action  or  by  summary  proceeding  before  justices  in  England 
or  Ireland,  and  in  Scotland  either  by  action  before  the 
Court  of  Session  in  ordinary  form  or  by  summary  action 
before  the  sheriff  of  the  county  where  the  offence  is  com- 
mitted  or  the  offender  resides,  (a) 

A  further  remedy,  by  action  on  the  case  for  damages 
is  given  by  17  Geo.  3,  c.  57.  The  words  of  the  enact- 
ment are:  "From  and  after  the  24th  day  of  June,  1777, 
if  any  engraver,  etcher,  printseller,  or  other  person  shall, , 
within  the  time  limited  by  the  aforesaid  Acts,  (b)  or  either  of ' 
them,  engrave,  etch,  or  work,  or  cause  or  procure  to  bej 
engraved,  etched,  or  worked,  in  mezzotinto  or  chiaroj 
oscuro,  or  otherwise,  or  in  any  other  manner  copy  in  the] 
whole  or  in  part,  by  varying,  adding  to,  or  diminishing; 
from  the  main  design,  or  shall  print,  reprint,  or  import  for : 
sale,  or  cause  or  procure  to  be  printed,  reprinted,  or  imported 
for  sale,  or  shall  publish,  sell,  or  otherwise  dispose  of,  or 
cause  or  procure  to  be  published,  sold,  or  otherwise  disposed 
of,  any  copy  or  copies  of  any  historical  print  or  prints,  or  any 
print  or  prints  of  any  portrait,  conversation,  landscape,  or 
architecture,  map,  chart  or  plan,  or  any  other  print  or  prints 

(a)  25  &  26  Vict.  c.  68,  b.  8.     Vide  ante>  p.  108. 
(6)  8  Geo.  2,  c.  13 ;  7  Geo.  3,  c.  58. 
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whatsoever  which  hath  or  have  been,  or  shall  be  engraved, 

•  1,  drawn,  or  designed  in   any  part  of  Qtaai   Britain 

nt  of  the  proprietor  or  prqpri 

thereof  first  had  find  obtained  in  writings  signed  by  him, 

her,  or  thera  respectively,  with  his,  her,  or  their  own  hand 

mds,  in  the  presence  of,  and  attested  by,  two  or  more 

credible  witnesses,  then  every  such  proprietor  or  proprietors 

shall  and  may,  by  and  in  a  special  action  upon  \  he  case,  to  be 

ight  against  the  person  or  persons  so  offending,  recover 

damages  as  a  jury,  on  the  trial  of  such  action,  or  on  the 

:  i  of  a  writ  of  inquiry  thereon,  shall  give  or  assess, 

i-  with  double  costs  of  suit/'  (a) 

In  an  action   in   .Scotland  for  damages  for  infringement 

he   Oopj right  of  certain   engravings,  the  locus  of  the 

alleged  acts  of  infringement  was  not  speeitiocL     Tin*  Court 

cession    con^i  this    a    grave  defect,    in   the  aver- 

men*  1 lowed  an  amendment  on  payment  of  expenses 

since  the  closing  of  the  record.(6)     "  In  the  second  article, 

as  it  now  stands,"  said  the   Lord  President,  "there  is  no 

evrvrnent  as  to  where  the   offence   was   committed.     The 

it 'signed  in  the  summons  as  being  a  print  seller 

mchie-haJl-street,  Glasgow;  but  we  do  not  know 

oven  whether  that  is  his  shop  or  his  residence.     Be  it  the 

one  or  the  other,  however,  it  is  not  alleged  that  the  del- 

sold  s  copy  of  the  print  there,  nor  that  he  did  it  in  til.-tsgow, 

ttor  even  that  he  aid  it  within  the  United  Kingdom,  though 

that  ia   necessary  to   bring  the    case   under    tin 

That  is  a  very  grave  imperfection ;  but  I  think  it  is  ju 

■m*  whieli  it  is  the  policy  of  the  recent  statute  to  allow 
to  bo  amended  on  certain  conditions.  And  therefore  I  think 
that  we  should  allow  the  record  to  be  amended  in  this 
respect  on  payment  of  expenses  since  the  closing  of  the 
record." 

t  he  same  case  the  Lord  Ordinary  thought  it  too  vague 
sad  n  for  the  pursuer  to  rest  his  case  on  an  alleged 

violu  I'opvright  Acts,  "  or  one  or  oth 

then  the  Inu  le  was  of  a  diffe 

These  statute*/'  said  the  Lord  President,  "art  all  U 

,  I  apprehend,  in  considering  the  nature  and 
privileges  of  printers  and  publishers  <  -f  engravings.  It  may 
Very  well  be  that  in  this  case  the  >f  one  of  the 

*atate*  may  be  more  sppl  |  but 

rt  is  not  necessary  himself  d-«wn  to  one 

particular  statute  or  clause  of  s  m 

(■)  <>stMiuv  taken  awaj  in  nil  mm  by 
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ling  to  a  decision  of  Bacon,  V.C.,(a)  it  is  not 
j  to  register  tinder  5  &  6  Vict.  c.  45,  before  siring 
racy  of  engravings  or  lithographs,  that  Act  not 
ng  or  interfering  in  any  way  with  the  Acts  of 
nd  Geo.  3,  which  confer  a  copyright  in  works  of 
ription. 

itic  and  musical  compositions  are  "books"  within 
aing  of  the  Copyright  Act,  5  &  6  Vict.  c.  45 ;  the 
>ook"  being  construed  to  mean  and  include  "  every 
part  or  division  of  a  volume,  pamphlet,  sheet  of 
as,  sheet  of  music,  map,  chart,  or  plan  separately 
i."  The  remedies,  therefore,  for  infringement  of 
t  in  dramatic  and  musical  compositions  are  the 
in  cases  of  infringement  of  copyright  in  books, 
fringeinent  of  the  right  of  representing  and  perform- 
compositions  remedies  are  given  by  3  &  4  Will.  4, 
.d5A6Wffl.4jC.45. 

ring  the  continuance  of  the  sole  liberty  of  represent- 
ausing  to  be  represented  at  anyplace  of  dramatic 
lment  in  any  part  of  the  United  Kingdom,  the  Isles 
Jersey,  and  Guernsey,  or  in  any  part  of  the  British 
is,  which  the  first  section  of  the  former  Act  confers 
uthor  of  any  dramatic  piece,  any  person  shall,  con- 
the  intent  of  the  Act  or  right  of  the  author  or  his 
,  represent  or  cause  to  be  represented,  without  the 
in  writing  of  the  author  or  other  proprietor  first  had 
Lined,  at  any  place  of  dramatic  entertainment  within 
ts  aforesaid,  any  such  production  as  aforesaid, 
ich  offender  shall  be  liable  for  each  and  every 
>resontation  to  the  payment  of  an  amount  not  less 
ty  shillings,  or  to  the  full  amount  of  the  benefit  or 
je  arising  from  such  representation,  or  the  injury  or 
:ained  by  the  plaintiff  therefrom,  whichever  shall  be 
tcr  damages,  to  the  author  or  other  proprietor  of  such 
on  so  represented  contrary  to  the  true  intent  and 
•  of  the  Act,  to  bo  recovered,  together  with  double 
suit,  by  such  authors  or  other  proprietor  in  any  court 
urisdiction  in  such  cases  in  that  part  of  the  United 
n  or  of  the  British  dominions  in  which  the  offence 
committed,  (b) 

lso  provided  that  in  every  such  proceeding,  where 

liberty  of  such  author  or  his  assignee  as  aforesaid 

subject  to    such  right  or  authority  as  aforesaid, 

>e  sufficient  for  the  plaintiff  to  state  that  he  has  such 

(a)  Stattuanl  v.  Lee  (23  L.  T.  N.  S.  306). 
(//)  3  &  4  Will.  4.  c.  15,  s.  :>. 
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liberty  without  stating  the  same  to  be  subject  to  such 
Authority  or  other wise  mentioning  the  same. (a) 

us  are  extended  to  musical  compositions  by 
Vict  o.  45,  ss.  20,  2 1. 

fictions  or  proceedings  for  infringements  of  the  right 
be  brought,  sued,  and  commenced   within   twelve 
months  next  after  the  offence  committed,  or 
and  of  HO  sflbot :   (sect.  3  of  3  &  4  Will.  4,  c.  15.) 
le  onus  of  proving  the  consent  of  the  author  or  pro- 
tof  in  an  action  for  penalties  lies  on  the  defendant.  (/*) 
Besides  the  remedy  at  law,  there  is  a  further  remedy  in 
cjuity   by    injunction    restraining  the    representation    or 
erformanoe.  (c) 

the  case  of  paintings,  drawings,  and  photographs,  as 
•ell  as  engravings,  in  addition  to  the  action  on  the  case, 
ie  author  has  now  a  further  remedy  by  summary  pro< 
ig  before  two  justices  in  England  or  Ireland  or  the  sheriff 
I  Scotland. 

Sect.  8  of  25  A  26  Vict.  c.  68,  enacts  that  "  all  pecuniary 
tities  (d)  which  shall  be  incurred,  and  all  such  unlawful 
imitations,  and  all  other  effects  and  things  as  shall 
been  forfeited  by  offenders  pursuant  to  this  Act,  and 
it  to  any  Act  for  the  protection  of  copyright  engrav- 
may  be  recovered  by  the  person  hereinbefore,  and  in 
such  Act  as  aforesaid,  empowered  to  recover  the  same 
■peetively,  and  hereinafter  called  the  complainant  or  com* 
lamer,  as  follows  : — 

"  In  England  and  Ireland,  either  by  action  against  the 
party  offending,  or  by  summary  proceeding  before  any 
two  justices  (i)  having  jurisdiction  where  the  party 
offending  resides : 

Scotland  by  action  before  the  Court  of  Session  in 

iry  fnnn,  or  by  summary  action  before  the  sheriff 

be  county  where  the  offence  may  be  committed  or 

the  offender  resides,  who,  upon  proof  of  the  offen 

Tsnces,  either  l>  a  of  the  party  offending, 

oath  or  affl  a  of  one  or  D  dible 

witnesses,   shall   convict   the   offender,   and    timl    him 

liable  to  the  penalties  aforesaid,  aa  also  ill 

expenses,  and  it  shall  be  lawful  far  the  sheriff,  in  pro- 

Ski  WilL  4,  c,  15,  a  2 

Martm  v.  Copland  06  C.  B,  517;  31  L.  J.  169,  <_\  P). 

RmaxU  r.  Smith  LSI), 

For  them  M&ftltW  tide  «**.  p.  J08,  209. 


dtAj-rn  XVri. 


PAlntlo 
drawing*,  i 


I  Maynr  or  any 


i  police  iitavrintrHtt*.  or  niipendbwy  mtgistrmt*,  or  Uie 
v  now  art  done  Id  mak 


ML  e.4tt,  mi.  ft'.. 
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P*WT   I. 

CBAFTiot  rviL 


Bankruptcy  of 
offender. 


noun  ring  such  judgment  for  the  penalty  or  penalties 

and  costs,  to  insert  in  such  judgment  a  warrant,  in  the 

event  of  such  penalty  or  penalties  and  costs  not  being 

paid,  to  levy  and  recover  the  amount  of  the  same  by 

poinding:  provided  always,  that  it  shall  be  lawful  to 

the  sheriff,  in  the  event  of  his  dismissing  the  action  and 

assoilzieing  the  defender,  to  find  the  complainer  liable 

in  expenses,  and  any  judgment  so  to  be  pronounced  by 

the  sheriff  in  such  summary  application  shall  be  final 

and  conclusive,  and  not  subject  to  review  by  advocation, 

suspension,  reduction,  or  otherwise/' 

Whether   a   penalty  inflicted  under  this  Act  would  be 

provable  under  the  bankruptcy  of  the  person  on  whom  it 

is  inflicted,  appears   to  be  doubtful.     But  it  would  seem 

that  the  prosecutor  could  not  prove  for  it  if  he  allowed 

imprisonment  to  be  suffered  for  non-payment  of  it.  (a) 

It  is  now  settled  by  the  case  of  Ex  jmrte  Graves  ,(L) 
notwithstanding  a  decision  of  the  Court  of  Bankruptcy  (Mr. 
Commissioner  Winslow)  to  the  oontrary,(c)  that  if  a  person 
is  imprisoned  in  default  of  payment  of  a  penalty  inflicted 
under  this  section,  the  execution  of  a  deed  of  composition 
containing  a  release  of  his  debts  will  not  entitle  him  to  his 
discharge. 

In  this  case  nineteen  summonses  were  taken  out  by 
Mr.  Graves  against  a  printseller  to  recover  penalties  for 
violating  his  copyright  in  certain  engravings  by  selling 
photographs  of  them,  and  a  penalty  of  5/.  was  inflicted  for 
each  offence,  with  fourteen  days*  imprisonment  in  each 
case  in  default  of  payment.  Before  the  summonses  were 
heard  the  offender  prepared  a  deed  of  composition  with  hi* 
creditors,  containing  a  release  from  all  debts,  and  whilst 
the  magistrate  was  giving  judgment,  and  in  fact  after 
sentence  for  two  of  the  offences  had  been  pronounced,  the 
deed  was  duly  executed  and  was  subsequently  registered. 
On  application  being  made  to  the  Court  of  Bank r up r 
discharge  the  offender  from  custody  under  the  1 12th  sen 
of  the  Bankruptcy  Act,  1849,  on  the  ground  that  he  was 
not  in  custody  for  any  criminal  offence,  the  registrar  or«  I 
his  discharge,  but  the  Lords  Justices  on  appeal  reversed  this 
decision,  holding  that  the  process  under  which  the  debtor 
was  arrested  was  of  a  criminal  nature  and  not  for  a  debt. 
Wood,  L.J.,  considered  that  the  argument  that  the  deb1 

(a)  \  oo*l  L.J.,  fir  jwfa  Graces  (L.  Rep.  3  Ch.  Asp 

(b)  L.  Rep.  8  Ch.  A]ip.  642;    19  L.  T.  N,  S.  :M  I  :    16  W    K 
Cf.  Bancroft  v.  Mitchell  (L.  Rep.  2  Q.  B.  649  ;  16  L,  T.  N,  S.  55*), 

(r)  Em  par  it  Johnton  (15  L.  T.  N   &  L63  j  15  W.  It.  1 
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by  paying  money,  arid  therefore  that  imprison  moot  ) 
i  only  a  process  to  enforce  payment  of  money,  ww*  answered  <** 
p  the  judgment  of  Blackburn,  J.,  in  Bwtwrofi  r*  MUchetL[a) 
Another  answer  to  the  same  argument,  said  the  Lord 
Justice,  u  is  that  there  id  the  other  proems  against  him  for 
damages.  The  imprisonment  is  the  real  punishment  for 
the  offence,  but  he  can  get  off  by  paying  the  penalty." 
Selwyn,  L.J,,  added,  "  Whether  we  take  the  letter  or  the 
spirit  of  the  Act  the  result  is  the  same.  If  we  look  at  tho 
letter,  the  words  u»sed  are  'penalty*  and  'conviction/  all 
pointing  to  a  criminiil  offence*.  If  we  look  to  the  spirit  of 
he  act,  we  find  certain  acts  prohibited  and  treated  as 
jffenees,  and  certain  penalties  imposed;  and  in  addition 
jo  the  penalty,  the  prosecutor  may  recover  damagon  by 
action.  The  application  for  discharge  must  be  dismissed 
rith  costs." 

The  proprietor  may  also  obtain  an  injunction  from  any  of  injanenon, 
he  Superior  Courts  of  Itecord  at  Westminster  or  Dublin. ""  " 

jboL  9  of  25  &  26  Vict.  c.  $St  provides  that  "  in  any  action 
n  any  of  Her  Majesty's  Superior  Courts  of  Record  at 
Vest  minster  and  in  Dublin,  for  the  infringement  of  any 
ach  copyright  as  aforesaid,  it  shall  be  lawful  for  the  court 
i  which  Midi  nchuii  is  prTidiuy,  it*  the  court  be  then  .sitting, 
r  if  the  court  be  not  sitting  then  for  a  judge  of  such  court, 
n  the  application  of  the  plaintiff  or  defendant  respectively, 

>  make  such  order  for  an  injunction,  inspection,  or  account, 
ad  to  give  such  direction  respecting  such  action,  injunc- 
ion,  inspection,  and  account,  and  the  proceedings  therein 
3spectively,  as  to  such  court  or  judge  may  seem  fit." 

Before  the  passing  of  this  Act,  in  the  case  of  Mayall  v. 
Kgbey,(b)  where  photographs  were  lent  by  the  owner  to 
lother  person  who  became  insolvent,  and,  the  photographs 
eing  sold,  the  purchaser,  by  photographically  printing  from 
egatives,  obtained  reduced  copies,  which  he  published  and 
>ld,  it  was  held  that  the  owner  of  the  originals,  irrespec- 
vely  of  copyright,  was  entitled  to  a  writ  of  injunction  to 
strain  the  further  taking  or  selling  of  copies,  and  also 

>  recover  them  or  their  value  under  a  count  in  detinue. 
(a)  L.  Rep.  2  Q.  B.  555;  16  L.  T.  N.  S.  558.    This  was  a  case 

commitment  for  non-payment  of  a  sum  directed  by  justices'  order 
be  paid  for  the  support  of  the  prisoner's  mother.  "  It  seems  to 
e,"  said  Blackburn,  J.,  "  that  the  commitment  is  not  in  the  nature 
civil  but  of  criminal  process,  to  punish  the  plaintiff  for  not  performing 
e  duty  imposed  on  him  by  statute.  It  is  quite  true  that  on  payment 
the  money  he  would  get  off  the  imprisonment,  but  still  it  is  in  the 
tore  of  criminal  process,  and  consequently  the  plaintiff  was  not 
titled  to  his  discharge." 
(6)  1  H.  &  C.  148 ;  6  L.  T.  N.  S.  862 ;  10  W.  R.  631. 
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Part  I 

Cuptki  JLVIL 

Importation  or 
I»lr»tcd  oopio* 


Sculpture, 
njodeln,  wA 

bum, 


The  importation  of  pirated  works  is  absolutely  prohibited, 
and  the  copies  may  be  detained  by  the  officers  of  Her 
Majesty's  Customs. 

t.  10  enacts  that  u  nil  repetitions,  copies,  or  imitations 
of  paintings,  drawings,  or  photographs,  wherein  or  in  the 
design  whereof  there  shall  be  subsisting  copyright  under 
this  Act,  and  all  repetitions,  copies,  and  imitations  of  khfl 
design  of  any  such  painting  or  drawing,  or  of  the  negative 
of  any  such  photograph*  which,  contrary  to  the  provisions 
of  this  Act,  shall  have  boon  made  in  any  foreign  state,  or 
in  any  part  of  the  British  dominions,  are  hereby  absolutely 

Srohibited  to  be  imported  into  any  part  of  the  United  Kuup» 
om,  except  by  Of  with  the  consent  of  the  proprietor  of  the 
copyright  thereof,  or  his  agent  authorised  in  writing;  and 
if  the  proprietor  of  any  such  copyright,  or  his  agent,  shall 
declare  that  any  goods  imported  are  repetitions,  copies,  or 
imitations  of  any  such  painting,  drawing,  or  photograph,  or 
of  the  negative  of  any  such  photograph,  and  so  prohibited 
as  aforesaid,  then  such  goods  may  be  detained  by  the 
officers  of  Her  Majesty's  Customs/' 

In  cases  of  infringement  of  the  copyright  in  sculpture, 
models,  and  busts,  (a)  sect.  3  of  54  Geo.  3,  c,  56,  gives  to 
the  proprietor  or  proprietors,  or  their  assignee  or  assignees, 
a  special  action  on  the  case  against  the  person  or  persons 
offending,  to  recover  such  damages  as  a  jury  on  the  trial  of 
such  an  action  shall  give  or  assess,  together  with  double 
costs  of  suit.(fc) 

If  the  sculpture,  model,  copy  or  cast  has  been  registered 
under  the  Designs  Act,  1850  (13  &  14  Vict,  c,  104,  s.  6), 
then  in  any  case  of  piracy  which  would  render  the  party 
offending  liable  to  the  special  action  last  mentioned,  he  is 
also  rendered  liable  to  forfeit  for  every  offence  a  sum  not 
less  than  51.  and  not  exceeding  30/.  to  the  proprietor  of 
the  sculpture,  model,  copy  or  cast  of  which  the  copyright 
has   been   infringed.     This  penalty   may  be   recovered   in 
England  (c)   by  an  action  of  debt  or  on  the  case  again- 
party   offending,   or   by    summary    proceeding   before   two 
justices    having    jurisdiction   where    the    party    offending 
resides ;  in  Scotland  by  action  before  the  Court  of  & 
in  ordinary  form,  or  by  summary  action  before  the  sheriff 
of  the  county  where  the  offence  is  committed,  or  the  ofi 
resides ;  in  Ireland  either  by  action  in  a  Superior  Court  of 

(«)    I  pp.  124-126  and  p.  210. 

lh)  Double  ooata  are  taken  away  in  all  cues  by  5  ft  fi  Vict,  c,  97,  s.  1, 
aiL-l  only  th.  iwaaJ  cost*  between  party  and  party  may  be  recovered. 
(< )  13  ft  U  Vict.  c.  104,  a.  7. 
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law  at  Dublin,  or  by  civil  bill  in  the  Civil  Bill  Court  of  the 
county  or  place  where  the  offence  is  committed*  (*/) 

The  proprietor  of  the  sculpture,  model,  copy  or  cast  which 
is  registered  under  the  Designs  Act,  1§50,  is  not  to  be 
to  the  benefit  of  that  Act,  unless  every  copy  or 
cast  of  such  sculpture,  inudel,  copy  or  cast  which  shall  be 
published  by  him  after  registration  be  marked  with  the 
word  "  registered,"  and  with  the  date  of  registration,  (b) 


Pa*t  L 
CntftMiXYl 


Sect.  2. — Remedies  in  Equity. 

The  great  remedial  process,  which  was  for  a  long  time 
peculiar  to  equity,  is  the  writ  of  injunction.     This  may  be 
described   to    be    a  judicial    process,   whereby  a    pi 
r*quir«  a  particular  thing  or  to  refrain  B  iga 

particular  thing,  according   to  the  exigency  of  the    W 

m  generally  preventive  and  protective  rather  than 
restorative;  it  seeks  to  prevent  a  undiluted  wrong  more 
often  than  to  redress  an  injury  already  done,(c)  It  is  a 
remedy  «»f  a  very  flexible  nature  j  and  it  may  bo  total  or 
partial,  oualified  or  unconditional,  as  well  as  temporary  or 
rpetual.(</) 

There  are  two  sorts  of  injunctions — (1)  provisional 
each  as  are  to  continue  only  until  a  certain  specified  period, 
mob  as  the  coming  in  of  the  defendant's  answer,  or  the 
tearing  of  the  cause;  and  (2)  perpetual,  i.*.,  such  us  t 
part  of  the  decree  made  at  the  hearing  upon  the  merits, 
whereby  the  defendant  is  perpetually  enjoined  from  the 
Mirrrtii  n  of  a  right,  or  perpetually  restrained  from  the  com- 
-aion  of  an  act  which  would  be  contrary  to  equity  and 
£ood  conscience,  (e) 

Lord  Eldon(/)  thus  states  the  grounds  on  which  equity  orotmd  «i  tm, 
•rferes   by  injunction   in   the   case  of  infringements  ofjjjjjjjjjj 
copyright :  u  The  jurisdiction  upon  ■  of  this  nature 

Binned  merely  for  the  purpose  of  making  effectual  I 

right*  whkm  cannot  be  made  effectual  1 

amuges ;  as,  if  the  work  is  pirated,  it  is  impossible  to 

before  a  jury  the  whole  evidence  as  to  all  the  publica- 

which    go  out  in  the  world    to  the  plaintiff's  prcjn- 

A   c  equity,  therefore,  acts    with   a   view  to 

i  the  legal  right  effectual  by  preventing  tL 


■;  and,  accordingly,  in  the  exorcise  of  thi 


<^  IS  &  14  Viet,  c,  104,  a  7,  and  5  k  «,  8. 

<*)  13*14  -7.        (i  j  St.  &i.  Jur.a* 

H\    YaV  Jut  h  (r)  *  DaalelU  Caaiic,  I 

(/)  WitkmMX.  A  V\*.  4*1). 
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rhere  a  fair  doubt  appears,  as  to  the  plaintiff's  legal 
the  court  always  directs  it  to  be  tried,  making  some 
ion  in  the  interim,  the  best  that  can  be,  for  the  benefit 
ti  parties."  Elsewhere  the  same  learned  judge  says, 
principle  of  granting  the  injunction  in  those  cases  is, 
images  do  not  give  adequate  relief;  and  that  the  sale 
)ies  by  the  defendant  is  in  each  instance  not  only 
-  away  the  profit  upon  the  individual  book,  which  the 
tf  probably  would  have  sold,  but  may  injure  him  to 
alculable  extent,  which  no  inquiry  for  the  purpose  of 
fes  can  ascertain." (a) 

obtain  an  injunction,  the  course  of  procedure  is  for 
oprietor  to  file  a  bill,  stating  his  title  to  the  original 
the  nature  of  the  piracy,  and  the  consequent  injury. 
articular  facts  are  next  to  be  verified  by  affidavit,  and 
ial  motion  may  then  be  made  to  restrain  the  publica- 
The  whole  question  may  thus  be  brought  before  the 
;  and  an  injunction  will  either  be  granted  forthwith, 
issue  directed  to  try  the  question  before  a  jury.  (6) 
injunction  will  not  be  granted  where  the  title  is  in 
Thus,  where  the  plaintiff  claimed  an  injunction  as 
irchascr,  from  the  composer,  of  the  copyright  of  certain 
,  and  the  defendant  produced  affidavits  from  the  com- 
and  one  Ellis  ton,  from  which  it  appeared  that  Elliston 
copyright,  but  whether  qualified  or  absolute  was  doubt- 
r  John  Loach  refused  to  grant  an  injunction. (c) 
i  case  decided  under  the  Copyright  Act  of  Anne,  an  in- 
on  obtained  by  the  plaintiff  to  restrain  the  unauthorised 
'ation  of  a  book  in  which  he  claimed  copyright,  was 
ved  by  Lord  Chancellor  King,  on  the  ground  that  the 
iff  had  not  set  out  a  good  title  in  his  bill  or  affidavit,  as 
i  there  stated  only  that  he  had  purchased  or  legally 
red  the  copy,  which  was  not  sufficient  without  saying 
Le  purchased  or  acquired  it  "  of  the  author."  (d) 
irts  of  equity  used  formerly  to  direct  an  issue  to  be  tried 
jury  in  a  court  of  common  law  in  order  to  determine 
laintifPs  title  to  copyright.  But  sect.  1  of  25  &  26 
c.  42,  now  directs  that  every  question  of  law  or  fact, 
zable  in  a  court  of  common  law,  on  the  determination 
tich  the  title  to  the  relief  or  remedy  sought  in  a  court 
uity  depends,  shall  be  determined  by  or  before  that 
,  unless  (sect.  2)  where  questions  of  fact  may  be  more 
tiiiently  determined  at   the  assizes   or  in   a  court  of-"" 

HiHjfl  v.  Kirhij  (8  Ves.  225). 

Maugham,  169.  (c)  Lowntlc*  v.  Duncomlte  (2  Cowp.  216). 

(Jilliver  v.  Snaggs  (2  Eq.  Caa.  Ab.  522 ;  4  Yincr's  Abridg.  279). 
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common  law  in  Westminster  or  Middlesex,  in  which  cases 
issues  of  fact  may  be  directed  to  be  tried  as  before,  (a) 

Courts  of  equity  are  now  also  empowered  to  award 
damages  to  the  party  injured,  either  in  addition  to  or  in 
aubatitution  for  an  injunction, (6)  The  measure  of  damages 
in  a  case  of  piracy  was  thus  stated  by  James,  V.C,  in  a 
recent  case :  u  That  the  defendant  is  to  account  for  every 
copy  of  his  book  sold  as  if  it  had  been  a  copy  of  the  plain  - 
tiff's,  and  to  pay  the  plaintiff  the  profit  which  he  would 
have  received  from  so  many  additional  copies. u('*) 

A  provisional  injunction,  if  granted,  would  sometimes  be  wimm«  toj»» 
productive  of  more  mischief  than  that  which  it  was  intend* 
to  remedy,    . ,.,  if  the  book  whose  publication  was  sought 
to  be  restrained  were  of  such  a  nature  that  its  chief  value 
dep  appearing    immediately.     "  There  is  a 

great  difference'1  said  Lord  Jfcjldon,(d)  "between  works  of  a 
permanent  and  of  a  transitory  nature.  The  case  upon  fckfl 
brought  to  a  hearing.  But  the  effect  is  very 
•  rrnt  upon  a  work  of  this  kind  [an  East  Indian  Calendar], 
perishable ;  particularly  in  this  instance ;  consisting  of 
names  of  p  itinually  fluctuating:  a  work  that  would 

be  good  for  nothing  in  another  year." 

difficulty  in  such  cases  is  forcibly  stated  and  the  mode 
of  avoiding  it  suggested  by  Lord  Cottenham,  CM  in  dealing 
with  the  question  of  an  Almanac,  alleged  to  be  pirated  B 

"  The  greatest  of  all  objections"  said  the  Lord 

Chancellor,  u  is  that  the  court  runs  the  risk  of  doing  \\m 

grvnU  ioe  in  case  its  opinion  upon  the  legal  right 

ahould   turn  out  to   be  erroneous.     Here  is  a  publication 

which,  if  not  issued  this  mouth    [December],  will  lose  a 

great  part  of  its  sale  for  the  ensuing  year.     If  you  restrain 

the  party  from  selling  immediately,  you  probably  make  it 

jMjssible  for  him  to  sell  at  all.     You  take  property  out  of 

and   give  it  to  nobody.      In  such  a  case,  if  the 

f>L»  rightj  the    court  has  some  means  at   least,  of 

lemnifyiiig    him,    by    making    the    defendant    keep    an 

4aecouii  ieas,    if  the  itafandeat   is   right   and  he    be 

retrained,  it  is  utterly  impossible  to  give  him  compcusnr 

flbr  ho  will  have  sustained.    And  fehi  aflra  of  tho 

ftmk  will  be  to  commit  a  great  and  irn  m-ili- 

**  Lie  injury.     Unleas,  therefore,  the  court  is  quite  clear  aa  to 

(•)  (11  M    It.  130). 

<*)  21  &  tew  per  Wood,  V.C,f    7Wcy  t.  Iazcw 

<11W.  K.877). 

ii    tf.&Mt;  tt  l,J  :j*J,Ch.). 

trim***  \  l  i'bil   UM 
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what  are  the  legal  rights  of  the  parties,  it  is  much  the 
course  to  abstain   from  exercising  its  jurisdiction  till 
legal  right  has  been  determined/' 

Where  the  work  is  of  such  a  nature  as  those  jnst  referred 
to,  the  Court  of  Chancery  orders  the  defendant  to  keep  an 
account  of  all  copies  sold,  until  the  title  of  the  plaint  iff  is 
ascertained,  when  the  proceeds  must  be  handed  over  to  hira* 

Although  an  equitable  title  to  the  work  pirated  is  suffi- 
cient to  entitle  to  the  assistance  of  a  court  of  equity  (a)  die 
person  who  has  the  legal  title  should  also  be  made  a  party 
to  the  suit,  (6) 

The  author  or  the  proprietor  of  the  copyright  in  a  work 
may  associate  with  himself  any  person  or  persons  he  pi 
in  the  book  of  registry  at  Stationers*  Hall,  and  such  _ 
will  have  a  right  to  sue  jointly  with  him  in  equity  for 
infringement  of  the  copyright,  (r) 

On  the  other  hand,  where  there  are  distinct  infringe! 
of  copyright  by  several  persons  they  cannot  be  joi 
defendants  in  the  same  suit,  Thus,  where  different 
sellers  take  copies  of  a  spurious  edition  of  a  Work  for  sale 
there  is  no  privity  between  them,  and  they  must  be  pro- 
ceeded against  by  separate  bills,  (d) 

W  here  a  bill  for  an  injunction  prayed  that  the  defendant 
might  be  restrained  from  publishing,  selling,  or  otherwise 
disposing  of  a  number  of  a  periodical  containing  a  piratical 
abridgment  of  a  work  of  fiction,  and  from  copying  or 
imitating  in  whole  or  in  part  that  work,  Knight  Bruce, 
granted  the  injunction  as  prayed,  except  as  to  the  words 
"  or  imitating  for  which  he  could  find  no  precedent, 
"lam  not  satisfied,"  said  his  Honour,  ** that  the  words 
would  go  too  far.  Certainly,  I  am  not  satisfied  that  any 
legal  or  proper  act  would  be  restrained  by  them ;  but  I  am 
struck  with  the  absence  of  any  precedent  for  the  use  of 
those  words  in  any  injunction  upon  a  case  merely  literary  j 
and  as  I  am  of  opinion,  if  I  rightly  understand  it,  that  what 
is  apprehended  by  the  counsel  for  the  plaintiff  this  court 
wi.iiHl  restrain,  I  think  it  more  prudent  and  safe  to  nar- 
row the  present  injunction,  rather  than  to  leave  in  it  a  word 
apparently  new  in  such  cases,  and  which  may  be  susceptible 
of  an  erroneous  interpretation."^) 

(a)  See  Mawman  v,  Tegg  (2  Rura.  885),  Pkrpomt  v.  Fou  U  (2  Wood. 
&  Min.  35),  Little  t.  Gould  (2  B  latch,  181)  ;  per  Abinger,  C.B\,  » 
Chappell  v.  Purttay  (4  Y,  &  C.  493) ;  per  Shadwell,  V.C.,  in  Bokm  t. 
Bogus  (10  Jut.  420),  and  Street  v.  Cater  (11  Sim.  581). 

Colburn  v.  Duncombe  (W  Sim.  151).  See  Suxct  v.  Shaw  (3  Jnr 
fll  biuj.  681). 

(c)  Steve**?.  WiUty  (19  L.  J    190,  I 

(J)  J>  186).         (e)  Dickens-  v.  Ut  (8  Jtu\  185> 
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"  The  largest  words/'  said  the  Vi  re- Chancel  lor,  "  that  the  Pa*t  l 
registrar  has  furnished  me  with  are  in  a  case  of  Faden  v.  chaitoxvii- 
Stvckd/d*  f{a)  which  are  very  large  indeed/1  The  words  of 
the  injunction  in  that  case  were:  "To  restrain  the  defen- 
dant, his  servants,  agents,  and  workmen  from  printing,  upon 
a  reduced  scale  or  otherwise,  and  from  publishing  or  selling 
any  copy  or  copies  of  the  map  of  the  Island  of  St.  Domingo, 
Compiled,  drawn,  or  engraved  by  or  for  the  use  of  the 
plaintiff,  or  any  other  of  the  like  nature  or  kind,  or  upon 
any  such  or  the  like  plan,  tin  til  answer  or  further  order." 

It  has  been   observed  that  nothing,  in  general,  can  call  Fuimitr  mn*t 
forth  a  court  of  equity  into  activity  but  conscience,  good  EJ^ITr  mil? 
faith,  and  personal  diligence,  and  one  of  the  leading  maxims  JJJJ^11  * 
that  guides  its  interference  is —  1  rt#  rwn  dormtentihua 

iBquita*  *ubvenit.(b)     If  one  slumbers  over  his  rights  instead 
of  asserting  them  in  proper  time,  or  if  one,  by  his  condu 
acquiesces   in  or  encourages   the  infringement  of  a  right 
oh  he  afterwards  seeks  to  enforce,  equity  will  not  grant 
him  its  aid,  but  leave  him  to  his  remedy  at  law. 

A  leading  case  on  this  subject  is  Snumlerg  v,  8mith{<r)  in 
which,    without   pronouncing   any  judgment  on   the   legal 
right  of  the   defendant   to   publish,   with    u«»tes   aunexi 
certain   legal  cases  previously  published   by  the   pi 
the    Lord -Chancellor    (Cottenham)    refu  an 

injunction  to  stay  the  publication  by  the  defendant  of  a 
second  volume  of  his  "  Leading  Cases"  on  account  of  the 
line  of  conduct  pursued  by  the  plaintiffs.  Mr.  Smith  had 
published  his  first  volume  of  "Leading  Cases"  in  1837, 
0011'  ome  cases  taken  from  the  plaintiffs'  books,  and 

be  stated  in  the  preface  his  intention  to  publish  a  second 
volume  which  would  carry  the  work  down  to  tho  time  he 
wrote.  Mr.  Smith  proceeded  with  his  second  volume,  and 
i  communication  on  the  subject  of  taking  i  >h  uv  in  it  was 
by  his  publisher  (Mr.  Maxwell)  to  the  plaintiffs,  and 
plaintiffs  made  no  remonstrance  until  the  first  part  of 
second  volume  was  published,  when  they  apj  an 

restrain  its  publication.     Lord  (  iT  in 

the  injunction,  said  :  "  1  do  not  give  any  opin 
upon  the  legal  question*     I  am  only  to  decide  ^  ho 

plaintiffs  are  entitled,  under  the  <  ire u instances,  to  the  inter- 
:  to  prol  iiat 

legal  right  has  not  j  tssume  the 

of  the  legal  right,  and  I  say  that  whatever  legal 

(a)  »•. 

(h)  Bee  2  t  ■■u,  60,  61 ;  bt,  fc>4.  Jur.  a  <JuV,  a. 

c  3  My.aiCr.711. 
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the  plaintiffs  may  have,  the  circumstances  are  such  as 
ke  it  the  duty  of  a  court  of  equity  to  withhold  its  handy 
y  abstain  from  exercising  its  equitable  jurisdiction,  at 
?nts  until  the  plaintiffs  shall  come  here  with  the  legal 
stablished.  In  doing  this,  I  am  only  doing  what  Lord 
.  did  in  Rundell  v.  Murray,  and  what  is  very  generally 
upon  questions  of  patent  right.  The  court  always 
iscs  its  discretion  whether  it  shall  interfere  by  injunc- 
teforo  the  establishment  of  the  legal  right." 
3  circumstances  of  the  case  of  Rundell  v.  Murray9{a) 
ed  to  by  Lord  Eldon,  were  peculiar.  The  authoress 
tier  book  to  the  defendant  to  publish  at  his  expense  on 
tion  of  giving  her  a  fow  copies,  and  she  stated  in  the 
that  it  was  given  to  the  public  in  the  idea  that  it  might 
sful,  and  as  "  she  will  receive  from  it  no  emolument,  so 
usts  it  will  escape  without  censure/'  The  book  proved 
cess,  and  the  publisher  sent  her  150/.,  which  she 
wlcdged  by  letter  to  be  a  free  gift.  After  the  period 
irteeu  years  had  elapsed  from  the  first  publication,  the 
rcss  sought  to  restrain  the  further  publication  of  the 
by  the  defendant,  but  Lord  Eldon  held  that  she  was  not 
id  to  do  so.  His  Lordship  said :  "  There  has  often 
great  difficulty  about  granting  injunctions  where  the 
iff  has  previously,  by  acquiescing,  permitted  many 
j  to  publish  the  work  ;  where  ten  have  been  allowed  to 
ill,  the  court  will  not  restrain  the  eleventh.  A  court  of 
r  frequently  refuses  an  injunction  where  it  acknowledges 
it,  when  the  conduct  of  the  party  complaining  has  led 
3  state  of  tilings  that  occasions  the  application ;  and 
fore,  without  saying  with  whom  the  right  is,  whether  it 
;his  lady  or  whether  it  is  concurrently  in  both,  I  think 
case  in  which  strict  law  only  ought  to  govern/' 
Piatt  v.  Button  (b)  Lord  Eldon  said  that  where  per- 
m  was  given  to  some  persons  to  publish,  and  then  others 
1,  it  was  necessary  for  the  proprietor  to  bring  his  action 
r  before  he  could  come  to  equity  for  an  injunction, 
wiy  delay  occurs  in  the  assertion  of  the  title  to  a  copy- 
infringed,  the  delay  must  be  accounted  for  to  the  satis- 
n  of  the  court,  otherwiso  no  assistance  will  be  given.(c) 

1  Jac.  311.     See  also  Southey  v.  Sherwood  (2  Mer.  438),  and  the 
:an  case  of  Iltinc  v.  AppUton  (4  Blatch.  125). 
Joop.  Ch.  Cas.  304. 

mm-  Daily  v.  Taylor  (1  R.  &  M.  7C  ;  s.  c.  Tamlyn,  295)  Mar*** 
1  (2  Buss.  385,  393),  Lack  v.  Chapman  (3  Beav.  135),  Zeirtf  *• 
on  (2  Boav.  0),  Biurtoit  v.  Jauu*  (5  De  G.  &  Sm.  SO,  84),  per  Wood. 
in  Tituky  v.  Lanj  (11  \V.  R.  877  ;  32  L.  J.  539,  Ch.);  and  th« 
ous  casus  as  to  patents.  Brid»m  v.  Bttucle  (12  Beav.  3):  f*9 
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The  right  to  an   account  in   equity  appears  to  bo  entirely 

1  he  right  to  an  injunction. (a) 

11  The  ><nrt/'  say9  Sir  John   Leach,   M.R.,(2>)   "has  no 

jurisdiction  to  give  to  a  plaintiff  a  remedy  for  an  alleged 

pin.  ss  he  can  make  out  that  ho  is  entitled  to  tho 

equitable  interposition  of  this  conrt  by  injunction ;  and  in 

such  case,  tho  court  will  also  give  him  an  account,  that  his 

ly  here  may  be  complete*     If  this  court  do  not  iuter- 

v  injunction,  then  his  remedy,  as  in  tho  case  of  any 

other  injury  to  his  property,  must  be  at  law/1 

has  a  court  of  equity  any  jurisdiction  with  r< 
to  a  mere  question  of  damages  unless  tho  primary  right 
injunction  exists. (c) 

was  held  in   an    American  case(<J)    that  com 
i  sale  of  a  pirated  work,  reoeiied  by  a  bookseller  r 
publisher  of  it,  are  profits  which  the  bookseller  mu*t 
sunt  for  to  the  proprietor  of  the  copyright,  where  a  decree 
an  account  lias  been  made. 

J.,  in  that  case,  after  referring  to  the  law  relating 
[>fits  made  by  one   member  of    a  partnership, 
jurisdiction  in  cases  of  copyright  rests  upon  a  similar 
noiple.      If    the    proprietor    will    waive    his   action    for 
9,  ho   may  have   an    account  of  profits,  upon    tho 
that  tho  defendant   has,  hv  dealing  with  his  pro- 
,    inn  m  which  ly    liel.mg   to    the   com* 

it.     And   1  pen vi  v  *  and  reason  for  restrii 

gains  to  the  aifltafitiet  between  the  cost  and  the  sale 
o  map  or  book,  or  limiting  the  right  to  an  ace 
persons   who    have  loU   the  work  solely  on  their 
He  who  sells  on  0  ion  does  in 

on  las  own  account,  so  far  as  he  is  entitled  to  a  per- 

on  the  amount  des.     What  he  so  roc*  * 

be  gross  profit  coming  to  him  from  the  proceeds  of  the 
and  what  he  so  receives,  iliuiinishea  the  net  profit  of 
n  him  t<»  .m.-ii.    Thai  oflle 

a,  being  in  t  i  the  commission  merelmnf , 

le  for  them.     But  why  should 
the  <  08    merchant,  who  has  them,  accou* 

i?     He  vraa  liable  to  an  >r  selling* 

right   is   waived.     I   think   ho  should  pej 

Brougham  Cro*slry  r  w  Zifkt  Owjpewj  (4  L  I* 

id  v.  Londm  and  SijutM-  Wt*ter%  llitfwau 
it.  416,  417).  (n)  1  Kay,  417. 

tor  (1  R,  &  M.  75). 
Kay,  416  ;   Stftvn*  v.  dvUhj  (2  Curt.  200) ;  aail  m  th*  cans  of 
//rJ  !      114). 

iv  ai*hUhm}  (2  Cm 
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Past  l  proprietor  in  lien  of  the  damages,  the  gnm  ho  has  made 
iviL  from  the  sales.  It  does  not  seem  to  roe  that  the  terw 
f  profits'  necessarily,  or  when  construed  in  reference  to  the 
subject  matter,  properly  has  so  restricted  a  meaning  as  to 
exclude  commissions  received  from  the  proceeds  of  sake  rf 
the  property  of  the  complainant/* (a) 

That  the  value  of  the  property  infringed  is  small  does  sot 
disentitle  the  owner  to  an  injunction  ;(6)  but  it  may  be  of 
snch  trifling  value  that  the  court  will  not  encourage  litigation 
by  interfering  to  protect  it  by  injunction. 

Where  some  pages  of  an  article  on  a  subject  under  public 
discussion  at  the  time,  were  extracted  from  a  monthly 
periodica]  and  commented  on  by  a  weekly  newspaper,  Lord 
Qf  'Uenham,  in  dissolving  an  injunction  which  had  l#en 
obtained,  said  ;  "  It  is  impossible  to  say  there  is  any  vniiffl 
in  the  nature  of  the  property  in  what  is  here  inserted ;  the 

ion  is  so  minute  as  a  question  of  property  or  vat 
how  far,  in  point  of  value,  it  interferes  with  the  sale  of  the 
M6n  t'i  i  ids.  The  injunction  is  not  to  depend  n 

on  a  question  of  account ;  but  to  what  value  the  question  in 
point  of  utility  is  to  be  carried.  If  no  other  danger  wve 
to  arise  from  granting  this  application  than  what  would  be 
consequent  on  encouraging  the  litigation  of  snch  minute 
inquiries,  it  would  be  a  sufficient  ground  to  refuse  it,  that 
the  court  should  not  be  so  occupied  to  the  exclusion  of  other 
ers  which  press  upon  it.  The  injunction  is  dissolved, 
each  party  paying  their  own  costs."  (c) 

Where,  however,  the  work  of  which  the  copyright  U 
infringed  is  of  value,  the  court  will  grant  an  injunction 
without  proof  of  actual  damage.  When  once  the  court  hai 
found  that  there  is  u  injuria"  the  proprietor  of  the  copyright 
will  be  allowed  to  judge  of  the  n  i  t»mum"(d) 
to  or  grated  If  copies  pirated  during  the  continuance  of  a  term  of 
copyright  are  not  published  till  after  the  expiration  of 
term,  equity  will,  it  seems,  as  in  the  similar  case  of  patents, 
restrain  such  publication  by  injunction,  (e) 

Where  part  of  a  book  only  is  pirated  from  another  work,  the 
^?iyp4rt       (a)  Stevens  y.  Gtad.i  rt,  608). 

tm  v.  /mm  (5  lh-  G.  &  Sm.  B 

t   >  E  U  \  ,1ur.  <;s).     Sec  aLm  Mr  Lord  EMon  in  Afof- 

■'"tirnal 
i  L  R*p.  9  Eq.  324 ;   21  L.  T.  N.  S.  £48 ;  39  L.  J 

ft.  ton. 

(J\   r.r  Wixxl,  V.C.,  in  TSn*ky  v,  Lacu  (89   L,    I.,  539,  Ch. ;   II 
W.  R  H7r,). 

(*•)  t  ,ini]Miv  Hm  rautili  of  Wood|  V.C.,  in  Smith  v.  Lm< 

1  1  «fi  m  /  mpany  fKay,  4 15)  with  thu  argutneuU  in  Okerif 

▼.  Coote*(l  R.  hM.  165,  V< 
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it  to  which  an  injunction  goes  will  depend  on  the  parti* 
■  circumstances  of  the  case*    Lord  Bathurst  seems  to  have 
of  opinion  that  an  injunction  could  not  be  granted 
lie  whole  of  such  a  work,  unless  the  part  pirated 
such  that  granting  an  injunction  against  that  part  neces- 
rily  destroyed  the  whole,  (a) 

Lord  Eldon  thought  it  was  the  business  of  the  defendant, 
a  oousiderablo  portion  of  his  work  was  shown  to  have 
taken  from  that  of  the  plaintiff,  to  separate  and  point 
such  pirated  part.(fc) 

presiding  judge  has  frequently  made  the  comparison 

'  \(c)     In  some  cases  a  reference  has  been  made  to 

report  to  what  extent  one  book  is  pirated  from 

;(</)  and  in  one  case  Lord  Hardwicke  thought  the 

o  was  to  get  a  report  from  two  persons  of  learning 

i  law,  chosen  by  the  litigants  themselves. (e) 

ct  of  an  injunction  against  the  whole  of  a  book  is 

aea  produced  by  an  order  against  the  publication  of 

copy  or  copies  containing  the  portions  pirated   from 

Aork,  or  any  passages  taken  or  colourably  altered 

such  work.(/) 

►  extent  to  which  the  injunction  onght  to  go,  must,  in 
depend  on  the  particular  circumstances  of  that 


Paw  I. 

CoAlraXYn. 


peculiar  nature  of  the  case  may  sometimes  render 
by  injunction  inappropriate,  even  where  the  piracy  L 
clearly  established.      Thus  M alius,  V.C.,  refused  to  grant  low™?**1* 

utory  injunction  to  restrain  the  publication  in  a 

pkly  paper  of  a  "  lit!  of  hounds/1  which  he  was  satisfied 

OH  tin- list  published  in  another  weekly  paper.  (A) 

y  Vice-Chancellor,  aH  rring  to  the  rule  that  where 

-  >ou  to  all  who  seek  to  obtain  it,  each  p  i 

*it,  nevertheless,  get  it  at  his  own  expense  and  aa 

result  of  his  own  labour,  and  is  not  entitled  to  the  results 

Wood,  V  nUton  (S  K.  ft  J.  719). 

'■m<m  v.  T<*fq  {%  Kvish.  89 
\  8t»  U>€»  caacs  of  Mmhtwmm  Y.&oehfak(\tVr*,  27 
-  Swanit.  (2  fteav. 

-  :     \pp   251), 
•run  Vm. 

I'Lcaii,  It 

I*»nl  Kl  i  man  v.  7 

I*  Eq.  $21.   2\ 
;9  L  J.  162,  I  l       17  VV   RV 
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Not  DCCMMLfy  to 

■tat*?  in  MM  or 
affidavit 

ptmtod 


of  the  labour  undergone  by  others,  Raid  :  **  Br. 
as  in  many  others,  tin    question  arises,  is  it  a  case 
interferon  re  of  the  Court  of  Chancery  at  all?  and  if 
case  for  interfen  iue,  is  it  a  case  for  interference  on  an  int*r- 
bOTV  application  ?     Now,  I  do  not  think  it  is  a  case  to  be 
decided  on  an  interlocutory  application ;  and  my  reason  is 
this :  this  list  must  be  corrected  from   week    to  week  ;  it 
could  not  be  a  correct  list  from  the  1  st  of  November  until 
April,  or  to  the  end  of  the  hunting  season.  Changes  must  take 
place;  the  list  of  masters,  huntsmen,  and  whips  can  hardly 
continue  to  be  correct   even  for  a  week.     Now,  suppose  I 
were  to  grant  an  injunction,  how  can  it  be  acted  upon! 
The  drfmdants  have  only  to  issue  a  fresh  circular,  make  an 
urgent  appeal  for  answers,  or  send  a  person  by  rail  and  g«& 
the  information  from  the  masters  of  the  hunts,  and  nex: 
bring  out  a  very  correct  list;  and  how  am  I  to  know  the  way 
in  which  they  got  their  information  ?     At  present,  I  do  not 
see  that  I  can  interfere.     Whether  the  plaintiff  is  entil 
any  remedy  I  do  not  at  present  decide,  but  I  do  not  think  it 
a  case  for  an   injunction,  though   the  defendants   are  not 
entitled  to  avail  themselves  of  the  plaintiff's  labours.  .  . 
would  suggest  to  the  parties  that  the  wisest  thing  would  he 
to  let  the  bill  be  dismissed  with ou  But  if  they  do  not 

agree,  then  I  simply  refuse  the  motion,  leaving  the  case  to  l» 
decided  at  the  hearing.  It  may  be  a  question  for  damages, 
but  I  shall  certainly  not  grant  an  injunction." 

Where  the  appropriation  of  another's  work  is  small  in 
amount,  and  pervades  the  whole  work,  so  that  no  permanent 
injunction  can  issue  without  destroying  the  whol< 
has  been  the  opinion  of  some  judges  that  the  remedy  bv 
injunction  would  be  disproportionate  and  unsuited  to  the 
case,  and  therefore  unjust ;  and  that  as  the  damages  sus- 
tained might  be  obtained  in  a  suit  at  law  without  <: 
the  whole  work,  such  would  be  the  most  equitable  relief,  (a) 

It  is  not  necessary  for  a  person  who  complains  that  hi* 
copyright  has  been  infringed  and  seeks  an  injunction,  0 
specify,  either  in  his  bill  or  his  affidavit,  the   ]  he 

defendant's  work  which  he  thinks  have  been  pirated  fn 
his  work.     It  is  sufficient  to  allege  generally  that  the  d 

(*t)  See  per  Woodbury,  J.t  in  the  American  case  of 
p  Wood.  I  Min-  681).      "Though  this  Court,"  saye  Lord  Eldoti.  i 

nan  v.  Tegg  (2  Rubs.  894 ),  "has  long  exercised  the  jurisdi 
protecting  literary  property  by  injunction,  there  may  be  much 
whether  it  would  exercise  the  jurifrhYtum,  wh  w  pirate* 

passages  occurred,  and  would   not  rather  in  such  a  case  Ke&i 
complaining  to  his  action  at  law.11 
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worl  which    haw  rt 

i  tli<   plaintiffs,  and  to  verify  the  rival  works  by  cam*rxvu 

ion  ol  his  manuscript  is  sometimes  very  im- 
rf  oo  t In-  part  of  the  person  charged  with  piracy.  (M 

the  proprietor  of  copyright  notes  on  tl  <ui«on 

rype   plates  of  a  qu;r  ion   containing  t,p0  r' 

notes,  together  with  the  right  of  printing  fn» 

tates  were  after*  Id  to  a  third  party  at  a 

tO    sale,  si t    win i  pf   the    work    was 

tonrt  of  Beanion  granted  an  inter 
the    purchaser    from   publishing  a    folio  Bible, 
no  the  plains,  with  the  addition  of  a  comment 

jach  page,  on  the  following  grounds     dial 
i  Id  were  the  plates  of  a  particular  Bible,  of  which 
muii  lt-rtf  had  been  shown,  and  had  been  1  to 

eat; i  nature  of  stereotype  plates  was 

Itiplv  of  the  same  work  until  they  were  worn 

rherens,  if  oou  iee  were  added  to  each  page,  the 

would  be  a  different  one,  and  if  sold  as  cheap  as  the 

"  qui  paid  he  diminish' 

bat,  not  by  tl  plication  of  the  same  work,  but 

different  ono  from  the  plates,  a  thing 
de  was  niade.(r) 
ement  of  a  work  which  merely  disparages  a 
rork  will  not  be  restrained  by  inju]  EftfM 

sh  as  would   indure  the  pnblie  tu  take  Uie  one  b« 

Coitenbam,  I  :   tliai  an  allegiitinn   t but 

led  r  k  was  spurious 

no  value  was,  if  untrue,  no  subject  for  an  inju 
jh  v  be  the  rabjed   of  an  action,  as  being  a 

or  disparag  edit  inn.  (*•) 

lyfom  (1J  Sim.  51), 

(I  Drew.  Sei)  ;  Pike  r.  Nichols*  (20  L.  T.  1 

m  w,  wU  Sim  Cm.  2nd  Scr.  219). 

im.  68!).  (r)  M  MS. 
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CHAPTER  ITIIL 
jJG3^:jl5  Ulw  OF  COFTMGHT. 


ITa  ziraifrv  i*w  m  szn*  subject,  of  copyright  is  the 
iar-:inci:iE:  ^ae  wicu?  :t  •bf  U^hed  States,  since  the 
FiCfcrw  CcmMLJiJJDrnL  ;c  I7fS.  r,  gave  to  the  Supreme 
C:n^r*ft5^  ■*  >'ww  v:  rcrm>:Ge  she  progress  of  science  and 
-xseriL  aersw  ry  securer  5;r  r~:Ted  times  to  authors  and 
3iT«!i5cc<  sib*  *x*£3srve  sgM  so  their  respective  writings 
aa*I  iisorwr^:  also  «o  sake  all  laws  which  shall  he 
necessary  azd  rrcoer  frr  oaitilug  into  execution  the  fore* 

Ri*.  ^kcarfL  s  r*roeui*r  *cate  cannot  take  away  from  an 
iaarrrSisttkl  she  rrcceny  givw  him  W  an  Act  of  Congress,  , 
and  sheath  «he  laws  of  stach  state  are  inoperative  as  against  ■ 
the  te»w>  ct  she  United  States  with  which  they  may  come; 
i~    txlt»;cj?     jet   if  an   author  or  inventor,   instead  of" 
resorting   to  the  Ac*   cf  Congress*    should    apply   to    the : 
Lfc^rslitztre  cf  a  pardcafcwr  state  for  an  exclusive  right  to, 
his  production*  there  is  nothing  to  hinder  that  state  granting : 
it,  though  the  operation  of  such  grant  would  be  confined  to 
the  Emits  of  the  state.  ■•■■     And  the  use  of  the  property  is 
exclusively  of  local  cognisance-     Like  all  other  property,  it 
niust  be  used  and  enjoyed  within  each  state,  according  to 
the  laws  of  such  state.  ■.% 
?rig*tActk       The  nrst  Act  on  the  subject  of  copyright  was  passed  in 
1790.     Chap.  15  of  that  Act  v  designed  "for  the  encourage- 
ment of  learning  by  securing  the  copies  of  maps,  charts,  and 
books,  to  the  authors  and  proprietors  of  such  copies")  fixed 
the  term  of  copyright  at  fourteen  years,  with  a  right  of 
renewal  for  fourteen  years  more,  if  at  the  expiration  of  the 
first  term  the  author  were  living,  and  a  citizen  of  or  resident 
in  the  United  States.     This  Act  was  repealed  by  an  Act 
passed  in  1831,  which,  amended  and  enlarged  by  subsequent 
Acts  (passed  in  1834,  1840,  1856,  1859,  1861,  1865,  1867), 
continued  in  force  down  to  July,  1870,  when  an  Act  was 
passed   to   revise,    consolidate,    and    amend    the    statutes 
relating  to  copyrights  and  patents,  repealing  the  previous 
enactments  on  the  subject. 
mn.of  The  term   of  copyright   fixed    by  the  Act   of    1870   is 

i****1         twenty-eight  years   from  the  time  of  recording   the  title 
thereof,  with  a  right  of  renewal  for  fourteen  years  more 

(a)  Art.  1,  sect.  8.  (&)  See  Gibbons  v.  Ogden  (9  Wheat.  186). 

(c)  Livingston  v.  Van  lngen  (9  Johns.  581).  (cQ  lb. 
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making  the   whole  trrm    lorry-two  years),  if,  at    I 

the    first    period,    the    author,    inventor,    or  ctur 
ill  living  and  a  citizen  of  the  United 
fiidont  therein.     If  he  has   died,   leaving  a  widow  or 
ben,  tin  \  elusive  right  is  continued  to  them  fur 

her  term  of  fourteen  years.  But,  in  either  case,  all 
conditions  as  to  recording  the  title  of  the  work,  4c*, 
ired  in  the  first  instance,  must  be  observed  with  re 

renewed  copyright  within   six  months  before   the 

piratioti  of  the  first  term.   A  copy  of  the  record  must,  also, 

ihiu  two  mouths  from  the  date  of  the  renewal,  bo  pub- 

in  one  or  more  newspapers  printed  in  the  United 

lies,  for  the  spat  <   of  four  weeks. («/) 

A.  claim  under  a  renewal  necessarily  involves  the  validity  of 
lit  under  the  first  m  will  as  under  the  second  torm,{&) 
bled,  however  1 1 j o  matter  may  have  b06B   f.>r- 
'regarded,  that  copyright  is  dependent  solely  on  the  sta- 
md  that  an  author  cannot  set  up  any  common  law 
ve  printing  or  publishing  of  his  work.(c) 
l  what    ha-  been  termed  copyright    before  publicat  ieu  Pnpofc 

Lmei      .  dependent  solelj  on  the  common  law*  mmma 
luj  of  the  A<  son  who 

or  publish  n  the 

at((/)  of  the  author  or  proprietor  first  obtained  pf  such 

of  the  United  or 

!!  be  Hab  id  author  or  proprietor 

aages  occasioned   by  such  injur j  recovered 

on  the  case  i  mrt  of  c* 

tular  enactment  m  tl  f  1881  was  1 

way  the  right  of  pr<  Inch  the  an' 

at  i  his  works  before   public, 

ch  bj  action  at  law,  ur  by  claiming 

t   of  <'i  win.  h    will  be  given  on 

"  eouitab 

hur  bofl  law  right  tti  his  manib 

m  it  by  contra*  t  or  some  equivocal  act.(/) 
win  i    of  an  important  part 


(fc)    Whfmtanr.  Prter*  (s  h 

f.61); 

repealed)   ir^uiiMl  thin  con w  at  t» 
r.<eenoe  of  two  or  more  credible   wiUicMts: 

l  MLcmi, 
_  j  oka  Hovi  v.  i 
BartUtt  \  I  "*nt  36,  38). 

I  2 
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Part  l       manuscript  is  as  much  within  the  statute  as  if  the  manuscript 
!hap™Txvtii.  were  complete ;  and  the  whole  of  a  manuscript  need  not  be 
—         printed,  (a) 

The  enactment  as  to  unpublished  manuscripts  operates  in 
favour  of  a  resident  of  the  United  States,  who  has  acquired 
the  proprietorship  of  an  imprinted  literary  composition  from 
a  non-resident  alien  author ;  but  it  gives  no  redress  for  an 
unauthorised  theatrical  representation,  (b) 
munition  of  Copyright  has  been  defined  to  be  "  an  exclusive  right  to 

copyright.  ^e  multiplication  of  copies  for  the  benefit  of  the  author  or 
his  assigns,  disconnected  from  the  plate  or  any  other 
physical  existence."  (c) 
subject  matters  Sect.  86  of  the  Act  enumerates  the  subject  matters  in 
Sght  is  granted,  which  copyright  is  granted.  It'  provides  "that  any  citizen 
of  the  United  States,  or  resident  therein,  who  shall  be  the 
author,  inventor,  designer,  or  proprietor  of  any  book,  map, 
chart,  dramatic  or  musical  composition,  engraving,  cut, 
print  or  photograph,  or  negative  thereof,  or  of  a  painting, 
drawing,  chromo,  statue,  statuary,  and  of  models  or  designs 
intended  to  be  perfected  as  works  of  the  fine  arts,  and  his 
executors,  administrators,  or  assigns,  shall,  upon  complying 
with  the  provisions  of  this  Act,  have  the  sole  liberty  of 
printing,  reprinting,  publishing,  completing,  copying,  exe- 
cuting, finishing,  and  vendinrr  the  same  ;  and  in  the  case  of 
a  dramatic  composition,  of  publicly  performing  or  represent- 
ing it,  or  causing  it  to  be  performed  or  represented  by 
others  ;  and  authors  may  reserve  the  right  to  dramatise,  or 
to  translate  their  own  works." 
Wn©  may  The  Act  confers  copyright  only  on  those  who  are  citizens 

SSJyright  of    the   United    States,    or    resident    therein.     The    word 

rr  resident "  has  boon  interpreted  to  mean  permanently 
resident ;  so  that  a  person  temporarily  residing  in  America, 
even  though  he  has  declared  his  intention  of  becoming  a 
citizen,  cannot  take  or  hold  a  copyright,  (d)  Nor  can  the 
assignee  of  a  work  composed  by  a  non-resident  alien  obtain 
a  copyright  in  it.  (e) 

The  illiberality   of  the  rule,  which  requires   permanent 

residence  in  order  to  entitle  to  copyright,  contrasts    very 

disadvantageously  with  the  rule  of  our  law  on  the  subject, 

•    as  laid  down  in  the  cases  of  Jeffreys  v.  Booaey  and  Low  v. 

Boutledge  (ante,  pp.  27,  33). 

(a)  Bartlett  v.  Crittenden  (5  M'Lean,  39,  40). 

(b)  Keene  v.  Wlieathy  (9  Amer.  Law  Reg.  45). 

(c)  Stephens  v.  Cady  (14  How.  630). 

(</)  Carey  v.  Collier  (56  Nile's  Reg.  262). 

(e)  Keene  v.  Wheatley  (9  Amer.  Law.  Reg.  45). 
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rovidea  thai  nothi  11       vm 

inhif   the  print  ing,  publishing,  importa-  r 
k,  map,  chart,  dramatic,  or  umsi. 
,  print,  cut,  engraving,  or  photograph,  writfe 
oyperBOn  not  a  citizen  of  the  1 

:<   lit    thrn 

The  degree  of  originality  required,  in  order  to  entitle  a  OftjinAiuy. 

protection  of  tli^  Art,  ia  the  same  ^h 

courts  require.     To  constat  l  :iii  author  be  must,  by 

own  intellectual  labour  applied  to  tin    materiala  of  his 

i.  produce  an  arrangement  or  compilal  •  in 

elf. (a)     But  one  who  gets  another  or  othora  to  compile 

work  or  engrave  a  pi  itifled  to  copyright. (h)     In 

i  all,  the  work  of  another  mi. 
copied,   but   recourse  must  be  had  to  the  original 
sources,  (r) 

<>k  within  the  meaning  of  the  Act  may  consist  of  a 
kfl  the  words  of  a  song,  or  the  BHtatG  OOOOuV 
ring  i  price  current  is  not  a 

c  wit )» in  the  mcaniii: 

is   to    1><  i*d  to   a   copyright "  unless,  am^u^i©! 

he  deposits  in  the  mail  a  prii  y  of  ot>mr" 

book,  or  other  articlej  0?  a  descn; 

statue,  ttodd 

n  work  of  the  Bne  arts,  for  which  ho  d 
fright,  addressed  t»>  the  libra  rim 
ithin  s  from  the  pubh  in  the  mail 

era  inch  copyright  book,  or  other  article,  or  in 

I  of  a   paintingj  drawing,  statue,  statuary,  model, 
ttgn  for  arts    a  photograph   of  t 

^•d  to  the  said  librarian 

r  article,  or  deecription  oi  uph 

required    must  be  n  m  I  I'  d"  bj    the 

proprietor    t-«   tin  Waahfogi 

lication,  and  also  a  i 

h  are  ut 
r  a  penal 

01  y.  Fetrtit  (2  Match.  If.}.     B*  /  "  Story,  J  ,  -.uut*]  <mfc. 
Fowl?   (2    Wood.    Ac    Mill.   46);    41*01    v     frnm 


v.  Jn 


6), 

I 

1 


tt,  loo.  101);  fitemea  r.  IMtUm  (3  Story, 

(#)  ;*. 

<«  which  bod  to  l>c  nh*t'iTi*d  beforv  thU  Act,  mm 

1  liUtdi,  «U*).  (^)  Sccu 
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3  copyright  book  or  other  article  may  be  sent  to  the 
ian  of  Congress  by  mail,  free  of  postage,  provided  the 
\  "  copyright  matter  "  are  plainly  written  or  printed  on 
itside  of  the  package; (a)  and  the  postmaster  to  whom 
lolivcred  must,  if  requested,  give  a  receipt  for  it,  and 
rd  it  without  cost  to  its  destination,  (b) 
i  work  is  published  without  a  copyright  being  secured, 
s  a  dedication  of  it  to  the  public,  and  any  one  may 
lishit.(c) 

3  publication  of  an  official  report  under  the  direction  of 
ress,  and  for  the  benefit  of  the  public,  is  a  dedication 
and  of  what  is  contained  in  it,  to  the  public,  and  any 
tay  reprint  it.(rf) 

the  book  being  sent  to  the  librarian  of  Congress, 
Dfficer  is  to  record  the  name  of  the  copyright  book  or 
article  forthwith  in  a  book  to  be  kept  for  that  purpose, 

words  following :  "  Library  of  Congress  to  wit.  Be  it 
nbered  that  on  the  day  of  ,  Anno  Domini  , 
,  of  ,  hath  deposited  in  this  office  the  title  of  a 

[map,  chart,  or  otherwise,  as  the  case  may  be,  or 
ption  of  the  article] ,  the  title  or  description  of  which 
the  following  words,  to  wit :  [here  insert  the  title  or 
ption],  the  right  whereof  he  claims  as  author,  originator 
roprietor,  as  the  case  may  be},  in  conformity  with  the 
of  the  United  States  respecting  copyrights. — C.  D., 
rian  of  Congress."  He  is  also  to  give  a  copy  of 
tie  or  description,  under  the  seal  of  the  librarian  of 
•ess,  to  the  proprietor  whenever  he  requires  it  .(e) 
■  recording  the  title  or  description,  the  sum  of  fifty 

is  to  be  paid  to  the  librarian,  and  the  same  amount 
rery  copy  under  seal.  For  recording  any  instrument 
signment  of  copyright,  fifteen  cents,  must  be  paid 
rery  hundred  words,  and  for  every  copy  thereof, 
nts  for  every  hundred  words.  All  these  moneys  when 
ed  are  to  be  paid  into  the  treasury  of  the   United 

entitle  the  proprietor  to  maintain  an  action  for  the 
^ement  of  his  copyright,  a  further  requisite  must  be 
red  :  a  notice  must  be  given  by  inserting  in  the  general 

of  every  edition  published,  on  the  title-page,  or  the 
immediately  following,  if  it  be  a  book,  or  if  a  map, 

Sect.  95.  (b)  Sect.  96. 

Sartktt  v.  Crittenden  (5  M'Lean,  37). 

Hvrne  v.  Appletons   (4   Blatch.,  cited   Law's  Digest  of  Patent, 

ght,  and  Tradesinark  Cases,  p.  214). 

tect.  91.  (J)  Sect.  92. 
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Lit,  musical   composition,   print,  cut,   engraving,  photo- 
_  -aph,  painting,  drawing,  eln  rue,  statuary,  Of  mode]  eaAniwXVUj. 

rn,  intended  to  be  perfected  and  completed  as  a  work         — 
by  inscribing  upon  some  portion  of  the  face 
or  front  then  on  which 

-hull  be  mounted,  the  following  words — "  Bni 
aeeoi  Act  of  Congress,  in  the  year         ,  by  A.  H.§  in 

the  office  of  the  librarian  of  Congress,  at  Washington." (a) 
A  penalty  of  100    dollal  rod   by  action   in 

any  court  of  competent  jurisdiction)  is  inflicted  on  i 
person  inserting  or  impressing  snob  •  not;  my  of  the 

1  or  which  he  has  not  obtained  a  copyright, 
i.tv  of  the  penalty  to  go  to  the  person  suing  fot  \ 

and  the  •  of  the  United  States,  (b) 

If  any  one,  after   the   recording   the    title  Of  any  book  pt.«j oft 
Let,  shall,  withiu  the  term  limited,  and 
consent  <>f  the  proprietor  of  the  copyright  first 
ued   in   writing,   signed  in  |  or  more 

saea,  print,  publish,  or  import,  «>r  knowing  the  same  to 
.  published,  or  imported,  shall  sell  or  exp- 
anle  any  i  >k,  such  offoo  !  fatten  every 

said  proprietor,  and  shall  al 
damages  as  may  be  recovered  in  i  civil  i 
any  con*  jurisdictic 

There   is  a  similar   provision  as   to  mapa,   prints,  Ac.  **, 

"thatii  rsou  after  the  rer  ♦* " ™5SSkjSS,< 

.rt,  mu-i  position,  print,  cut, 

rograv  i  graph,  or  chromo,  or  of  the  description 

inting,    drawing,  statuary    or   model 

draugn  intent  lor  1  |  I  as  a  work  of 

the  fine  arts  as  pi  -hall,  wtthm  the 

without  the  consent  of  the  propi  I   the 

"d  in  writiit  I  to   presence  of 

iore  witnesses,  engrave,  etch,  n  py,  prints 

publish,  or  nnpci-  in  whole  or  iu  part,  or  by  varying 

tgn  with  intent  to  evade  the  law,  or  knowing 

Ik*  mam**  to  \<  in  tod,  published, 

or  expo-*  t«»  sale 

•  ■tor  Jill  ; 
tw! 

further  I 
nid   in  his  possession,  ei 
ig,  prim 
►ha;  paintittf  statuary 

J]  forfeit  ten  dollars  for  every  copy  of  tin-  sjmm  in  his 
(a)  Sect  Sect*  99. 
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GhaptuXVHL 


Dramatic  repre- 
sentation!. 


Piracy  in 
general. 


Limitation  of 
actioni. 


Remedies  for 
infringement. 


possession,  or  which  have  by  him  been  sold  or  exposed  for 
sale  ;  ono  moiety  to%go  to  the  proprietor,  the  other  to  the 
United  States." 

Any  person  who  publicly  performs  or  represents  any 
dramatic  composition  for  which  a  copyright  has  been 
obtained,  and  without  the  consent  of  the  proprietor  or  his  heirs 
or  assigns,  is  to  bo  liable  to  damages  (recoverable  by  action 
in  any  court  of  competent  jurisdiction),  to  be  assessed  in  all 
cases  at  such  sum,  nqt  less  than  100  dollars  for  the  first, 
and  50  dollars  for  every  subsequent  performance,  as  to  the 
court  shall  appear  to  be  just. (a) 

An  assignee  of  a  dramatic  composition  cannot  maintain 
an  action  for  its  unauthorised  representation  unless  he  has 
performed  all  the  acts  required  by  law  to  secure  a  copy- 
right.(6) 

An  authorised  public  circulation  of  a  printed  copy  of  a 
drama,  for  which  there  is  no  legislative  copyright,  is  a  pub- 
lication which  legalises  a  subsequent  theatrical  representa- 
tion by  anybody  from  such  copy.(c) 

If  so  much  is  taken  as  to  impair  the  value  of  the  original 
work,  or  so  that  the  labours  of  the  original  author  are  sub- 
stantially appropriated,  that  is  sufficient  to  constitute  a 
piracy,  (d)  But  the  question  of  piracy  does  not  depend 
solely  on  the  question  of  quantity,  (r) 

Intention  is  not  a  necessary  element  in  the  offence  of 
piracy.  If  a  copyright  has  been  invaded,  whether  the  party 
knew  the  work  was  copyrighted  or  not,  he  is  liable  to  the 
penalty  for  violation.  (/) 

A  translation  is  not  a  copy  of  a  book  within  the  meaning 
Of  the  statute. (g)  The  words  "copy  of  a  book"  meau  a 
transcript  or  copy  of  the  entire  book.(/i) 

All  actions  for  forfeitures  and  penalties  under  the  Act 
must  be  commenced  within  two  years  after  the  cause  of 
action  shall  have  arisen. (!) 

All  actions,  suits,  controversies,  and  cases  are  to  be 
originally  cognisable,  as  well  in  equity  as  at  law,  whether 
civil  or  penal  in  their  nature,  by  the  circuit  courts  of  the 
United  States,  or  any  district  court  having  the  jurisdiction 
of  a  circuit  court,  or  in  the  Supreme  Court  of  the  District 
of  Columbia,  or  any  territory ;  and  the  court  is  empowered 
upon  bill  in  equity,  filed  by  any  party  aggrieved,  to  grant 

(a)  Sect.  101.  (b)  Keene  v.  Wheatktf  (9  Amer.  Law  Reg.  44). 

(c)  lb.  (d)  Folsom  v.  Marsh  (2  St.  115). 

(e)  Story's  Executors  v.  Holcombc  (4  M'Lean,  309,  310). 

(/)  Milieu  v.  Snowden  (1  West.  L.  J.  240). 

(y)  Stowe  v.  Thomas  (2  Amer.  Law  Re#.  280). 

(A)  Roytrs  v.  JeinU  (12  Mo.  L.  Hep.  340,  341).  (i)  Sect.  104. 
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Qonotionji  bo  prevent  the  violatioi  rights  secured       paju  i 

the    copyright    laws     according    to     tin     course    "**  rhiiiSTrvf 

of  equity,  un    mob    terms   us    the  court  — 

ay  dfi 

appeal   to  tlu*  Supreme   Cuiirt  of  the 
lies  from  all  such  judge 

inernnd  under  the  same  oirc 
a  lis  in  other  judgments  and  decree- 

gard  to  the  sum  or  value  in  arsy.(fr) 

Ties  either  for  el  »r  penal- 

all  costs  are  to  be  all 
In  all  actions   under  the  copyright  laws   the   <I 

i  ral  issue  and  give  the  special  matter  iu 

The  jurisdiction  given  to  the  Federal  Court  by  the  Acta 
<gress  ha  ikon  away  or  diminished 

if   which    before    such    Aote(tf)   \  urta 

asoepl  where  the  jnrisdic 
98  Off  by  the  neooaamy  construction  of  I 

Federal  Constitution.  (/) 

Under  the  Acta  giving  to  I  -rniaaaco 

ae  cases,   the   citizenship    of   the   litigant  \ 

assigned  in  law  by  any  instrux 
Such  aai  is  to 

i  In-  libr  i 
ation,  in  default  of  which  it  ia  i  id  as  ag 

nt    pa ir baser   or    mortgagee    for   a    valuable 

able  with  all 
pertaining  r  by  1aw,(/)      lie  U 

anaal  report  to  Congrtai  of  the  nun. 
n  of  copyright  publications  for  which  hnvc 

made  during  the  year. (ft) 


Baft,  m.  {})  Sect,  1U9.  (k)  Sect.  £6. 


(<f)  Suet.  10o. 
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LAW    RELATING     TO    NEWSPAPERS. 

question  whether  a  newspaper  is  within  the  Copyright 
[S  &  6  Vict.  c.  46),  first  came  before  a  court  for  express 
ion  in  the  recent  case  of  Cox  v.  Th<e  Land  and  Water 
\al  Comjwny,(a)  where  the  plaintiff,  the  proprietor  of  the 
■  newspaper,  sought  to  restrain  the  publication  in  the 
!  and  Water  Journal  of  a  "list  of  hounds,"  alleged  to 
►pied  from  a  list  printed  in  the  former  paper.  It  was 
>nded,  on  behalf  of  the  defendants — (1)  that  the  plaintiff 
no  copyright  in  the  article  of  the  piracy  of  which  he 
laincd ;  (2)  that  if  he  had  a  copyright  he  could  not 
iitil  his  paper  was  registered  under  the  Copyright  Act. 
is,  V.C.,  said:  "  The  preliminary  objection  taken  in  this 
raises  a  point  of  vast  importance  to  the  proprietors  of 
papers  and  to  the  public  at  large.  It  is  so  important 
it  seems  almost  incredible  that  the  point  should  never 
arisen,  namely,  whether  the  proprietor  of  a  newspaper 
r  has  not  such  a  property  in  articles  published  in  that 
paper,  and  paid  for  by  the  proprietor,  as  entitles  him 
ohibit  the  publication  by  any  other  newspaper  in  any 
form  whatever/'  On  account  of  the  importance 
is,  the  only  case  decided  on  the  subject,  we  shall  give 
11  the  Vice-Chancellor's  reasons  for  holding  that  a 
Daper  does  not  require  to  be  registered  in  order  to 
e  the  proprietor  to  one  in  respect  of  a  piracy  of  its 
ats. 

'or  the  purposes  of  the  argument,"  said  his  Honour,  "it 
be  assumed  that  the  article  complained  of  was  a  copy 
e  article  of  the  plaintiff,  and  upon  that  ground  the 
dant  takes  the  objection  that  there  can  be  no  copyright 
y  article  published  in  this  newspaper,  because  it  is 
egistered  under  the  Act  b  &  6  Vict.  c.  45,  commonly 
.  the  Copyright  Act.     Now  suppose,  for  instance,  the 

[o)  L.  Rep.  9  Eq.  324  ;  21  L  T.  X.  S.  548 ;  18  W.  R,  206. 
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proprietor  of  a  newspaper  employs  a  correspondent  abroad, 
and  rlint  »  orrospondent,  being  employed  and  sent  abroad  at 
grmt  expense,  makes  communications  to  t\  newspaper  which 
are  highly  appreciated  by  the  public,  can  it  be  raid  that 
paper,  published  perhaps  in  the  evening  of  the 
Aine  day,  may  take  and  publish  those  communications  in 
with  or  without  acknowledgment  ?     If  the  cou- 
nt* mdante  is  right,  the  paper  which  OOpied 
ight  say  :   *  Hut   they  are  common  property.     True  it  is,  I 
i  have  paid  for  them.     I  admit  that  you  have 
given  a  great  deal  of  money  (or  them,  and  they  are  so  very 
valuable  that  1  desire  to  turn  them  to  account  by  publishing 
thorn  is  my  newspaper ;    but  yon  have  no  property  in  them, 
you  pay  for  them ;  you  cannot  sue  for  your  news- 
paper as  a  book,  for  then  the  copyright  must  be  r> 
and  as  you  have  not   registered  the   book,  nothing  iu  the 
ftV     W  that  is  the  law,  it  is  a  monstrous 
the  law — repugnant  to  common  WDM  ami  cumnmn 

that  there  is  a  property  in  theee  an 

can  bo  no  shadow  of  doubt.      Still,  b  far  the 

rty  may  be,  if  the  ease  falls  within  ti 

*    follow    the   same  course  which  I  took  in 
I  I  fliirsnn  v.  II  .    .    ,    . 

[ait  bite  case  of  letters   B 

With  foreign  papers,  we  all  know,  it  is  the  pi  » 

I  hi  som6  ESngliab  newspapers  it  is  nlso 

taper  propri  engage 

if  the  day  r  v  biro  a  novel  to  he 

oui  pav 
:  be  propi 
cause  the  paper  is  not  registered  F     What  in 
;td    it    pvo     if    il  Would 

:i  t)f  a  paper  call 
year*  ago,  g  rtnation  as  to  when  I 

? — -not  the  slight 

ntkin  the  policy  md  1  atn  of  opini 

of  the  Ac 

.  >kv 

f k  tun 

We  Bod  1 

can  aud  include  ev<  ion 

titrate,  patnph  rees,  ebeet  of  mu 

(«)   L  IUti.  7  ;  19  I.    I  In 

*  bill  to  raatmin  wm 

i*  tuc#  of 
tuil  unl>  dir  month,  and  n  ■  >>(  the  month, 

uu  which  it  luhfl  tir>r 
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nmtic  piece/  and  so  forth.     Now,  certainly,  a  news- 
does  not  fall  within  any  of  those  descriptions,  and  if 

intended  that  this  Act  should  be  applied  to  news- 
i,  it  would  have  been  inserted,  as  the  word  'newspaper* 
11  understood  ;  and  that  word  not  being  inserted, 
t  take  it  as  advisedly  omitted  because  it  was  not 
tent  ion  of  the  Legislature  that  newspapers  should 
hided  within  the  Act.  Then  comes  the  section  which 
ibes  what  is  to  be  done  with  regard  to  periodical  publi- 
s.  Sect.  19  provides  'that  the  proprietor  of  the 
ght  in  any  encyclopedia,  review,  magazine,  periodical 
or  other  work  published  in  a  series  of  books  or  parts, 
jo  entitled  to  all  the  benefits  of  the  registration  at 
ners'  Hall,  under  this  Act,  on  entering  in  the  said 
of  registry  the  title  of  such  encyclopedia,  review, 
ieal  work,  or  other  work,  published  in  a  series  of 
or  parts,  the  time  of  the  first  publication  of  the  first 
e,  number,  or  part  thereof,  or  of  the  first  numbers 
ume  first  published  after  the  passing  of  this  Act  in 
ich  work  which  shall  have  been  published  heretofore, 
le  name  and  place  of  abode  ot  the  proprietor  thereof 
F  the  publisher  thereof,  when  such  publisher  shall  not 
je  the  proprietor  thereof/  That  again,  does  not 
on  newspapers,  and  1  must  come  to  the  same  con- 
u — that  a  newspaper  was  not  mentioned,  because  it 
ot  intended  to  be  included.  Then,  can  a  person  have 
■>pyright  or  property  in  that  which  is  not  registered 
the  Act  ?  This  depends,  I  apprehend,  upon  the  cou- 
ion  of  the  18th  section,  which  enacts  that  when  any 
her  or  other  person  shall  ....  have  projected,  con- 
1,  and  carried  on  ...  .  any  encyclopedia,  review, 
tine,  periodical,  work,  or  work  published  in  a  series  of 

or  parts,  or  any  book  whatsoever,  and  shall  have 
ycd  any  person  to  compose  the  same,  or  any  volumes, 
essays,  articles,  or  portions  thereof,  for  publication  in 
)art  of  the  same,  and  such  work,  &c,  shall  be  composts! 
ie  terms  that  the  copyright  shall  belong  to  such 
it-tor,  and  be  paid  for  by  him ;  then  the  proprietor  of 
svork  shall  be  entitled  to  copyright  (except  that  after 
mi  of  twenty-eight   years  the  copyright  shall  revert 

author),  and  shall  be  entitled  to  sue  upon  registering 
aine  at  Stationers*  Hall.  Now,  must  every  right 
led    in  this    section    be    registered    according   to    the 

The  present  Lord  Chancellor  decided  that  question 
ityhcw  v.  Max  well. {a)      Mr.  Mayhew  wrote  a  certain 
(«)  1  J.  &  II.  312. 
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article,  a    <>t*    artn-!  A,     in    a    peri  he 

hie**!,  and  the   proprietor  proceeded   to   publish 
in   a  separate  forca.     The  plaintiff  filed  his  hill    to 
him  from    publishing  in    an  ui  than  in 

which   he  wrote  the  work.     Tin  point   arose 

in  6  n,  where  Mr.  Grraham  had  wld  the  right 

of  publishing  photograph*  of  the  Holy  Land  in  a  publication 
called  (i  in  which   Dr.  U'Leod  was  publishing  a 

work  with  regard  to  the  Boly  Land,  of 

had   given   him   per  the  photo- 

graph*; hut   Mr,  urahatn  contended  that   Mr.  Si 
no  right  to  giye  it  to  Dr.  M'Leod. 

v  Lord- <  In.'lms- 

ford,  thai   there  was  do  right  to  publish  isi  a  aep  ran 

ieh  In*  had  authoi  tod 

(Jralnii  TOod  rig]  Baft  these  are 

thoritios  to  show  ill  t  1  is  ■  property n  a 

publication,  although   «t    is    nol  red.       That 

>ntid  upon  which   Vice  Chancellor  Wood                         >m 

i   in    )f  iy>  :    '  The 

a.'      Now  I 

nave  been  \  to  the  DM  I  which 

be  proprietor  of  the  /urtrfj 
and   Mr.   I'  sweet    br 

ogainst  I tfii in n !_r  &>v  krginal  notes  of  cases  in 

*c  the  ./  I   been   published  b<  I 

6  A  it  was  not  n  lIL      II" 

so,  a  whethi 

art-  'ding  that  case,  Jcrvi  .  i     i  '  I 

lances  stated,  there   is 

im 
prietors  rwfandtbeg  awhofuj 

ball  acquire  a  co] 
in  laM  so  writter 

that  a   *  newspaper/   w  I 
definition    of  such  a  publication   as   tl 

Wit  \rl,   I 

it  wa- 

w* papers    (for  it    was    n 
thoul 

-ircum  stance  throws 

culty  in  *  his  ripf 

law  or  ivjuity ;  and,  though  it  is  seldom  n 

(a)  16  CD.  459.  (6)  to.  i$0,  I 
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Pabtil      proprietors  to  assert  the  copyright  in  articles  in  a  news- 
paper,  I  am  of  opinion  that,  whether  it  be  the  letters  of  a 
correspondent  abroad,  or   the   publication  of  a  tale  or  a 
treatise,  or   the  review  of  a   book,  or  whatever   else,  he 
acquires — I  will  not  say  as  copyright,  but  as  property — such 
a  property  in  every  article  for  which  he  pays  under  the  18th 
section  of  the  Act,  or  by  the  general  rules  of  property,  as 
will  entitle  him,  if  he  thinks  it  worth  while,  to  prohibit  any 
other  person  from  publishing  the  same  thing  in  any  other 
newspaper,  or  in  any  other  form." 
Decision  in  cox       The  effect  of  this  decision,  which  cannot  be  considered  a 
wiS^j^uu     satisfactory  one,  is  that  the  proprietor  of  a  newspaper  has  a 
sfowjpojy  con-     property  in  its  published  contents  entitling  him  to  restrain 
the  piracy  of  any  portion  thereof  for  which  he  has  paid, 
under  the  18th  section  of  the  Act,  without  the  necessity 
of  a   preliminary   registration   at    Stationers'   Hall.     This 
right,  it   is   obvious,  is   exactly  "  the   sole   and   exclusive 
liberty  of  printing,  or  otherwise  multiplying  copies  "  which 
sect.  2  of  5  &  6  Vict.  c.  45,  calls  "  copyright,"  a  term 
which   the   Vice- Chancellor    is   reluctant    to   apply   to   it, 
but  which  section  18  does  expressly  apply  to  it,  enacting 
that  the  proprietor  who  has  paid  for  the  article  shall  have 
"  such  term  of  copyright  therein  as  is  given  to  the  authors 
of  books  by  this  Act."     Now,  it  is  settled  by  the  decision 
of  the  House  of  Lords,  in  Donaldson  v.  Beckett  ,(<i)  that  the 
common  law  right  of  property  in  literary  works  after  publi- 
cation, if  such  right  ever  existed,  has  been  taken  away  by 
statute,.and  that  copyright  after  publication  is  now  altogether 
dependent  on  statutory  enactment.     It  exists  only  in  those 
works,  and  can  be  enforced  only  on  the  observance  of  those 
conditions  which  are  mentioned  and  prescribed  in  the  Acts 
now  in  force.     Considerations  of  the  great  hardship  of  allow- 
ing the  unauthorised  copying  and  publication  of  the  copies 
of  paintings,  drawings,  and  photographs  were  not  regarded 
as  sufficient  to  justify  the  courts  of  law  or  equity  in  inter- 
fering for  the  protection  of  the  owners  of  such  works,  and 
the  intervention  of  the  Legislature  was  necessary  to  confer 
a  copyright  in  them ;  so  that  the  observations  of  the  Vice- 
Chancellor  on  the  hardship  of  denying  a  protection  from 
piracy  to  the  proprietor  of  newspaper  articles,  are  by  no 
means  decisive  as  to  the  existence  of  a  right  to  prevent 
such  piracy  independent  of  the  statute.      If  it  be  thought 
only  just,  as  everybody  must  think  it,  that  the  publisher  of 
a  newspaper  should  be  able  to  restrain  the  wholesale  piracy 
of  its  contents,  there  does  not  seem  to  be  much  difficulty  in 
(a)  4  Burr.  2408. 
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the  way  of  interpreting  a  newspaper  to  be  a  "book"  within       PaktCL 
the  meaning  of  sect.  1   of  the  above  Act,  there  construe.] 
to  mean  and  include  "  every  volume,  part  or  division  of  i 

of  leiterpreas,  sheet  of  musie,  map, 
chart,  or  plan  separately  published,"  or  in  holding  ii  bo  bfl 
a  "periodical  work,  Or  other  work  published  in  ■  lariat  of 

ilea  or  parts/-'  within  the  meaning  of  sect.  19  of  the  same 
Act;  in  either  of  which  cases,  horn  n  would 

be  nocessary  before  the  proprietor  could   sue  iu  res pee t 
an  infringement  of  his  copyright. 

Whether  a  copyright    i  all   in   the  case  of  news-  x»<ur* of  pro- 

pyl >rd,  in    Phrti  "  *  u*" 

I  <ordshjp  r  the  lang  Knight 

Bruee,  L.J.,  in  Bit  parte  Fo**9(b)  as  s<  o  imply  a  doulit 

in  tli>-  mind  of  thai  learned  judge  aleo  whether  there  was 
h   a   tbing  as  copyright   in   a  newspaper*     The    Lord 

Jus  ke  of  the   right    to   publish   newspapers   bean 

a  p  which  has  been  called  tho 

!   a  newspaper/1      Turner,  L.J.,  however,  in  th 
caae,  considers  at  in  a  newspaper  as  a  right  "which 

donbtedly  '{e} 

Though  it  is  somewhat  doubtful  whether  a  c 

-if  publishing  a  newspup.  r  is  mi 
Ii   has  been  held  t*»  be  goods 
an*!  derthe  Bankruptcy  Aoto.(d] 

And,  though  til  ghtfal  the  N*m*o»  mm- 

name  of  a  newspaper,  the  pr  has  a  right  t<-  prov< 

anv  other   person   from   adopt  i-  any 

other  similar  pi  and  thui  right  is  ach 

capable  of  assign  men  1 

The   right   of  publishing  a   newspaper  is   not  capable     >f  biai* 

Ult    the  doetrine  £mp^»r* 
of  r  the  Bankrupt  ey  Acts  was  hell 

appl 

the  registered   p  r  of  certain   newsp.i 

published   by   him,  being  also   the  owner  of  the 
plant  g  of  th.  ?n,  mortgaged  the  news- 


00 


See  also  the  American  coo  of  Clayton  v. 
(ft)  2  Di  G,  H  J.  230, 


(d)  Umgman  x.  Tripp  (*  Bo*    \  i  h  J. 

SM.   S«   jmt  b,nU'lu1n,.|,lf  I    .        ,„  >■/,„/  i     K.i/i,r<l7L.T   N.  S.  LVJj 
I ,..!.,  in  h'Hvw  // 

,  um*  reform!  to  in 
preceding  note,  an*t 

><f/«i,     8*0  *I*k>  /Low/whin  v.  Tripp  (2  Bo*,  k 

|m  §7). 
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s,  type,  and  plant  to  F.,  who  took  no  steps  to  alter  the 
ration  of  proprietorship,  and  the  sheriff  entered  under 
tec nt ion  issued  by  a  creditor  of  the  publisher,  and 
■h  possession  was  demanded  by  F.,  remained  in  posses- 
till  after  the  publisher  became  bankrupt,  which  took 

after  two  days,  it  was  held  that  the  type  and  plant 
not  within  the  order  and  disposition  of  the  bankrupt 
2  time  of  his  bankruptcy  with  the  consent  of  the 
owner,  but  that  as  the  right  of  publication  was  not 
>le  of  seizure  by  the  sheriff,  and  the  bankrupt 
lued  the  sole  registered  proprietor,  and  nothing  had 

done  to  make  it  apparent  that  he  was  not  the  sole 

r,  the  doctrine  of  reputed  ownership  applied  to   the 

lapers.(flf) 

wjis  held  by  the  Scotch   Court  of  Session   that  the 

K-ill  of  a  newspaper   is  a  right  transmissible    to   the 

r*s  representatives,  and  that  where  the  surviving  joint 

ietors  of  a  newspaper  do  not  agree  to  purchase  the 

of  a  deceased  partner,  that  share  may  be  sold  for 
>f  of  his  representatives,  (b) 

to  the  interpretation  of  an  agreement  relating  to  the 
by  one  newspaper  of  the  matter  and  types  of  another, 
le  case  of  Piatt  v.  Walter,  referred  to  in  the  next  part 
'ontraets  between  Authors,  Publishers,  and  Printers), 
e  Government  for  a  long  time  regarded  the  press  with 
isy,  and  many  enactments  were  made   to  facilitate  the 

of  the  publication  of  newspapers  as  well  as  to  secure 
Dvernment  the  heavy  duties  with  which  they  were 
fed.  Even  the  size  of  newspapers  was  to  a  late  period 
ated  by  statute.  An  Act  of  the  0  Geo.  4,  c.  119,  first 
ed  them  to  be  printed  on  paper  of  any  size, 
aougst    the    provisions    swept    away    by   the    Act   of 

3-J  Vict.  c.  2  i  (called  "  The  Newspapers,  Printers,  and 
iug  Rooms'  Act ")  were  enactments  requiring,  before 
ublication  of  any  newspaper,  the  delivery  at  the  Stamp 
i  of  a  declaration  containing  the  title  of  the  paper, 
i  prion  of  the  house  where  it  was  to  be  published,  and 
ames  and  places  of  abode  of  the  printer,  publisher,  and 
•ietor,(c)  certified  copies  of  which  declarations  were 
»  received  as  conclusive  evidence  of  everything  con- 
d  in  them  relating  to  the  newspapers (d).  Copies  of  all 
papers  published  had  to  be  delivered  to  the  Commis- 
rs  of  Stamps  and  Taxes,  and  might  be  produced  in 

Ex  park  Fuss  (2  De  G.  &  J.  230). 

M'Curmirk  v.  M'Cubbin  (1  Scotch  Seas.  Cos.  Ml,  4  July,  1822) 
6  &  7  Will.  4,  c.  76,  8.  6.  (</)  Sect.  8. 


LAW    RELATING    TO    NBW8PA 


evidence.  («)     Every  supplement  to  a  newspaper  must  have 
iid  "supplement"  printed  on   it,  and  h 
le  and  date  as  the  newspaper,  and  a  penalty 
was  incurred  by  publishing  supplements  without  the  news- 
papers, (b) 

;  v  person  who  prints  any  paper  for  hire,  reward,  gain,  Prtawmum 
or  profit,   must  still   carefully  preserve  and  keep  one  copy  JJUJ^JJSr/ 
least)  of  every  paper  so  printed  by  him  or  her,  on  which  JJJ*^"^  •* 
he  or  she  must  write,  or  cause  to  be  written  or  printed,  in  *&***» 
fair  and  legible  characters,  the  name  and  place  of  abode  of 
the  person  or  persons  by  whom  he  or  she  is  employed  to 

Erint  the  same.     Every  person  so  printing  who  neglects  to 
ave  written   or  printed   the  name  of  the  employer,  or    to 
it    for  the   space  of  six  calendar   moatiu 
r  the  printing  there  produce  end  show  the 

same  to  any  justire  of  iho  peace  who  within  the  said  space 
of  six  calendar  months  may  require  to  see  the  same  i- 

mission,  neglect,  or  refusal,  to  forfeit  and  lose 

turn  of  twenty  pounds.  (<?) 
This   d<  *PPty    to    au.V    papers    printed    by 

>rity  and  for  the  uso  of  either  House  of  Parliament 
to  the   imp  I"  any  engraving;  or  to  the  print 

the  mime  and  add  tosh,  or 
Off  profession,  of  any  person,  and  the  articles  in 
i  >r  to  any  papers  for  the  sale  of  estates  or 
good*  by  auction  or  i 

ther  is    it   required   that    the   name    and    residence 
of  the   printer  should   be  printed   upon   any  bank  note,  or 
bank  posl    bill  of  the  (invernor  and  Company  of  the  Bank 
inland  |  upon  any  bill  of  exehnnge,  or  promissory  note, 
or  upon  any  bond  or  other  se<  (of  payment  of  money; 

Or  upon    any  bill    of   lading,   policy  of   insure 

.■  ;    or    upon    any   transf  I 
assignment  of  any  po!  old,  funds,  or  other  socur 

or  upon  any  transfer  or  assignment  f  any 

■  or  sanction" 

r   for 
any  such  thisr  stocks,   funds,  or  MOW 

upon  any  receipt  for  I  proceed- 

.  or  iu  any  infen 
warr  r,  or  "thar  paper  I  bj  the  author 

any  public  board  or  publ  '  »n  of  the 

^^Bp  of  their  respective  offices,  not  withstand  »vhul« 


. 


(*)  Swt.  13 


I,  m-Jm*!.  S- 


II  i.  28, 
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Pakt  il       or  any  part  of  tlio  said  several  securities,  instruments,  pro- 
ceedings,  matters,  and  things  aforesaid  shall  have  been  or 
shall  be  printed,  (a) 
Rectory  of  Penalties   (not  exceeding  the  sum  of  20/.)  may  be  re- 

penaities.  covered  in  a  summary  way  before  any  justice  or  justices  of 

the  peace  for  the  county,  stewartry,  riding,  division,  city, 
town,  or  place  in  which  the  same  are  incurred,  or  the  person 
who  has  incurred  them  happens  to  be ;  (b)  and  when  so 
recovered,  one  moiety  of  the  penalty  is  to  go  to  the  informer 
and  the  other  moiety  to  the  Crown,  (r) 

Prosecutions  or  actions  for  penalties  under  this  Act  are 
to  be  brought  within  three  calendar  months  next  after  they 
are  incurred ;  (d)  and  they  can  only  be  brought  and  pro- 
secuted in  the  name  of  Her  Majesty's  Attorney  or  Solicitor- 
General  in  England,  or  Her  Majesty  Advocate  in  Scotland ; 
every  proceeding  commenced  or  prosecuted  in  the  name  or 
names  of  any  other  person  or  persons  is  to  be  null  and  void 
to  all  intents  and  purposes.^) 
printer  to  print  On  every  person  who  prints  any  paper  or  book  whatsoever 
address  on  which  is  meant  to  be  published  or  dispersed,  and  who  does 
papers,  Ac  no^  prm{,  Up0n  the  front  of  every  such  paper,  if  the  same 
shall  be  printed  on  one  side  only,  or  upon  the  first  or  last 
leaf  of  every  paper  or  book  which  shall  consist  of  more  than 
one  leaf,  in  legible  characters,  his  or  her  name  and  usual 
place  of  abode  or  business,  sect.  2  of  2  &  3  Vict.  c.  12,(/) 
inflicts  a  penalty  of  not  more  than  five  pounds  for  every 
copy  of  such  paper  so  printed.  A  similar  penalty  is  inflicted 
on  every  person  who  publishes,  or  disperses,  or  assists  in 
publishing  or  dispersing,  any  printed  paper  or  book  on 
which  the  name  and  place  of  abode  of  the  person  printing 
the  same  is  not  printed  as  aforesaid.  But  this  provision 
is  not  to  be  construed  to  impose  any  penalty  upon  any 
person  for  printing  any  of  the  papers  above  excepted.^) 

In  the  case  of  books  or  papers  printed  at  the  University 
Press  of  Oxford  or  the  Pitt  Press  of  Cambridge,  the  printer, 
instead  of  printing  his  name  thereon,  is  to  print  the  follow- 
ing words,  "  Printed  at  the  University  Press,  Oxford,"  or 
"The  Pitt  Press,  Cambridge,"  as  the  case  may  be. (h) 

Proceedings  for  the  recovery  of  any  fine,  penalty,  or 
forfeiture  under  the  provisions  of  this  Act  must  be  com- 
menced, prosecuted,  entered,  or  filed  in  the  name  of  the 
Attorney  or  Solicitor-General  in  England,  or  Her  Majesty's 

(a)  51  Geo. 3,  c.  65,  s.  3  ;  32  &  33  Vict.  c.  34,  sclfed.  2. 

(b)  Sect.  35.  (<r)  Sect.  36.  00  Sect.  34. 
(e)  9  &  10  Vict.,  c.  33,  8.  1  :  32  &  33  Vict.  c.  24,  sched.  2. 

(  /")  32  &  33  Vict.  c.  24,  sched.  2.  (jj)   VMv  ante,  p.  257. 

(K)  2  &  3  Vict.  c.  12,  s.  3. 
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Advocate  f\«r  Scotland   (as  the  caso  may  be  respectively). 
All   t  ngs  commenced,  prosecuted,  or  fil<" A  otherwise 

are  to  be  mill  and  void  to  ail  intents  and  purposes,  (a) 
None  of  the  preceding  enactments  apply  to  Ireland. (b) 
As  to  the  enforcement  by  bill  in  equity  of  the  discovery 
of  the   proprietors,  printers,  or  publishers  of  newspapers, 
•net.   19  of  u  &   7  Will.  4,  c.   76>(e)   enacts  that,  "if  any 
person  shall   file  any  bill  m  any  Oport  for  the  discovery  m 
the  name  of  any  person  concerned  as  printer,  publisher,  or 
-  in  or  of  any  newspaper,  or  of  any  matters  relative  to 
the  printing  or  publishing  of  any  newspaper,  in  order  the 
pore  effectually  to  bring  Of   QaftJ  Ml  MMf  Nttfl  • 'ruction  for 
damages  alleged  to  have  been  sustained  by  reason  of  any 
slandrn.ijs  or  tibeUou  r  contained  in  mlj  such  newa- 

papn  ling  such  person,  it  shall  not  be  lawful  fur  the 

dofeudunt  to  plead  or  demur  to  such  bill,  but  such  defendant 
"jail  be  compellable  to  make  the  discovery  required/' 

A  p  is  added  "thai    Kibh  discovery  shall   nut  bo 

made  use  of  as  evidence  or  otherwise  in  any  proceeding 
agaii  defendant,    save  only  in    that   proceeding   for 

fa  the  discovery  is  made." 
Tli  lent  applies  t«>  Ireland. 

bo  the  passing  of  the  Act  16  &  17  Vict,  c.  68, 
a  duty  wis  payable  on  all  advertisements  contained  in  or 
published  along  with  newspapers,  or  periodical  or 
literary  works.  Sect.  5  of  that  Act  repealed  the  duty  on 
advertisements  in  all  such  oases.  And  down  to  the  passing 
of  the  Act  18  Vict.  e.  27,  it  was  not  allowable  to  pr 
publish  newspapers  except  on  stamped  paper.  That  Act 
abolished  the    m  r  the 

purpose  of  free  '  by  post.     The  Customs  and 

Inland  Revenue    Act  of  last  year  (d)  does   away   with  all 
stamp  duties  on  newspapers  for  the  future,  (c) 

wapapera  at  the  Poet  Office, 
the  Post  OffiV  £  last  year,(/)  after  describing  what  is 

a  newspaper  within  its  meaning,  provides  (sect.  7)  that  the 

.ay  newspaper,  and  the  prop; 
or  printer  of  any  publ  which,  regard  being  had  I 

prop  is  not 

r     nl.  bo!  which  was  stamped  aa 

tper  befo  nasing  of  the  Act  18  &  19  Vi<t. 

at  the  General  P  st  Office  in  London 


i  year  and  in  auch  form  and  with  such 
r -General    fmiu    tin. 


at  iu 

(m\th  >ifceS2*  *4,§dwd.t,    | 
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Paw  ll      .directs,  paying  on  each  registration  such  fee  not  exceeding 
—         five  shillings  as  the  Postmaster- General,  with  the  approval 
of  the  Treasury,  from  time  to  time  directs. 

The  Postmaster-General  may  from  time  to  time  revise  the 
register  and  remove  therefrom  any  publication  not  being  a 
newspaper,  (a) 

The  decision  of  the  Postmaster-General  on  the  admission 
to  or  removal  from  the  register,  of  a  publication  is  final,  save 
that  the  Treasury  may,  if  they  think  fit,  on  the  application 
of  any  person  interested,  reverse  or  modify  the  decision,  and 
order  accordingly.  (6) 

Any  publication  for  the  time  being  on  the  register  is  for 
the  purposes  of  this  Act  to  be  deemed  a  registered  news- 
paper.^) 
Pottage.  Registered  newspapers,  book  packets,  pattern  or  sample 

packets,   and   post   cards   may  be   sent   by  post  between 
places  in  the  United  Kingdom,  at  the  following   rates   of 
postage : — 

On  a  registered  newspaper,  with  or  with- 
out a  supplement  or  supplements        . . .  One  halfpenny. 
On  each  registered  newspaper  in  a  packet 
of  two  or  more,  with  or  without  a  sup- 
plement or  supplements  ...         ...  One  halfpenny. 

On  a  book  packet  or  pattern  or  sample 
packet : — 

If  not  exceeding  two  ounces  in  weight  One  halfpenny. 
If  exceeding  two  ounces  in  weight,  for 
the   first  two  ounces  and  for  every 
additional  two   ounces  or  fractional 
part  of  two  ounces    ...         ...         ...  One  halfpenny. 

On  a  post  card      ...  ...  ...  ...  One  halfpenny. 

But  a  packet  of  two  or  more  registered  newspapers  with 
or  without  a  supplement  or  supplements  is  not  to  be  liable 
under  this  section  to  a  higher  rate  of  postage  than  the  rate 
chargeable  on  a  book  packet  of  the  same  weight,  (d) 

The  Postmaster-General  may  from  time  to  time,  with  the 
approval  of  the  Treasury,  make,  in  relation  respectively  to 
registered  newspapers,  book  packets,  pattern  or  sample 
packets,  and  post  cards,  sent  by  post,  such  regulations  as  he 
thinks  fit,  for  all  or  any  of  the  following  purposes  : — 

For  prescribing  and  regulating  the  times  and  modes  of 
posting  and  delivery : 

(a)  33  &  34  Vict.  c.  79,  s.  7.  (6)  lb.  (c)  lb. 

(d)  Sect  8.  The  enactments  as  to  the  postage  of  newspapers,  con- 
tained in  sects.  42  &  44  of  3  &  4  Vict.  c.  96,  are  repealed  by  this  Act: 
(Sect.  4,  sched.  1). 
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For  prescribing   prepayment   and  regulating  the  mode 
tlureof : 

r  regulating  the  affixing  of  postage  stamps  : 
r  prescribing  and  regulating  the  payment   again  of 
postage  in  case  of  redirection  : 
For  regulating    dimensions    and   maximum    weight    of 

packets  : 
For  regulating  the  nature  and  form  of  covers : 

prohibiting  or  restricting  the  printing  or  writing  of 
marks  or  communications  or  words  : 
I     >•  prohibiting  incl 
and  such  other  regulations  as  from  time  to  time  seem  expe- 
dient for  the  better  execution  of  the  A 

Any  approval  of  thfl  Treasury    under  this   Act    fa    bo   be 
deemed  tui   order  within  the  Documentary  Evidt  •         \   ', 
m  A  32  Vict.  c.  37),  wh,  )  i  as  if 

the  1'  G       ml  were  mentioned  in  the  first  column, 

and  nny  secretary  or  assi  stunt  -secretary  of  the  Post  Office 
ntioned  in  the  second  OOhUBQ  of  the  schedule  to 
that  Act.(fc) 

If  any  hSBT  newspaper,  supplement,  pub- 

lication, book  packet,  pattern  or  aamph-  pookaA^  or  poet  card, 
is  Mil  vise  than  in  conformity  with  the  Act  or 

any  Treasury  warrant  or  Posl  Office  regulations,  it  shall  be 
r  returned  to  tl<  r   thereof  <*r  forwarded  I 

tier  cast  h  such  n  stage 

-ding  the  li  ii  any 

%   as    the     l  Qawralp   with   the 

>val  of  the  Treasury,  from  time  to  m 
been,  if  neceasarv.  1  and  opened  in  the  Peel  Offlc 

Postmu  |   time,   with 

Ike  ai  of  tho  Treasury,  tnukr  such  regulations  as  he 

-  tit  for  lending  i»y  post  of 

fedsoenl  or  obscene  prints,  patntingSj  photographsj  Htho- 

ts,  engravings,  l>  osrdsj  or  of  other  indeo 

ne   articles,   or  of  1* 

is,  packet-,  or  posl   oard  g  thereon,  n 

iereof|   any    \  f   an 

libellous,  or  grossly  offensive  charact*  • 
coming  'he  foil 


Pa«  li. 


W  .1  Mil  1 

fonnlty  with 
ACV 


fadimior 


m 


f«)  St*.  0. 

*  Sect*  16.     The  en* 
3  *   l 

r  *ufllcictitlr  itati 
sofast  1).  So  itlno  nrv  the  v 
Act  at  to  the  examination 
(<08e*t*> 


sect.  21, 

I  in  »ccu.  IS,    itf,  *\ 

ire  repealed  by  the  present  Act  (ted,  4, 
t.u  osstafasa  b  *-'ot.  i:>  of  tin-  hornet 
4aamL 
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the  purposes  of  this  Act,  to  be  deemed  a  newspaper — 
ablication  consisting  wholly  or  in  great  part  of  poli- 
Dr  other  news,  or  of  articles  relating  thereto,  or  to 
current  topics,  with  or  without  advertisements ;  sub- 

>  these  conditions — 

it  it  be  printed  and  published  in  the  United  Kingdom ; 

it    it  be    published    in  numbers   at  intervals  of  not 

lore  than  seven  days ; 

it  it  be  printed  on  a  sheet  or  sheets  unstitched ; 

it  it  have  the  full  title  and  date  of  publication  printed 

t  the  top  of  the  first  page,  and  the  whole  or  part  of 

be  title  and  the  date  of  publication  printed  at  the  top 

f  every  subsequent  page,  (a) 

>  definition  of  a  newspaper  contained  in  6  &  7  Will.  4, 
s.  4  (not  repealed  by  the  Act  of  last  year),  -viz.,  "any 
containing  public  news,  intelligence,  or  occurrences, 

d  in  any  part  of  the  United  Kingdom  to  be  dispersed 
lade  public  ;  also  any  paper  printed  in  any  part  of  the 
d  Kingdom  weekly  or  oftener,  or  at  intervals  not  exceed- 
venty-six  days,  containing  only,  or  principally  adver- 
3nt8 ;  and  also  any  paper  containing  any  public  news, 
gence,  or  occurrences,  or  any  remarks  or  observations 
)n,  printed  in  any  part  of  the  United  Kingdom  for  sale 
published  periodically,  or  in  parts,  or  numbers,  at 
als  not  exceeding  twenty-six  days  between  the  publi- 
l  of  any  two  such  parts,  papers  or  numbers,  where  any 
s  said  papers,  parts  or  numbers  respectively  shall  not 
d  two  sheets  of  the  dimensions"  (b)  specified  in  the 
&c,  is  not  to  be  deemed  to  contain  or  affect  the 
tion  of  a  newspaper  for  the  purposes  of  the  Act  of  last 
or  any  other  enactments  regulating  the  sending  of 
mpers  by  post.(c) 

d  the  following  is,  for  the  purposes  of  the  Act,  to  be 
ed  a  supplement  to  a  newspaper, — a  publication  con- 
g  wholly  or  in  great  part  of  matter  like  that  of  a  news- 
•,  or  of  advertisements,  printed  on  a  sheet  or  sheets  or 
;e  or  pieces  of  paper,  unstitched,  or  consisting  wholly 
part  of  engravings,  prints,  or  lithographs  illustrative 
icles  in  the  newspaper ;  such  publication  in  every  case 
f  published  with  the  newspaper,  and  having  the  title 
late  of  publication  of  the  newspaper  printed  at  the  top 
ary  page,  or  at  the  top  of  every  sheet  or  side  on  which 
uch  engraving,  print,  or  lithograph  appears,  {d) 

(a)  33  &  34  Vict  a  79,  8.  6. 

(6)  See  Attorney-General  v.  Bradbury  (7  Exch.  97). 

(c)  33  &  34  Vict.  c.  79,  s.  4.  (</)  Id.,  sect.  6. 
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If  a  question  arises  whether  any  publication,  not    being       1 
H  registered  newspaper,  is  a  newspaper  or  a  suppK f  : 
wlj'  y  packet  Is  0  book  p  sample 

packet,   within  the  Act  or  any  Tr  r   Post 

^illations,  the  decision  thereon  of  the  Postmaster- 
-I  is  by  the  Act,  made  final,  save  that   the  Treasury 
may,  if  they  think   tit,   on   the   application   of   any  pot 
interested,  reverse  or  modify  th«  rd- 

The     Treasury    may    fr  tu    time,    by    Treasury  Ooioalti  mA 

warrant,  allow  any  newspapei  _;n,  forol*n~" 

to  be  sent  b  between  the  United   B  I  places 

of  the   tinted   Kingdom,  or  Laoes  nut  ».»f  the 

United  Kiugdom,  whether  through  the  United  Kingdom  or 
.  -<t  inch  rates  of  postage,  n<*  &ma  threepence  lor 

each  u»  irrespectively  of  any  colonial  or  foreign  pj 

age  ii  eruditions,  as  they  think  fit,  and  according 

'  ffioe  regulations  to  be  from  time  to  time  made  in 
that  bchalf.(fc) 

Treasw  int  and  Poet  I  ME  >ns  mads 

in  that  behalf  b 

confirmed  l>v  it,  and  are  to  continue  in  feme  unless  and 
until  altered  by  Treasury  warrant  or  Post  Office  regulations 
(as  the  case  may  be 

A   registered   1,  is  to  be  deemed  a  newspaper 

poeiS  of  any  arrai 

\   any    colonial  <*u 

government  for  securing  advantages  for  newspapers  sent  by 

ign  postage  marked  Qp  auy  newspap 
or  printed  paper  brought  into  th  be 

received  in  all  courts  of  justice  and  oilier  places  as  cnnelu- 
■  of  the  amount  of  tage  payable  in 

respect  of  snob  Dawns 
postage;    a 

1  >m    and    II 
dominions  as  posta^ 

The  Commt  >f  Inlan 

cased  or  impreesr 

ttnder 

-  •-«    1 1.  »0v  la 

4,  scfattL  1 ) 

l.mvUiow  (in  this  imbject    contatasd    in    secto. 
■Mih  mclumivc)  of  3  &   i   Y.  uv  repealed   (sect.    4, 

scbod.iV 

&  4  Vict,  c  IMS,  a.  32. 
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ct,  or  any  Treasury  warrant  thereunder;  and  those 
are  to  be  deemed  stamp  duties,  and  to  be  undpr  the 
^ement  of  the  Commissioners  of  Inland  Revenue,  (a) 
much  of  the  Act,  3  &  4  Vict.  c.  96,  as  relates  to  stamp 
under  that  Act  is  to  apply  to  the  stamp  duties  under 
ct.(6) 

rspapers  liable  to  postage,  if  posted  in  any  town  or 
within  the  United  Kingdom,  and  inclosed  in  stamped 
i,  or  having  a  stamp  or  stamps  affixed  thereto  (the  stamp 
nps  being  in  every  case  affixed  or  appearing  on  the  out- 
)f  the  proper  value,  and  not  used  before),  are  to  pass 
;  post  free  of  postage;  and  the  amount  of  stamps 
ed  may  be  made  up  by  affixing  such  a  number  of 
ive  stamps  as,  alone  or  in  combination  with  the  stamp 
y  impressed,  may  be  required,  (r) 

s  a  felony  to  forge  or  counterfeit,  or  cause  to  be  forged 
mterfeited,  the  dies,  plates,  or  other  instruments  used 
amping,  or  to  forge,  counterfeit,  or  imitate,  or  cause 
ocure  to  be  forged,  counterfeited,  or  imitated,  the 
,  mark,  or  impression  of  any  such  die,  &c,  or  to  have 
fa  possession  knowingly  and  without  lawful  excuse  (the 
whereof  lies  on  the  person  accused)  any  false,  forged, 
mterfeited  die,  &c,  or  any  part  of  one,  or  any  instru- 
resembling  or  intended  to  resemble  it,  wholly  or  in 
or  to  stamp  or  mark,  or  cause  or  procure  to  be  stamped 
rked  any  paper,  or  other  substance  or  material  what- 
r,  with  any  such  false,  forged,  or  counterfeited  die,  &c. ; 
use,  utter,  sell  or  expose  to  sale,  or  cause  to  be  used, 
d,  or  exposed  to  sale,  or  knowingly  and  without  law- 
cuse  (the  proof  whereof  lies  on  the  person  accused)  to 
in  one's  possession  any  paper,  or  other  substance  or 
■ial,  having  thereon  the  impression  or  any  part  of  the 
ission  of  any  such  false,  forged,  or  counterfeit  die, 
or  having  thereon  any  false,  forged,  or  counterfeit 
)  or  impression,  resembling  or  representing,  either 
y  or  in  part,  or  intended  or  liable  to  pass  or  be 
ken  for  the  stamp,  mark,  or  impression  of  any  such 
5C,  which  has  been  or  shall  be,  or  may  be  so  provided, 
or  used  as  aforesaid,  knowing  such  false,  forged,  or 

33  &  34  Vict,  o.  79,  s.  18. 

Ih.  The  enactments  contained  in  Beets.  3  and  4  of  16  &  1 7  Vict. 
as  to  stamp  duties  on  newspapers  and  supplements,  and  as  to  the 
ling  and  allowing  for  newspaper  stamps  on  hand,  are  repealed  by 
■esent  Act:  (sect.  4,  sched.  1).  So  is  the  whole  of  the  Act  of 
9  Vict.  c.  27,  passed  to  amend  the  laws  relating  to  the  stamp 
on  newspapers,  and  to  provide  for  the  transmission  by  post  of 
1  periodical  publications :  (/ft.)  (r)  3  &  4  Vict,  c  96,  a.  12. 
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.mterfeit  stamp!  mark,  or  impression  tQ  be  false,  forged,  or 
counterfeit ;  or  with  intent  to  defraud  Her  Majesty,  her 
heirs,  or  successors,  privately  or  fraudulently  to  use,  or  cause 
or  procure  to  he  privately  or  fraudulently  used,  any  die,  &c.t 
so  provided,  made  or  used,  or  hereafter  to  be  provided, 
made,  or  used  as  aforesaid,  or,  with  such  intent,  privately  to 
stamp  or  mark,  or  cause  or  procure  to  be  stamped  or  marked, 
any  paper,  substance,  or  material  whatsoever  with  any  sueh 
fco.j  as  last  mentioned  ;  or  knowingly  and  without  law- 
ful excuse  (the  proof  whereof  lies  on  the  person  accused) 
to  have  in  oih-'s  p  n  any  paper,  or  other  sub 

material,  so  privately  OV  fraudulently  stamped,  or  mark* 
I ,  (a) 

Fraudulently  to  rem  l»e  removed  G 

^C1'  -tamp  or  imprr^ii.u  of  any  such  d 

as  mentionM  in  the  last  paragraphj  with  intent  to  use  it  on 
another;  or  fraudulently  to   p  nip  or  impression  so 

removed  ;  or  fraudulently  to  erase,  cut,  «c.,  or  fl  -be 

erased,  e i  from  any  cover  or  paper,  any  na 

iter    or     thing    tin  r  ,    printed,    or 

Hsed,  with    intent   to   use  any   stamp    or    mark  ihen 

impn  - -«•!  or  being  U1  I   Aftl    ft    may  be  used  for  the 

purpose     of    defrauding     Her     Majesty  \     OT     tO     do     Off     tM 

OOBCcrned  in  any  Othl  t 

'ver,  wn  defraud  Her  f  any 

Of  tha  rates  or  duties   provided  by  the  Act,    i 
po&Uhabk  bj  a  f  ,  to  be  recovered  with  full 

h) 
\i  is  unlawi  son  to  affix  to  a  newspaper,  su  [ 

muni  ,  parkit  or  card  sent  by  pi 

my),  by  way  of  prep:  i  postage 

thereon,  an  embossed  or  impressed  Btamp  cut  our  or  u 
I  from  the  O  other  paper,  card,  or  I 

on  wl  h  stamp  was  ambosss 

such  stamp  has  not  been  before  sent  by  i  »(*) 

If  any  uewapap<  is  sent  by 

with  a  stamp  afil  ST  thereof,  (if 

,   that   ha*  hetm  so  cut  out  or  s*  ^tage 

IS  far  as  it  purpoi  *tatnp,  is 

Th.  7  Will,  t,  c,  7«i,  allowing 

A«li*t  in  Ireia: 

<«)  :i  *  \  v, 

>;t     «  f  i  :  ;  \  .n  \ 

ft.  19.  (4)  lb. 

\  7  WtlL  4,  a  76,  •,  *. 
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3  relating  to  the  cancelling  of  stamps  rendered  useless 
lat  Act; (a)  and  those  providing  that  a  separate  stamp  or 
hould  be  used  for  each  newspaper,  and  that  every  news- 
r  should  be  printed  on  paper  stamped  with  such  appro- 
e  die  ;(&)  as  well  as  the  section  relating  to  the  construc- 
of  the  terms  used  in  that  Act,(c)  are  repealed  by  the 
ent  Act.(<i)- 

>r  the  purposes  of  the  Post-Office  Act,  1 870,  the  Channel 
ids  and  the  Isle  of  Man  are  to  be  deemed  parts  of  the 
ed  Kingdom  ;{e)  and  the  Act  of  11  &  12  Vict.  c.  117, 
ing  to  the  postage  of  newspapers  published  in  the 
mel  Islands  and  the  Isle  of  Man  is  repealed.  {/) 
ay  person  who  prints  any  copy  of  any  proclamation, 
p,  or  regulation  which  falsely  purports  to  have  been 
bed  by  the  Government  printer,  or  to  be  printed  under 
authority  of  the  Legislature  of  any  British  colony  or 
ession.  or  tenders  in  evidence  any  copy  of  any  such  pro- 
ation,  order,  or  regulation,  which  falsely  purports  to 

been  printed  as  aforesaid,  knowing  that  the  same  was 
jo  printed,  is  guilty  of  forgery,  and  on  conviction  is  liable 
e  sentenced  to  penal  servitude  for  such  term  as  is  pre- 
>ed  by  the  Penal  Servitude  Act,  1864,  as  the  least  to 
h  an  offender  can  be  sentenced  to  penal  servitude,  or  to 
uprisoned  for  any  term  not  exceeding  two  years,  with  or 
out  hard  labour,  (g) 

>r  the  purposes  of  this  enactment  the  expression 
itish  colony  and  possession"  includes  the  Channel 
ids,  tho  Isle  of  Man,  and  such  territories  as  may,  for  the 

being,  be  vested  in  Her  Majesty  by  virtue  of  any  Act 
arliament  for  the  Government  of  India,  and  all  other 

Majesty's  dominions ;  "  Legislature "  signifies  any 
ority,  other  than  tho  Imperial  Parliament  or  Her 
«ty  in  Council,  competent  to  make  laws  for  any  colony 
Dssession  ;  and  "  Government  printer "  is  to  mean  and 
Lde  the  printer  to  Her  Majesty,  and  any  printer  pur- 
ng  to  be  the  printer  authorised  to  print  the  statutes, 
lances,  Acts  of  State,  or  other  public  Acts  of  the  Legis- 
e  of  any  British  colony  or  possession,  or  otherwise  to  be 
Sovernment  printer  of  such  colony  or  possession.  (A) 
ivertisements  of  rewards  for  the  return  of  stolen  goods 
)rohibited  under  a  penalty. 
>ct.  102  of  24  &  25  Vict.  e.  96,  provides  that  whosoever 

Sect.  34.  (fc)  Sect.  8.  (v)  Sect.  35. 

83  &  34  Vict  c.  79,  s.  4,  sched.  1.  (e)  Sect.  3. 

/)  Sect.  4  and  sched.  1.  (g)  81  &  32  Vict  c  37,  8.  4. 

h)  lb.,  sect.  5. 
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II  publicly  advertise  a  reward  for  the  return  of  any  pro- 
per oever,  which  shall  have  been  stolen  or  lost,  and 
shall  in  such  advertisement  use  any  words  purporting  that 
no  (|oe6tkmfl  will  be  aakedj  or  shall  make  use  of  any  words 
m  arty  [niMir  ad\a -rt  in 'tn>  ni  purporting  that  a  reward  will  he 

givcu  or  paid  for  any  property  which  duJ]  bare  been  stolen  or 

.  without  seizing  or  making  any  inquiry  after  tin-  person 

ueh  properly j  or  shall  promise  or  offer  in  any  such 

public  EE6&1   to  ntiirri  to  any  pawnbroker  or  other 

who  may  have   bought  or  advanced  limuey  by  way 

loan    upon    any   property  stolen    or   lost,  the  money  so 

paid  or  advanced,  or  any  other  sum  of  m 

urn   of  such   property,  or  shall  print  or  publish 
h  advertisement,  shall  forfeit  the  sum  of  fifty  | 
ry  such  vvill  sue  for  tho 

aame  by  action  r ,  to  be  recovered  with  fall  exists  of 

This  provision  having  given  occasion  to  many  vexatious 
proceedings  i  a  stance  of  common  informers  against 

ra  and  I  rs  of  newspapers,  the  Legislature  intcr- 

d  in  an  Act  of  last  year  abase. 

The  rides  that  no  atitioa  shall  be  brought  agu 

Ik  |  publisher  of  I  newspaper  to  recover  the  gro- 

under sect.  102  of  84  &  25  Vict.  c.  96,  unless  the  assent 

land, 
if  the  act i  mi  is   brought   in  England,  or  for  Ireland,  if  the 

ad,  has  been  first  obtained  to  the 

dao  limits  the  Hue  far  bringing  the  action  to  a  period 
i  months  afl  and  con- 

tains a  provision  for  staying  proceedings  in  actions  brought 
o  passing  of  the  Act 
The  tern  *  aeetpepei11  for  the  pm-pose  of  this  Act  h 
mean  a  newspaper  as  defined  for  the  purposes  of  the  Acts 
time  Ming  in  force  relating  to  the  carriage  of  nows- 
bjr  j»ost.(<!) 


l*4«l      11 


(a)  3S  *  iH  Vicu  a  65. 


fk)  Bui,  ft.  i  fb. 
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foundation  on  which  contracts  between  publishers, 
>rs,  and  others  rest,  is  the  same  as  that  which  forms 
asis  of  all  ordinary  contracts,  and  they  may  be  enforced 
p  by  action  on  the  special  contract,  or,  where  a  special 
act  does  not  exist,  by  the  usual  action  for  work  and 
r  done,  (a) 

the  agreement  is  one  "that  is  not  to  be  performed 
n  the  space  of  one  year  from  the  making  thereof"  no 
a  can  be  brought  upon  it,  "  unless  the  agreement  upon 
i  such  action  shall  be  brought  or  some  memorandum 
te  thereof  is  in  writing,  and  signed  by  the  party  to  be 
red  therewith," (&)  and  the  word  "  agreement "  includes 
vnsMerot iun  for  the  promise  as  well  as  the  promise 
.(c) 

e  following  memorandum  was  made  between  the 
tiff,  a  law  bookseller  and  publisher,  and  the  defendant, 
uthor  and  proprietor  of  the  copyright  in  a  dictionary 
e  practice  of  the  Courts  of  King's  Bench  and  Common 
i,  and  signed  with  their  respective  initials :  "  Diet,  of 
ice.  80/.  per  annum  for  five  years,  commencing  Mich. 
;  60/.  per  annum  for  the  remainder  of  Mr.  Lee's  life, 
survive  the  five  years  ;  payable  iu  either  case  quarterly ; 
rst  payment  Michaelmas  1828.  "  T.  L. 

"  S.  S. 
klr.  Lee  to  separate  the  practices  K.  B.  and  C.  P." 
rol  evidence  having  been  held  admissible  to  explain  the 
nent,  it  was  held  that  inasmuch  as  it  appeared  to  be  a 
>randum  of  a  contract  that  was  not  to  be  performed 

Phnrhl  v.  Colhurn  (8  Biiiff.  lti). 
Sect.  4  of  Statute  of  Frauds  (29  Car.  2,  e.  3). 
Wain  v.    Warlters  (5    East,  10),  Saiiwkn  v.  Waktjiihi  (4  B.  & 
95). 


nrauanm,  nmnmt,  etc 


MO 


within  a  year,  and  no  consideration  was  stated  on  the  fac£       totf  iil 
of  it,  it  was  not  capable  of  being  enforced  by 

ntract  which  doos  not  comply  with  the  requirements 
of  the  tth  BoetlOM  of  the  Statute  of  Frauds  is  not,  however, 
per  *e,  void,   though  no   actum   can   be  brought    upon  it. 
Therefore  it  was  held   that   the  plaintiff  in  the  case   last 
erred  to,  having  paid  the  annuity  for  several  years  under 
tlif  above  memorandum  of  agreement,  could  not  recov 
the  unniey  so   paid,  us   upun  a  failure  of  considera- 
.(4) 
It    is    not    necessary  thnt    a    eontraet,    required   by    the  Contract  m*y 


of  Frauds  to  be  in  writing,  should  be  ooatamed  in  from  & 
[t  may  be  collected  from  any  number  of- 
papers,(r)  provided  tiny  are,  upon   I  «>f  them,  autti- 

dtly  connected  in  i  prirfl  parol  evidence 

the  connection,  parol  evidence  being  inadm 
•ibl 

here  a  pablisl  A  bo  publish  by  sabeorip* 

feted    edition   01    Slial  ,   to  appear    in 

numbers,  at  the   pi  twee    guineas   a   number,  two 

guineas    to    be    paid     at     the    time    of    subscribing,   and 

remaining    guinea  on    the   delivery  of   each   suceessr, 
number;   tbe  PKMp  me  number*  at  leant, 

should    be  published   cuhmki  d  that   I  prietora 

re  confident    that    they   should   be  able  wt0   pTOdtlOe  tMQ 

\mbtn  within  '  *wery  year  r*1  and  tin  ut, 

bocotne  a  subscriber,  wrote  lux  name  m  a  book 

kept     lot    the    porpOie     in    the    plaintiff's    shop,    entitled, 

p*are  8ub*criber*}  th«ir  Signature* ;  H  printed  OOpi 

I  he  prospectus  lying  at  the  same  time  in  the  plaintiff*s 

n,  but  neiili  r  book  «>f  subscribers  con- 

tae  -tlier,  it  was  held    l! 

of  tbe  defendant  was  m  •  be  performed 

within  the  space  of  a  year  from  the  making  thereof,  m 

tn  order  I 
n  writing 

bndaal   having  refused  to  contim 
numbers  of  fit  Against  him 

laher;   but  it  wafe  held  that  the  acti»»n  OOttU   I 
D  agreement 
ran  -.r^ed    therewith,  as 

required  by  the  4th  section  of  the  Statute  of  Frauds, 


(«)   Suettr  .Ut  (4  Scot:  453). 


191    &WVKX   T.    UCW  \%    29CUILH  I      Cfc   Utr.   "%**£  ) . 

mn  v.  /,<*re  (1  Btiuc.  9);  i**Mn«>r*  r.  liany  (1  Cmmn 

/■*.«  ?,  /**»»  (i  a  a  p.  son) ;  jaiMtm  ▼.  fkJt/*m  <*  m  a  w. 

069)  ;  *e.  (,/)  Buydillv.  Ihumuomt  (H  Eimt.  1 1 


■■.«•*.  ■  v   v  ■  *     *"  «*!/.*- rrr.v-rr*  ^.  wiich 

-    •    .*.  /*'■'-.    -.  ■■   -jf . --     •  *»  .i-.:    v*-  %  «S»."Wlt 

'  .     .  -   <j — •f^r^-rj   v   "s%:  -:"■*  %irr  *£asn>?:  bos 

-^    ■       •   .-.  ■  --*■  — ■•  >  v.  v.-  v.*  *.  1-  r  m-  "w.k  Vi  it, 

■   -       v...  -«-     -.     r.    -*<j-*:    ->-*-▼-«-!    -Jiem  which 

*    .   .  ..>      -.-    ..   v*;-:  -  -r^*r.   v-ya^^r.  aatfi  rr^ai 

.         -.  .•..-.         *.rj;    -.si.-.     -— v-T^:*r   -.    ~3Rahli3h 

'■.'  -.1       .     .ftf*    .-      *-<^      v*^.r*  *-«.-.->r    *         *  If."    nid    Li* 

'.'..-.        *'       '•.-■■    .;*.;  -.<*--.  %  v-i.-./   -  ".-  =  w.c  wiarh  bad 

-•-*'  —  -:        "««  v-:**     ..>«-'  *,* ■.* •>-*.-.■■-•.  '.lar  w-.r;_,i  ^Tr  been 

* .  f.'  *'■?..■*:  ■/.   — ->  -.*.■.<   -.a.:   ->-*?:  -i*  *ane  with 

•■  w   -.'  -.— .   v"  .'     "    :r.  /-.*  ">-r-*r^.  Hat-  i'.TLr: :   hut.  a.-* 

/•  *    .  —    -.-.-jf   '■*:.:*    w  ■.-.■.-•  rf*f-r'-!i>":*-   .f  v^t  *ort  to 

■r   ■  .-■     ,  .  ■        ■*..■»•-    r^   r.-.rr.  r.ar  *>-   r^rf-T-r.:.   -h*r  plaintiff 

?-  •■.  ■/>..-./   vvv:*  .*.  h.v:   -a;-  -^  "c*z  it  was 

1        ■         .■  *  *  .  .  '.'-'-    ..*.  :..<•  •  :.  .*.*  v.   •£-  z  TZrz.  v.  which 

/■  . ■  .-■     -..«•'":       •*.'■■    'a.-*t    T.-r=-*  •*■    uIL*    'iir^f.-rly 

■*/  ■ '.  •.  ■'.      .--.'.'■  ■/  •'.*-  -•-•.?.•.•    .f  P. -«■.■:-. ::  '• 

.'■.    :"''..*■  .      :.**  —.-:■•  *f   .*.  .f  ht.  4jt«-*-".*-*-i.t  between 

*•.::.'..■>.        .:.....     Z.'T    ''    -    *  f.  ■■    JV.Oi.-SiJi-    *i   ■,?"   th*?   MJthor'fl 

rx.o*,  ##.■  •    .".--.  ■*  *'-'  rr.  rr..-   r.^i.-'t  t/    -rate  di-tinctly 

If,    *'t.t:    ::./P' «  -  ./  ■.*      » ■.'  ■!  r.'  ■*     .».     i-       r.Vr.  ■]*-*}     1,7   thf'    partlf*  to 

'»vt*i/  n."  ^.r.  :.■•■»./■..'.'..■ -r.1  '#!"  *ri':  '7*r.vrisrr.r..  or  rn-r^lv  as  a 
],<.#  •,'.#:   *.*,    \t'.'...  :.       Th--.   r^-*->    '.f    *'wi  '.-#  v.  I U-r,.h '» fi.»j  ana 

»:/f  rr.f,.   '  ,    *:.<-    'J  *!>:-ji*v:      ..';     -K'-     iATr>rr   of    wh:r:h    1*a.*rr*    thu 

V,"  1  .\. ;::."  ..'.r  'M>*.*\  T*-.{**<i  **>  %How  fro-t^  to  either 
psir«,(  ",r,  -i'l-  r  r.^r  t-i%/.\i  *S  •i.'-rfj   ?o  blame  for  the  d^ffictive 

r.*:«.r:.'-^  V/h«  »'    »h«-  :s/ri-«  rr.'-r.f.   i-  t K;»r.  t.h"  publi-h'T  -L'tll  take  the 

'  it-   wh'#l»:  'i.»r/':  ;l;.'J    r»  ic,  ;»ri']  th*:  whok*  duty  of  brinjfing  out 

t.hi-  y/',rk  :l-  Ii«-  Mji:ik*.  K'-^f.  for  t.h»-  intirrent  of  Ixjth  parties, 
it.  .-./••■m  .,  ;t'"*f\iiiir  to  Lord  Marh'-rS'-y,  to  V>e  necessarily 
irj';j'l'  iit  to  tlii;  'ltity  whi':h  th'f  publi.-h'-r  ban  to  perform, 
l.li:ii  lif  -l...!!^',  n!-.'»  h;ive  t li"  rij/fif.  of  fixing  the  price  at 
win*  h  t|i»-  work   j*  t.o  \ff  l#r'.ij;dit  out. 

Ih'  liorrj'liip  ':on  i'1'T'.fl  th;it  it  wu-  further  irnplii'd  in 
tli«  ;i/rr  i-rijf-nt  :n  lli»-  r:i\f  li#:for»:  liirri  ' ri»l*-  </#i/#:f  p.  I'll), 
tliiit.  !}»■■  pnl#li  ln-r  -.v;i  ■  to  rhoow  tin-  frrihelli^hrnentii  and 
t.'/i  i ;  tin ii/  t\  '  '  '»nii'  i  hd  -.villi  thi;  puljlic'iti^n,  and  that 
In-  -A.i-  !•»  do  tli,.  for  .-ill  rditiom  which  Mhonhl  be 
Im»hi;/|i|  out  during  lli«-  ■■  nli-.i- ti-ni-fi  of  tljir  ;ijrr*-eiueut..»^! 
"  Srvnil    flifff  if-u  If  !■--.,**    -Jiid    hi-1    lionlship,  "arising    upon 

(»/)    Hn,,,hllv.   h,,innn<,t„l  (\\   Kaxt.   112).  (/^)   76. 

«/■)   /fr«,//  v.  /if-u//rav  (:j  K.  h  A.  27«).  (J)  /fc. 


■«.•!  •  ti'^^'-l 
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i  BUgVCMffed.  It  was  argued, 
3aJi  it  be  rappoatd  that  the  plaintiff  intended  to  give 
;o  the  publisher  the  dower,  if  he  chooses,  of  bringing 
lie  work  with  absurd  embellishment-  l>« 'ileal h  its 
character  and  injurious  to  the  reputation  of  the  author? 
The  simple  answer  to  that  is,  the  author  will  take  cm 
himself  in  that  peeped  by  going  to  a  i  Me  pubb- 

who  would  not  coram  it  lity.      If  he  ample 

%   publisher   who    was    in    the   habit  of  adding   ridiculous 
us  to  his  work-,  he  would  imt  have  reason  to  OOflfc* 
plain  if  tho   work  lo   published.     The  author  m 

leteot  a  publisher  who,  bfl  would  presume,  would  bring  out 
the  work   in   a  manner  creditable  and  desirabl* 
with  regard  to  the  pr  ted  that  the  publisher 

might  o  arrange  the  balam t  prioei  m  I 

airosolf,  by  an  be  oatonlafciPQj  u>  gel  his  Id/,  per  i 

Donnrission,  and   leave   nothing  to  pay  the  author.      The 

KWei  '     tO    be    supposed   I  hut    tie 

ild  h  raj  pnblUher  who  w;ih  fa  tie  habit  of  so 

treating  authors.      If  a   publisher  were  I 
bum  iter,  although  perhapf  oodod  could  not  strictly 

be  called  a  feeaa,  it  mie-lii  ao4  I"    a  violation  of  the 

the  no-reem.  nt,  the   result  w  f 1 1 ; 1 1 

lie  author  whom   be   ^>    treated   would  never   contract  with 
again/1 
an  agreement  like  h  og,  win  ■  >rk  was 

to  be  bn  publisher's  expense  and  ihe  profits 

to  be  divided,  the  addition   of  a  clan  ling  that  the 

book  oold  be  "  aeeouTii  |  the  trade  m 

nty  five   eopiea  as  twenty-four,  unless    r 
thought    advisable    to   dispose   of    any  copies,   or      t     tin 

left  to  the  1 1 
.  "  of  the  publisher  doei  ufer- 

enoe  that 

uoned.     Theme.* 
rd  Rather  ley,  |  «  I 
Chancellor)  in  Read*  v.  Beuth  m  ( <* )    n  h  m  qraaiti 

laoso  wit  looed  wi  .  but  because 

Mr.  1  tent  ley  ta  to  bring  i 

sons  wh  irehasing 

all   theae  d  iptunti 

lie  trade,  as  it  is  called,  who 
rtam  quantity  of 
,  and  it  ia  br  trade  a: 

<«)  3K.&J.  277* 


Fa*t  111. 
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PastITL  is  fixed  upon  each  edition.  Then  it  might  happen  that  some 
copies  would  remain  unsold.  Mr.  Bentley  first  agrees  to 
accouut  with  the  author  for  all  copies  at  the  trade  price ; 
but  then,  as  that  might  be  too  hard  upon  the  publisher,  who 
has  had  all  the  expense  of  bringing  out  the  work,  it  is 
agreed  that,  if  any  copies  remain  unsold,  he  is  to  have 
liberty,  as  regards  that  edition,  to  dispose  of  the  unsold 
copies  at  a  lower  price.  That  is  the  obvious  meaning  of 
this  clause,  and  it  has  no  reference  to  the  general  question 
of  fixing  or  not  fixing  the  price." 
Time  and  mode  On  the  same  principle,  the  publisher  is,  in  snch  a  case, 
of  publication.  ^Q  ppQpgj.  person  to  fix  the  time  and  mode  of  publica- 
tion, (a) 
Agreement  for  An  agreement  between  an  author  and  a  publisher  that 
profit? after  the  latter  should  publish,  at  his  own  risk  and  expense,  a 
JJJJJJJJ^0'  work  belonging  to  the  former,  on  the  terms  of  an  equal 
division  of  the  profits  after  all  expenses  had  been  paid,  may 
be  regarded  in  the  double  light  of  a  licence  and  a  partner- 
ship^— a  licence  for  the  publication  of  the  work,  and  then  a 
joint  adventure  between  the  author  and  publisher  in  the 
copies  so  to  be  published,  (b)  The  publisher  cannot  be 
considered  in  such  a  case  as  merely  the  agent  of  the  author, 
as  a  mere  agent  never  embarks  in  the  risk  of  the  under- 
taking.^) 
Power  to  deter-  When  it  is  sought  to  put  an  end  to  such  a  joint  adven- 
-i-3  agreement  fjupe^  a  difficulty  may  sometimes  arise  in  the  choice  of  the 
time  for  making  the  requisite  application.  If  the  author 
seeks  to  determine  the  contract,  and  to  prevent  the  publica- 
tion of  any  subsequent  edition  by  the  publisher,  he  must 
take  steps  for  the  purpose  before  any  expense  is  incurred 
by  the  publisher  in  respect  to  such  subsequent  edition.  If 
the  publisher  has  incurred  expense  of  this  nature,  he  has  a 
right  to  be  recouped  it,  and  to  have  the  benefit  of  all  the 
profit,  the  hope  of  obtaining  which  induced  him  to  incur 
such  expenditure,  (d)  But  where  expense  has  not  been 
incurred  by  the  publisher  in  respect  to  a  subsequent 
edition,  the  author  has  a  right  to  determine  the  joint 
undertaking,  and  to  prevent  the  further  publication  of  his 
work  by  the  publisher,  even  though  the  publisher  has  stereo- 
typed the  work  previously  to  the  publication  of  the  last 
published  edition. (e) 

In  determining  the  point  last  referred  to,  Lord  Hatherley 

(a)  Reade  v.  Bentley  (4  K.  &  J.  665). 

(b)  Stevens  v.  Binning   (6   D.    M.    &   G.   231) ;    Reade  v.    Bentley 
(4K.  &J.  663). 

(c)  4  K.  &  J.  662.  00  3  K.  &  J.  279.  («)  4  K.  &  J.  666. 


uuunSj  printers,  m 

stated    the    difficulties    that   beset   the   question,    and    the 

inch  <>n  which  hi**  decision  rested.      On  the  one  band 

it    aright  be  said  on  behalf  of  the  publisher  thai  he  had 

i  to  the  undertaking  the   benefit  of  his   talents   and 

ton   as   a   publisher,    and   had    h 

_nng  out  tin  lition,   in  ttn  htion  of  being 

recouped  the  cost  of  the  first  by  the  sale  of  the  second  and 
subsequent  editions;  and  that  to  h^ld  the  author  entitled,  si 
his  own  instance,  to  determine  the  agreement  when  the 
had  been  published,  would  be  to  enable  luui  by 
: * ii  arbitrary  and  unreasonable  exercise  of  that  power  to 
deprive  the  publisher  of  all  his  profits.  I  hi  the  other  hand, 
iv  be  urged  on  the  part  of  the  author  that,  unless  he 
has  the  power  of  determining  the  agreement,  the  0 

vuuld  be  that  he  may  be  under  an  obligation  to  the 

publisher  during  the  whole  of  the  publisher's  life,  while  the 

sher  will  be  under  no  reciprocal  obligation  to  him.     The 

publisher  could  compel  the  author  to  abstain  from  publish* 

ing  a  single  copy  of  the  work  so  long  as  he  expressed  his 

readiness  to  continue  publishing,  while  the  author  has  no 

irOOal   power:    he  could  never  compel  the  publisher  to 

than  a  single  edition  of  the  work.     Further, 

the  publisher,  m  tin 

e   fitting  thns  ;m<l  mode  of  publication,  might  d 
nitelv  to  publish,  but  without  resigning  his  contract; 
while  the  author  might,  at   the  same  time,  be  of  a  contrary 
opinion,  and  yet  for  months  or  even  years  might  be  ke] 
suspense  and  prevented  from  publishing  on  his  own  ace 
until  his   publisher  should   be  of  opinion  that  the  time  had 
come  of  tin-   public   interest  in  the  work, 

[ship  considered  Hie  position  of  I 

<s,   to   I-  i    great  hardship  and 

irly  shown  to  have  been 

inflated  by  both  parties  to  the  agreement,  it  should 

Wl  !•• -tween    author  and    publisher 

s  expenses  of  pui 
Jte.,  "the  pi  ig  of  every  * 

f  the  work  are  to  be  diw  il  parts," 

pub- 
is points  out  certain 

•   which  the    author  becomes 
Mite  his  agreement  with  the  publisher.^) 
4erootypinvf  th  does  not  deprive 

right     It  w  Dentley, 

t  K.  frj<  <.nl-6SS.  (6) 


pa*t  at 
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Past  in.  that  when  a  work  has  once  been  stereotyped  the  term 
€€ edition M  is  no  longer  applicable;  that  when  a  work  is 
published  in  what  is  called  "  thousands/'  twenty  thousand 
or  thirty  thousand  being  circulated,  each  thousand  could 
not  properly  be  called  an  edition.  To  this  Lord  Hatherley 
replied:  "1  apprehend  that  not  merely  in  point  of  ety- 
mology,  but  having  regard  to  what  actually  takes  place  in 
the  publication  of  any  work,  an  c  edition  *  of  a  work  is  the 
putting  of  it  forth  before  the  public,  and  if  this  be  done  in 
batches  at  successive  periods,  each  successive  batch  is  a 
new  edition ;  and  the  question  whether  the  individual  copies 
have  been  printed  by  means  of  movable  type  or  by  stereo- 
type does  not  seem  to  me  to  be  material.  If  movable 
type  is  used,  the  type  having  been  broken  up,  the  new 
edition  is  prepared  by  setting  up  the  type  afresh,  printing 
afresh,  and  repeating  all  the  other  uecessary  steps  to  obtain 
a  new  circulation  of  the  work.  In  that  case  the  contem- 
plated break  between  the  two  editions  is  more  complete, 
because,  until  the  type  is  again  set  up,  nothing  further  can 
be  done.  But  I  apprehend  it  makes  no  substantial  differ- 
ence, as  regards  the  meaning  of  the  term  '  edition/  whether 
the  new  'thousand'  have  been  printed  by  a  re-setting  of 
movable  type,  or  by  stereotype,  or  whether  they  have  been 
printed  at  the  same  time  with  the  former  thousand  or 
subsequently.  A  new  €  edition '  is  published  whenever, 
having  in  his  storehouse  a  certain  number  of  copies,  the 
publisher  issues  a  fresh  batch  of  them  to  the  public.  This, 
according  to  the  practice  of  the  trade  is  done,  as  is  well 
known,  periodically,  and  if,  after  printing  20,000  copies, 
a  publisher  should  think  it  expedient  for  the  purpose  of 
keeping  up  the  price  of  the  work,  to  issue  them  in  batches 
of  a  thousand  at  a  time,  keeping  the  rest  under  lock  and 
key,  each  successive  issue  would  be  a  new  edition  in  every 
sense  of  the  word." (a) 

It  was  held  by  the  Scotch  Court  of  Session  that  a  reprint 
of  part  of  a  book,  to  replace  copies  destroyed  by  an  acci- 
dental fire,  in  the  hands  of  the  publisher,  was  not  an  edition 
entitling  the  editor  of  the  work  to  insist  on  superintending 
the  issue  and  receiving  remuneration  in  pursuance  of  a 
contract  by  which  ho  was  to  "  superintend  any  other 
edition  or  editions  of  the  work  which  should  be  thereafter 
published,  for  doing  which  he  should  receive "  a  certain 
remuneration,  (b) 

(a)  4  K.  &  J.  667. 

(b)  Blackwood  v.  Brewster  (23  Scotch  Sees.  Cas.  2nd  ser.  142, 
December  7  th,  1860). 
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I  a  work  for  a  limited  period  is      Pa»  iil 
sold,  the  pmvli  ;■  the  expiration  s*»iun^T 

of  that  period  copies  printed  before  it*  expiration,  unless  Jf^^S}" 
in  a  case  of  actual  fraud  ****¥ 

In  a  case  where  the  copyright   for  four  years  iu  a  book  oopyrig  k 
was  sold  to  I   publishing  firm,  a  motiuii  for  an  injunction  to 
rli.«  setting  of  c  «■  years  after  the  expiration 

of  the  term,  was  refused.     It  was  suggested  that  tin 
of  permitting  the  sale  might  be  to  destroy  alto#etto>  ihe 
author's  copyright,  as  the  purchaser  of  the  copyright  for  a 
period  might  during   that    period    prini 
ugh  to  last  for  nil  time.      To  this  Wood,  V.C.  replie 
11  A  nioc  question   might  arise  as  to  the  number  of  copies 
of  which  an  edition  might  consist ;  but  a  publisher  wan  D 
likely  to  incur  the  useless  expense  of  printing  oopiei  enough 
I   for  all  time,  and  have  them  lying 
tinon  hi  kbly*     Heeidea  tin  iffhiim 

of  a  sal-  are  miq"ht  operate  in  this  way  to  depn 

his  work,  the  answer  was, 
i  himself  against  such  a  c« 
lfn  raanifo  fraud  upon  the  etttilOf  wore  eetah 

the  court  would  know  how  to  deal  with  it;   but  nothing  of 

sort  was  shown.     The  defendants  had  acted  quit 
/is,  and  were  making  a  perfectly  legitimate  nee  of  their 
contract.  "(/>) 

Where  there  ia  a  mere  licence  to  publish,  and  not  an  Utmt 
aaaignment  of  the  copyright,  the  contract  is  of  a  personal 
nature  on  both  sides,  and  the  benefit  of  it  ia  not  aartignabl* 
by  either  party  with  ona&nt  of  the  other.  («) 

Where  a  contra  -  was  entered  into  between  an 

of  publishers,  whereby  the  former  agro**! 

to  give  unto  the  latter  "  the  exclusive  right  to  print  mad 

publish  an  edition  of  one  thousand  copies  of  a  work  to  bo 

by   the   author;    in   consideration    whmrmnt  the 

publishers  agreed  "to  print  and  publish  an  ndtti'm  n 

mentioned  *%nd  copirsj  at  their  own   ewrt   and 

and  pay  the  author  the  sum  of  fifteen  eenU  ***** 

|(  and  every  oopj  it  being  further  agreed  O. 

.<  fhr  Irt  ftf".  „ 
mm  tf«  h 
tr  own  rmt,  baring  the  eseleetve  *~ 

printing  mm  many  eupiae  aa  th*JT  ©e#i 


the  publishers 

a 
r 

g 


find  a  second  edition 
rise  and  oorreet  a  eop 
as,  which  the  amid  publishers 


// 
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Past  iii.  sell,  paying  to  the  said  author  the  sum  of  twenty  cents  for 
each  and  every  copy  sold ;  settlement  to  be  made  semi- 
annually from  the  day  of  publication,  on  their  note  at  fonr 
months  from  the  date  of  settlement ;"  and  the  publishers, 
with  the  author's  knowledge  and  acquiescence,  had  them- 
selves recorded  as  proprietors  of  the  copyright,  it  was  held, 
in  America,  that  they  had  the  legal  title  to  the  copyright  in 
them,,  but  only  for  the  purposes  of  the  contract.  "  The 
right,"  said  the  courts,  "  covers  their  interest,  and  protects 
it  so  long  as  they  shall  be  engaged  in  the  publication  and 
sale  of  the  work.  Beyond  this,  they  are  not  considered  as 
having  the  right.  They  cannot  transfer  it.  They  have  no 
power  to  assign  the  copyright,  nor  to  publish  the  work  except 
upon  the  terms  of  the  contract.  In  this  respect  the  parties 
are  bound  to  each  other,  and  the  contract,  it  is  considered, 
covers  the  entire  printing  and  publishing  of  the  work.""  (a) 

The  first  edition  of  the  work  in  this  case  having  been 
exhausted,  the  publishers  stereotyped  the  corrected  manu- 
script of  the  second  edition,  but  printed  only  1500  copies  of 
the  first  impression,  and  when  these  were  sold  2000  more 
copies  were  published,  being  called  in  the  title  page  the 
third  edition.  The  author  then  revised  a  third  edition, 
caused  it  to  be  stereotyped  and  printed,  and  took  out  a 
copyright  in  his  own  name,  and  filed  a  bill  for  an  injunction 
to  prevent  the  publishers  from  further  printing,  publishing, 
or  selling  their  third  edition,  as  contrary  to  his  wishes  and 
desires,  and  in  fraud  of  his  rights.  The  court  held  that  the 
publishers  were  not  limited  under  the  contract  to  the 
number  of  copies  which  they  might  strike  off  at  the  first 
impression  of  the  second  edition,  but  might  print  any 
number  they  could  sell,  as  they  should  be  wanted  during  the 
existence  of  the  copyright ;  and  that  the  author  had  no  right 
to  print  an  edition  for  himself  and  take  out  a  copyright,  so 
long  as  the  publishers  complied  with  the  contract. (b) 

The  court  also  held  that  though  the  publishers  could  not 
transfer  their  copyright  to  a  third  party,  they  might  sell  him 
the  plates  and  authorise  him  to  publish,  still  accounting 
to  the  author,  pursuant  to  the  contract.  It  was  further  held 
that  the  publishers  were  bound  to  keep  the  market  supplied, 
and  could  not  refuse  to  print  if  they  could  sell.(c) 

A  writer  agreed  with  a  publisher  to  edit  a  translation  of 
Montaigne,  adding  notes  and  a  biographical  sketch  of  the 
author,  for  a  particular  sum,  which  was  to  be  increased  by 
other  sums  as  further  editions  should  be  published.  It  was 
intended  that  the  publisher  should  have  the  sole  right  of 
(a)  Pulte  v.  Derby  (5  M'Lean,  328,  335).        (6)  lb.        (c)  lb. 


r**T  m 


copies  of  the  work,  bet  there 

f  the*  copyright.     After  the  publisher's  death 

his  widow  and  executrix,  with  the  authors  knowledge  and 

assent,  registered1  the  copyright  in  her  own  name.     On  the 

pnbli  f  a  fresh  edition,  the  widow  paid  the  anther 

v,  and  gate  him  copies  of  the  work  on  the  same  terms 

;ncd  in  the  agreement  made  with  her  husband 

in  his  lifetime;  and   on   three  occasions,   when  the  author 

numeration  on  those  terms,  she  did  not  repudiate 

Jill    1 1  but   disputed  merely  the  amount.      This  was 

Queen's  Bench  to  be  evidence  from 

;t  a  jury  might    infer  an  agreement  on  the  part  *A'  the 

widow  to  remunerate  the  author  on   the 

igreemei  her  husband,  in  consider 

author  SSSOntittg  to  her  registering  the    OOpy right  in   li 
own  name. (a) 

igreed  with  a  bookseller  i*«rm«*utn 

i    work    of  b  entitled    the  "  Klementa  of*'1,' 

hy/1  and  to  be  published  in  parts,  each  — ******* »*** 
part  to  be  paid  for  when  published,     After  bhe  publication 
volume,   which   oonstitnfc  itself  i  complete 

part,  work  was  interrupted  bj  I 

Id  by  the  Sootd  1  S<M*ion, 

that  of   tho    doosaaed    Botha    pot 

*t*t  of  the  stipulated  pi  pub* 

lishe-i  thinking  the  contract 

wan  one  for  I  that  th»  (if  partial 

payment  was  the  accornm  ,  and  not  any 

qualification  nginal  obligation 

arts  of  e  iere  no  j 

performance  tract*  between  authors  and  pot 

»n  by  the  former  of  work*  W*  be  published 
by  the  latter,  (c) 

Where  a  barrister  agreed  with  a  pabltfther  to  writ*,  tar  a 

'ated  remuneration,  report*  of  ease*  decided  rn  thaCowri 

xchequcr,  to  be  printed  and  published  by  the  pnMiefeer, 

Lord  r3don  refused  an  injunction  to  re*tram  the  barrister 

from  permitting  report*  written  by  htm  t/#  be  paMinV 

ber  person,     "  1  hare  no  janedirUow/'  «sM 

compel  Mr  Price  to  write  reports  l<"  the  tkh*Hk, 
I  cannot,  as  in  IforW*  r.  fhimmmf<<l>  asy  th*4  I   will  *««#*» 
>  the  plain**  by  prererrttaff  Iftes  f*  *w  wrflhlg 


by  prerepHs^g  1 

yJrmn .  ftl  L  *••. 

ummU*  r.  **_•'*  Tr**,**  ( If  fee  IW    \'A   I  J~* 
(r)  Oari.  <f) 

(J)  18  V«a.  497.     I  -*  »«<  *  « 
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Paet  iil  for  any  other  person,  for  that  is  not  the  nature  of  the  agree- 
ment.  The  only  means  of  enforcing  the  execution  of  this 
agreement  would  be  to  make  an  order  compelling  Mr.  Price 
to  write  reports  for  the  plaintiffs,  which  I  have  not  the 
moans  of  doing.  If  there  bo  any  remedy  in  this  case,  it  is 
at  law.  If  I  cannot  compel  Mr.  Price  to  remain  in  the 
Court  of  Exchequer  for  the  purpose  of  taking  notes,  I  can 
do  nothing.  I  cannot  indirectly,  and  for  the  purpose  of 
compelling  him  to  perform  the  agreement,  compel  him  to 
do  something  which  is  merely  incidental  to  the  agreement. 
It  is  also  quite  clear  that  there  is  no  mutuality  in  this 
agreement.  I  am  of  opinion  that  I  have  no  jurisdiction  in 
this  case."  (a) 

In  the  case  of  an  agreement  between  an  author  and  a 
publisher,  that  the  latter  should  publish  at  his  own  risk  and 
expense  the  work  of  the  former,  on  the  terms  that  the 
profits  should  be  equally  divided,  and  that  the  author  should, 
if  a  subsequent  edition  were  required,  prepare  it  for  the  press, 
and  the  publisher  should  print  it  on  the  same  terms, 
Knight  Bruce,  L.J.,  was  of  opinion  that  the  duties  on 
neither  side  were  of  such  a  nature  that  their  performance 
could  be  specifically  enforced  by  a  court  of  equity,  (b) 
Damage*  for  Either  party  may,  however,  in  such  a  case  be  made  liable 

tjreachof  oon-    m  damages  for  breach  of  contract. 

Thus,  where  a  person  was  employed  to  write  a  treatise 
on  a  particular  subject  to  be  published  in  the  Juvenile 
Library,  but  before  he  had  completed  the  treatise  the 
Juvenile  Library  was  abandoned  by  the  defendants  who 
had  employed  him,  he  was  held  entitled  to  recover  damages 
for  the  broach  of  contract  on  tho  part  of  the  defendants, 
without  any  tender  or  delivery  of  the  treatise  on  his  own 
part.(c) 

And  the  publisher  may  maintain  an  action  against  the 
author  for  breach  of  contract  to  deliver  the  manuscript  of 
a  work  to  be  published,  provided  the  work  is  of  an 
innocent  character,  (d) 

Though  the  terms  of  the  contract  between  author  and 
publisher  be  that  the  latter  should  bring  out  the  work  at  his 
own  expense,  and  that  the  profits  should  be  divided  between 
both,  this  does  not  prevent  the  bringing  of  such  an  action 
as  last  referred  to,  because  it  is  not  brought  to  recover  part- 

(n)  2  Wils.  Ch.  Cas.  165. 

(b)  Stereus  v.  Beiutitig  (6  De  G.  M.  &  G.  229). 

(r)  Plancke  v.  Colburn  (8  Bing.  14 ;  6  C.  &  P.  58)  ;  and  see  Colnaghi 
v.  Ward  (6  »Tur.  909),  wfcere  an  action  was  brought  for  breach  of 
contract  to  deliver  an  engraved  plate  to  be  published  by  the  plaintiff. 

(</)  Gale  v.  Lickic  (2  Stark.  N.  P.  107). 


neraliif »  profits  from  the  author,  bat  to  make  lutn  limbic  far 

hilling  his  labour  toward-  the  attainment  of  profit* 

'  subsequently  divided  between  the  parties,  (a)     Lord 

Kllenborougb  indicated  the  amount  of  dWeages  to  be  given 

h  n  case  as  that  which  would  include  the  expense*  of 

a,  and  the  profits  which  would  probably  hare  been 

dan  ■  it.  (b) 

Tho  defendant,  hairing  printed  a  book,  sold  300  copies  of 

;  .laiutiff,  a  bookseller,  at  P )*.  a  copy,  and  agreed  by 

to  sell  to  other*  at  48*.  in  quires,  and  single 

until"  the  plaintiff's  300  copies  were  sold  or  the 

should  consent.      The  letter  also  contained  these 

•  I  do  not  expect  you  to  sell  under  48*.  and  50*.; 

The  plaintiff,  when  he  had  sold  part 

of  tl>  pies,  went  into  partnership  with  S.f  and  traas- 

Ic  at  the  cost  price ;  and  also  sold  some  copies 

.  and  16*.     An  action  being  afterward*  brought  by  him 

•  fondant  for  selling  oopie*  under  the  stipulated 

ended  on   behalf  of  the  defendant,  first, 

tin  tiff  was  bound  by  implication  not  to  sell  the 

price  at  which  the  defendant  waa  to 

hat  his  selling  at  to*,  and  44m.  was  an  answer  to 

the  action,  as  being  against  the  good  faith  and  bonoi 

(lasmuch  as  it  would  ten*!  to  prevent  the  di I 

ilt  selling  his  copies  at  all ;  and,  secondly,  that  the 

ntraet  was  pot  an  end  to  by  the  plaintiff's  going  into 

partnership  with  S.,  ami  transferring  hi*  interest  to  a  firm 

><.  a  copy ;  because  the  undertaking  of  the  defendant 

was  only  to  <  in  force  till  the  300  copies  were  sold 

ie  plaintiff,  and  his  parting  with  thero  to  the  firm  of 

was  only  a  partner  was  in  fact  a  selling,  just  as 

much  as  it  would   b  case  of  a  joint-stock  company. 

•  I.,    b*td   Ihsl  he   could  not 

the  first  ground,  as  sliad 

on  Seen  communicat  bn- 

d*1  o  the  second,  enough  did 

■lie  partnership  r  d,  tu 

here  wa*  a  parting  with  tin-  hook* 

n  III*  mssniii  agreement.     His 

Umage  it 
might  be  oonsidered  *  tfs  \  m  i 

had  or  had  not  contributed  to  affect  the  ]■  work 

in  the  market 

A  contract  between  a  publisher  and  a  printer,  whereby  the 

Gmkv.  P.  107).  (6)  IK 

v.  Uopt  (5  Car.  k  V 
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Paw  m.  latter  undertakes  to  print  a  work  within  six  months,  doe 
not  bind  the  former  to  furnish  the  materials  within  the  si: 
months  in  the  absence  of  an  express  stipulation  to  tha 
effect,  (a)  Such  an  engagement  to  print  within  six  month 
is  only  conditional  upon  the  copy  being  supplied  to  th 
printer  fast  enough ;  but  it  does  not  create  by  inferenc 
an  engagement  by  the  employer  to  furnish  it  within  tha 
time.  It  would,  however,  be  an  answer  to  any  action  tha 
might  be  brought  against  the  defendant  for  not  printing  th 
work  within  the  six  months,  to  say  that  the  copy  was  nc 
supplied  fast  enough,  (b) 
specific  per-  Courts  of  equity  have  jurisdiction  to  enforce  the  specifi 

SmSSTfoTMie  performance  of  a  contract  for  the  sale  of  a  copyright ;  eve 
ofoopyrigbt      when  other  matters  are  mixed  up  with  it.(c)     Lord  Lang 
dale,  M.R.,  overruled  a  demurrer  to  a  bill  for  the  specifi 
performance  of  a  contract  for  the  purchase  of  a  copyrighi 
stereotype  sheets,  prints,  stock-in-trade,  &c.(<2) 

It  has  not  been  decided  whether,  on  the  salo  of  a  cop} 

right,  the  law  would  imply  a  warranty  of  title  in  the  absenc 

of  an  express  warranty. 

Warranty  on  Where  the  executor  (who  was  also  the  son)  of  a  decease 

■ale  of  copy-      author,  in  reply  to  an  offer  from  a  publishing  house  relatin 

to  one  of  his  father's  worjcs,  replied  that  he  would  be  happ 

to  treat  with  them  "respecting  the  copyright"  in  it ;  and,  i 

another  letter,  said  he  had  accepted  their  offer  "  for  the  exch 

sive  right  of  publishing  it,"  and  gave  a  receipt  for  the  mone 

paid  "for  permission  to  publish  the  work   so  long  as  th 

copyright  may  endure;  that  right  to  be  exclusively  their  [th 

publishers']   own  for  ten  years  from  this  date,"  it  was  he] 

that  this  amounted  to  an  express  warranty  of  title ;  and  a 

equitable  assignment  of  the  copyright  having,  unknown  t 

the  executor,  been  previously  made  to  another  publishe 

the  executor  was  held  liable  to  an  action  for  breach  of  tl 

warranty,  (e) 

oontracte  Joint  owners  of  a  copyright  in  a  work  may,  no  doub 

owneraor°copy-  make  what  contract  they  please  between  themselves  as  1 

right'  the  printing  and  publishing  of  it,  and  neither  will  be  pe: 

mitted  to  set  up  against  the  other  his  original  rights  as 

joint  owner  in  violation  of  such  contract. (/) 

(a)  Mawman  v.  Gilktt  (2  Taunt.  325).  (/>)  lb. 

(c)  Thombleson  v.  Black  (1  Jur.  198).  ('/)  lb. 

(e)  Sims  v.  Marryat  (17  Q.  B.  281). 

(/)  See  the  American  case  of  Gould  v.  Banks  (8  Wend.  568).  "  The 
is  no  principle  or  authority,"  said  the  Court,  "  which  will  inhibit  such 
contract  between  parties,  because  they  may  be  partners  in  the  subje 
matter  of  it.  They  may  bind  themselves  by  a  private  agreement  co 
ccrning  the  partnership  business,  but  so  far  as  third  persons  may 
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If  a  nnrson  contracts  to  suppl y  modtfr  with  a  composition 
•  form  as  to  enable  the  litter  to  publish  it  as  his  own, 
t  y  will  not  restrain  the  publication  of  the  manu- 
al or  mutilated  fbrm.(«)    The  present  Lord 
Char  when     YiwChancellor  Wood)    expressed    an 

opinion  that,  unless  there  is  a  special  contract,  express  or 
rving  to  the  author  a  qualified  copyright,  the 
purchaser  of  a  manuscript  is  at   liberty  to  alter  and  deal 
inks  proper. 
But  d  if  a  publisher  pots  forth  an  inaccurate 

f  an  author's  work,  purporting  to  be  executed  by 
author  may  maintain  an  action  against  the  pub- 
r  for  injury  to  his  reputation,  even  where  the  publisher 
fie  copyriglr 
injunction  will  not  be  granted  to  restrain  the  publica- 
I  >f  a  manuscript  on  the  ground  that  the  sum  agreed  to 
be  paid  to  its  author  for  contributing  it,  has  not  been  paid  ; 
icfa  payment  may  be  enforced  at  law,  and  th« 
>r  the  interposition  of  a 
If  mi  author  has  agreed  with  a  publisher  for  the  publica- 
•<>k,  aud  the  publisher  has  in  consequence  made 
ion  would,  it  seems,  be  granted 
publisher 
til  the  former  had  been  repaid, {*) 
Where  a  book  seller  agreed  with  an  :  »r  an  ed 

of  a  twvr 

with  ac<  Union,  to  be  contained 

in  four  volumes,  and  had  ptions  for  all  that 

*  as  held  by  the 
Session  m  mthor  from  publishing 

in  a  tifrh  volume  a  c  of  the  history,  w\ 

brae*  riod,  and  also  some  of  the  matter  con- 

tained in  the  last  ox  the  (bur  volumes,  this  being  repeat 
order  to  keep  up  ion,(  /) 

-ment  w.<  <1  into  between  I>r.    I 
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particular 
theatre^ 


Pastiil  "  conducted  by  Dr.  Brewster  and  Professor  Jameson/' 
After  the  twentieth  number  had  appeared,  Dr.  Brewster, 
having  differed  with  the  firm,  published  a  prospectus 
of  "  No.  1  of  the  New  Series  of  the  Edinburgh  Journal, 
conducted  by  Dr.  Brewster,"  whereupon  the  firm  presented 
a  bill  of  suspension  and  interdict  of  a  work  under  this  title, 
on  the  ground  that  they  were  proprietors  of  the  original 
journal,  the  publication  of  which  they  intended  to  continue, 
and  that  the  proposed  work  was  an  invasion  of  their  pro- 
perty. The  Lord  Ordinary,  "  in  respect  the  copyright  of  the 
publication  in  question  is  the  property  of  the  complainem," 

gassed  the  bill,  and  granted  the  interdict.  The  Court  of 
ession  recalled  this  interlocutor  as  deciding  the  question  to 
be  discussed  on  the  passed  bill;  but  at  the  same  time 
remitted  to  pass  the  bill  and  continue  the  interdict,  (a) 
contract  not  to  A  covenant  in  articles  of  partnership,  by  which  a  dramatic 
otSrEma*117  writer  undertakes  not  to  compose  pieces  for  any  other  than 
a  particular  theatre,  is  a  legal  covenant. (/>)  Such  a  covenant 
was  compared  in  argument  before  Lord  Eldon  to  contracts 
in  restraint  of  trade,  which  are  void  on  principles  of  public 
policy;  but  his  Lordship  said,  "I  cannot  perceive  any 
violation  of  public  policy  in  this  provision.  The  case  of 
trade  to  which  it  has  been  compared,  is  perfectly  distinct. 
....  The  contract  is  not  unreasonable  upon  either  con- 
struction ;  whether  it  is  that  Mr.  Colman  shall  not  write  for 
any  other  theatre  without  the  licence  of  the  proprietors  of 
the  Haymarket  Theatre,  or  whether  it  gives  to  those  pro- 
prietors merely  a  right  of  pre-emption." 

The  court  could  not  compel  Colman  to  write  for  the 
Hayuiarket  Theatre ;  but  it  did  the  only  thing  in  its  power 
— it  induced  him  indirectly  to  do  one  thing  by  prohibiting 
him  from  doing  another,  (c) 

In  the  case  of  Barfieid  v.  NichoUon  and  Kelly, (d)  the 
defendant  Nicholson  had  sold  to  the  plaintiff  his  copyright  in 
a  work  called  "The  Architectural  Dictionary/'  and  had 
covenanted  for  himself,  his  executors,  and  administrators, 
that  he  would  not,  by  publishing  any  other  work  which 
might  be  prejudicial  to  the  sale  of  it,  or  in  any  manner, 
directly  <>r  indirectly,  prejudice  the  circulation  or  publication 
of  the  dictionary.  The  defendant  Kelly,  according  to  his 
affidavit,  after  this,  and  in  total  ignorance  of  the  arrangement 
between  the  plaintiff  and  Nicholson,  employed  the  latter  in 

(a)  Constable  v.  Brewster  (S  Scotch  Seas.  "Caa.  215). 

(b)  Morris  v.  Colman  (17  Yes.  487). 

(c)  Per  Lord  Eldon  in  Clarke  v.  Price  (2  Wils.  164). 

(d)  2  Sim.  &  St.  1. 
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publish  a  work 
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another  work. 
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Paw  m.  The  Hen  on  the  mortgaged  share  of  any  co-adventurer  in 

the  undertaking,  for  capital  advanced  by  him,  must  first  be 
satisfied  before  the  mortgage  can  be  made  available  by 
the  mortgagee,  (a) 

A  suit  having  been  instituted  between  Messrs.  Beeton 
and  Hutton  as  to  the  proprietorship  of  the  Sporting  Life 
newspaper,  which  ultimately  decided  that  they  were  entitled  ■ 
in  equal  shares,  Mr  Beeton,  during  the  progress  of  the  suit, 
assigned  by  way  of  mortgage  his  share  in  the  newspaper, 
"  and  the  copyright  and  right  of  publication  thereof,  and  all 
profits  arising  therefrom,"  to  Messrs.  Wrigley  and  Son,  the 
assignment  containing  a  recital  of  the  proceedings  in  the 
suit,  and  a  power  of  sale.  Beeton  subsequently  mortgaged 
the  same  share  to  his  partner  Hutton,  to  secure  two  sums 
due  to  Hutton  of  2000/.  and  512/.,  with  interest  at  7$  per 
cent. ;  the  former  sum  being  the  amount  Beeton  had  been 
over-paid  on  a  settlement  of  accounts  with  Hutton,  the  latter 
sum  being  the  balance  of  Beeton's  purchase-money  for  his 
moiety  of  the  newspaper.  Messrs.  Wrigley  and  Son 
registered  the  assignment  to  them  at  Stationers'  Hall,  under 
the  provisions  of  the  Copyright  Act,  and,  subsequently, 
under  their  power  of  sale,  sold  the  mortgaged  share  to  the 
plaintiff",  Kelly,  who  filed  a  bill  for  a  declaration  that  he  was 
entitled  to  a  moiety  of  the  newspaper.  Both  Wrigley  and 
Son  and  the  plaintiff  Kelly  had  permitted  the  newspaper 
to  be  carried  on  as  formerly  by  Beeton  and  Hutton.  The 
Lords  Justices  of  Appeal  held  that  the  plaintiff  could  only 
take  Beeton's  share  in  the  newspaper,  subject  to  the  equities 
subsisting  between  the  parties.  "  Many  points  have  been 
raised  before  us,"  said  Lord  Hatherley  (then  Sir  W.  Page 
Wood,  L.J.),  "  as  regards  the  property  which  was  the  sub- 
ject of  the  mortgage  to  Wrigley  and  Son,  of  the  21st  April, 
1864.  It  appears  to  us  that  Beeton  and  Hutton  the  elder 
were  engaged  in  a  joint  adventure,  namely,  the  publishing 
of  the  paper  in  question.  Capital  was  required  for  this 
adventure,  and  the  co-partners  or  co-adventurers  possessed 
leasehold  premises  and  type,  and  other  chattels  necessary 
for  carrying  it  on.  The  mortgage  to  Wrigley  and  Son 
assigned  to  them  Beeton' s  share  in  the  newspaper,  whatever 
it  might  be,  and  all  profits  belonging  thereto  or  arising 
therefrom.  In  the  habendum  the  deed  speaks  of  the 
copyright  of  the  newspaper,  and  the  right  of  continua- 
tion and  publication  thereof.  Now  it  appears  to  us  that 
there  is    nothing  analogous  to  copyright   in   the  name  of 

(a)  Kelly  v.  Hutton  (L.  Rep.  3  Ch.  App.  703 ;  19  L.  T.  N.  S.  228 ; 
38  L  J.  917,  Ch.). 
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laintiff  as  purchaser.  His  letter  of  the  27th  of  Decem- 
[866,  to  Hutton  the  elder,  set  out  in  the  amended  bill, 
3  that  he,  at  least  up  to  that  time,  acquiesced  in  the 
gement  under  which  the  newspaper  was  to  be  carried 
In  fact,  having  acquired  the  interest  of  Beeton  in  the 
paper,  his  mortgagees  allow  Beeton  to  conduct  the 
ess,  and  he  must  be  taken  to  act  as  their  agent  and  on 
behalf.  They  do  not  advance  any  capital,  and  ask  no 
ion  as  to  how  it  is  to  be  provided.  They  must  there- 
bake  the  business  as  they  found  it,  at  least  up  to  the 
of  the  actual  exclusion  of  the  plaintiff  by  Hutton  the 

from  the  concern,  and  even  after  that  time  profits 
)t  be  claimed  without  making  all  just  allowances  in 
ct  of  such  moiety.  Hutton  the  elder,  therefQre,  wholly 
>ective  of  his  mortgage  of  the  9th  of  October,  1866, 
1  be  entitled  to  a  lien  on  Beeton's  share  in  the  news- 
•  for  £512,  the  unpaid  purchase-money.  He  would  also, 
link,  be  entitled  to  the  balance  on  the  account  settled, 
10  9th  of  March,   1866,  with   Beeton   (which  account 

down  to  the  30th  of  September,  1865),  and  to  the 
0  due  to  Hutton  the  elder  as  the  result  of  that  account 
the  arrangement  subsequent  on  it.  We  think,  also, 
interest  at  the  rate  of  7|  per  cent,  per  annum  must  be 
ed  on  those  two  sums;  for  Hutton  tho  elder  was  clearly 
ed  to  decline  carrying  on  the  business,  whether  with 
thout  the  knowledge  of  Wrigley  and  Son's  mortgage, 
)t  on  the  terms  of  being  allowed  interest  on  his  capital. 

in  fact  advanced  to  the  plaintiff.  As  regards  Hutton 
Lder*s  alleged  sale  to  Hutton  the  younger  on  the  13th 
jptember,  1 866,  we  are  of  opinion  that  no  such  sale  has 
proved,  certainly  none  that  can  be  upheld  against  the 
tiff.  As  to  the  whole  case,  therefore,  we  conclude  that 
laintiff  has  become  entitled  to  the  interest  of  Beeton  in 
ewspaper.  We  see  no  reason  why  that  interest  should 
)e  dealt  with  as  on  former  occasions,  by  directing  the 
dants  to  concur  in  procuring  the  plaintiff's  name  to  be 
tered  at  the  Office  of  Inland  Revenue  as  such  owner, 
ct  to  the  lien  before  mentioned." 

novel  point  came  before  the  Court  of  Chancery  for 
ion  in  the  case  of  riatt  v.  Walter. (a)  The  defendant's 
lfather  had  established  both  the  Times  and  Evening 
newspapers,  the  former  in  1788,  and  the  latter  in  1789. 
Even  in ij  Mail,  as  described  in  the  answer  of  the  defen- 
consisted  of  "  a  republication,  on  the  evenings  of  the 
lays,  Wednesdays,  and  Fridays  in  each  week,  of  the 
(a)  17  L.  T.  N.  &  157. 
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Paktiu.  Evening  Mail,  and  to  permit  it  to  be  printed  at  the  same 
place  and  with  the  same  types  as  the  Titles.  In  reply  to 
this,  Lord  Chelmsford  says :  "  Suppose  a  covenant  to  this 
effect  to  be  good  against  the  grantor,  who  was  sole  pro- 
prietor and  also  printer  of  the  Times,  how  could  it  bind  the 
future  proprietors  and  printers  of  that  newspaper?  The 
covenant  relates  not  to  the  property  granted,  but  it  imposes 
what  may  be  properly  described  as  a  servitude  upon  the 
property,  which  is  of  a  personal  nature.  It  is  at  the  utmost, 
therefore,  a  mere  personal  covenant,  binding  upon  the  cove- 
nantor and  his  personal  representatives,  but  the  burthen  of  it 
not  running  with  the  property  of  the  Times  against  assigns. " 
In  answer  to  a  further  argument  on  behalf  of  the 
plaintiffs,  based  on  the  length  of  time  during  which  the 
arrangement  had  continued,  the  Lord  Chancellor  observed': 
"  The  presumption  of  a  grant  from  long  continued  usage 
arises  only  where  the  origin  of  the  usage  is  unknown. 
But  in  the  present  case,  if  the  right  claimed  by  the  plain- 
tiffs originated  in  the  grant  to  William  Walter  [the 
founder's  son],  the  usage  is  not  required  to  establish  it; 
and  if  it  did  not  so  originate,  the  usage  is  of  no  avail. 
The  claim  of  the  plaintiffs  makes  it  necessary  for  them  to 
prove  that,  either  by  the  original  grant  of  the  shares  in  the 
Evening  Mail  to  William  Walter,  or  by  some  subsequent 
right  obtained  by  the  plaintiffs  against  the  proprietors  of 
the  Time*,  a  perpetual  benefit  to  the  Evening  Mail,  and 
a  perpetual  burthen  on  the  Times  were  established,  how- 
ever prejudicial  it  might  prove  to  the  interests  of  the 
proprietors  of  the  Times ;  and  that  upon  the  dissolution  of 
the  partnership  in  the  Evening  Mail,  and  the  consequent 
sale  of  the  property  in  that  newspaper,  the  proprietors  of 
the  Times  were  bound  to  give  a  value  to  the  goodwill  by 
continuing  the  arrangement  for  its  publication  as  long  as 
the  Times  should  continue  to  be  published.  There  is 
certainly  no  express  contract  to  anything  like  this  effect 
between  John  Walter,  the  grandfather,  and  his  sons,  when 
the  separate  interests  in  the  Evening  Mail  were  first  created; 
and  it  would  be  a  strong  implication  to  draw  from  the 
transaction,  that  the  burthen  of  such  an  obligation  was 
intended  to  be  assumed  by  Mr.  Walter  for  himself  and  for 
all  future  proprietors  of  the  Timrs."  Finally,  the  Lord 
Chancellor  said  :  "  What  are  called  in  the  bill  the  rights  and 
interests  of  the  Evening  Mail  over  the  'Times  appear  to  me 
to  have  begun  in  will  and  pleasure,  and  to  have  continued 
throughout  upon  the  same  footing.  They  could,  at  no 
time,  have  been  enforced ;   and  upon  the  dissolution  of  the 
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11  In  such  cases,"  said  Pollock,  C\B.,  "it  seems  to  ma 
the  true  criterion  is,  whether  work  is  the  essence  of  tli<< 

her  it  ta  the  materials  supplied I 

bo  think  th&f  it  is  onlj  where  the  bargain  is  for 
md  not  where  if  tixod 

work  tad   materials  to  be  found,   i h  it    Lord 
I  i,  r.  ii)  app  'rih    d*fen« 

said  Martin,  li.,  Si  1  kriptj  kiki 

E  n  i  iit  for  him.    Then  what  d  tend  shall  be 

door?     He  intends  that  the  printer  shall  u 

up  in  a  frame  and  impress  it  on  paper,  that  the  paper 

shall  be  submitted  to  the  author,  that  the  author  h> 

corrected    it  shall  send  it    back   to  the    print  -mull 

again  exercise  labour  and  make  it  too  ■  complete  Hdng  in 

■  i k.    That,  being  ik  thai   &e 

nrai  emp  do  work  and   labour  and   aupply 

matei  I  for  thai  entitled 

riteriOQ  is  this  :   Suppose  there  was  no 
ict  as  to  pa\  md  the  printer  ■  inaction 

cover  what  by  law  he  was  entitled  I 

Jue  of  the  book  as  a  hook  ?     I  approb 
be  i»'tok  might  not  be  worth  half  the  rabu  of  the  paper 
on  which  it  was  printedj  l»nt  he  wonld  be  entitled  I 

is  work,  labour,  and  materials  supplied;  therefor**  tins 
in  strictness  work,  labour,  ami 

by   the   plaintiff1  for  In  the  case  of 

*    the   defence   was   that    the 
primer  h  bo  the  book  as  reqmr 

tht?  39  G 

Barley.  Jv,  ar  I.,  as  a  contract  for  work,  labour, 

and  materials."  (r) 

rinter  who  U  employed  to  print  certain  numbers,  but 
not  all  t  era,  of  an  entire  work  haa  a  lieu 

(«)  Cfc»t.  Fhftafl  liliN,  73). 

•    I 


r\»T  tn. 


..it  to 
within  I  Till 

pnitfdi 
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upon  the  copies  not  delivered  for  his  general  balance  < 
for  printing  the  whole  of  those  numbers,  (a) 

Where  a  printer  was  so  employed  by  one  Stratford,  t 
printed  8750  copies,  of  which  he  delivered  only  5987 
Stratford,  the  residue  remaining  in  his  own  warehou 
though  Stratford  supplied  the  paper  for  printing  the  sev« 
numbers  from  time  to  time  as  they  were  to  be  printed,  i 
the  printer  made  a  separate  charge  for  each  number, 
assignees  of  Stratford,  who  afterwards  became  bankru 
were  held  not  entitled  to  recover  from  the  printer 
copies  remaining  in  his  possession,  on  tendering  to  him 
much  as  was  due  for  the  printing  of  those  copies  in  prop 
tion  to  his  charge  for  the  whole.  Lord  Ellenborough,  C 
said  :  "  I  think  the  defendant  had  a  lien  for  the  whole  balar 
the  work  being  an  entire  work  in  the  course  of  prosecuti 
upon  the  same  principle  that  a  tailor,  who  is  employed 
make  a  suit  of  clothes,  has  a  lien  for  the  whole  price  u] 
any  part  of  them.  It  would  be  inconvenient  if  he  i 
obliged  to  make  stops  in  the  course  of  the  work  :  the  nat 
of  the  work  affords  a  reason  for  his  general  lien."  A 
Le  Blanc,  J.,  added  :  "  The  supplying  the  paper  from  ti 
to  time  did  not  make  it  the  less  one  entire  work." (6) 

It  seems  that  a  stereotype  printer  has  not  a  general  1 
on  stereotype  plates  not  manufactured  by  himself,  but  o 
put  into  his  hands  for  the  purpose  of  printing  from  them 

To  establish  a  general  lien  in  such  a  case,  the  stereofr 
printer  must  show,  according  to  Tindal,  0.  J.,  such  a  cust 
of  trade  that  the  other  party  to  the  transaction  must 
taken  to  have  contracted  with  reference  to  it.  "  Noth: 
short  of  this,"  said  the  Chief  Justice,  "  will  dispense  with 
express  contract ;  for  generally  that  is  the  only  mode 
creating  such  a  lien  as  this,  which  the  common  law  does  l 
recognise.  In  trades  long  established  such  a  usage  n 
not  improbably  have  grown  up ;  but  it  requires  stro 
evidence  to  show  its  existence  in  a  new  trade  like  that 
stereotype  printing,  which  has  sprung  up  within  a  sh 
period, (d)  and  in  which  it  is  not  very  probable  that  any  si 
general  usage  has  yet  been  established."  (e) 

It  seems  that  by  the  custom  of  trade  a  printer  cam 
recover  for  the  printing  of  a  work  before  the  whole 
completed  and  delivered.  (/) 

(a)  Blake  v.  Nicholson  (3  M.  &  S.  167).  (b)  lb. 

(c)  Bleaden  v.  Hancock  (M.  &  Mai.  465 ;  4  C.  &  P.  152.  Per  Tin. 
C.J.)  (</)  This  case  was  decided  in  1829. 

(e)  Bleaden  v.  Hancock  (ubi  supra). 

(/)  Gillett  v.  Mawman  (1  Taunt.  137).  See  also  Adlard  v.  B< 
(7  O.  &  P.  108). 
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And  it  would  seem  tliat  there  is  a  usage  of  trade  between 
the  printers  and  proprietors  of  newspapers,  that   the  latter 
give  to  tin-  f  rmer  four  weeks'  notice  of  an  intention 
to  i  mploytnent,  or  pay  them  fbar  weeks' 

wages,  (a)     But  thi  nut  appear  to   be  n   reciprocal 

obligation  on  the  part  of  the  printers. (/>) 

It  would  appear  that  there  is  no  general  custom  of  trade 
binding  printers  to  insure  for  booksellers  the  paper  given 
«•')  be  printed, (r) 
For  many  years  the  business  of  printing  in  London,  as 
between   the   master   prittten  and   compositors,  has  beea 
regulated  by  committees  of  each  body,  who  have  from  time 
peed  upon   rules,  which,  so  long  as  they  remain 
ijn  1   upon  as  binding  between 

master  and  oompoerftorj  and  are  imported  into  every  engage- 
ment to  whiel.  tin  v  are  applicable. (r/) 

ig  rules,  agreed  upon  in  1839,  relating  to  the  r*jrm«iiof 
payment  *    for   printing   adver  on  tH^SS* 

wrri;  ore  the  Court  of  Exchequer  in  1858  for  on  wr*M*,n'' 

>n  :  "Everj  -<'Mi|>;nnonship  (which  means  the 
compositors)  on  a  magazine  or  review  to  be  entitled  to 
the  first  or  title  page  of  the  wrapper  of  the  magazine  or 
review,  but  ng  pages  of  such  wrap} 

or   to  which   may  accompany   I 

magazine  or  review.  Standing  advertisements,  or  stereo 
blocks,  forming  a  complete  page,  or,  when  collected  together, 
making  one  or  more  complete  ]•  a  wrapper  or  all 

tiring  I  i  magazine  or  review,  not  to  be  chargeable. 

The    compositor   only  bo   charge   fur    his    time  in   making 
at  up.     The  remainder  of  the  matter  in  such  wrappers  or 
advertising   sheets,    including  standing  advert  i  or 

stereo  I  trig  a  complete  page,  t«>   h<-  i 

positor  and    cast    up  accord'  lie  Bth  and 

2*h  Hi  of  the  scab*  a^  iliev  may  Jipply/* 

i   by  ill-  I'  Evxche  bose 

judgment  was  affirmed  I  hftOOarl 

was  as  I  think  it  clear  that  the  paragraph 

acntonoe  ol  2  *  standing  advertisemen 

haa  reference  to  the  wrapper  or  a  ment  sheel 

about  to  be  composed  and  print  l»aa 

to  direct   in  what  manner  they  shall  bo  print 
oct  that  they  all,  as  far  as  possible,  be  y 


(a)  CvmnmgKa 


Cu*mn*tham  v.  Fimbhwfyf  (6  ( 

(<•)   Matnmtn  v.  OUUti  \  %tb}. 
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pakt  in.  complete  pages,  or  that  they  may  be  distributed  through  the 
wrappers  or  advertising  sheets,  as  he  may  think  fit.  The 
first  provision  of  the  part  of  the  rule  before  quoted  is  for  the 
case  of  standing  advertisements  forming  a  complete  page. 
This  seems  directed  to  the  case  of  a  page  of  the  former 
number  being  reprinted  in  the  succeeding  one.  The  second 
case  is  of  the  standing  advertisements  collected  together, 
making  one  or  more  complete  page  or  pages  in  the  wrappers 
or  advertising  sheets.  We  think  this  refers  to  the  case 
when  the  master  shall  direct  that  standing  advertisements 
shall  be  printed  in  the  same  page  or  pages,  so  far  as  ihey 
will  fill  up.  In  such  case,  when  they  completely  fill  a  page 
or  pages,  the  advertisements  are  not  to  be  chargeable 
according  to  the  scale,  but  the  compositor  is  only  entitled 
to  charge  for  his  time  in  making  up.  But  if  any  standing 
advertisements  are  left  over,  or  if  the  master  thinks  fit  to 
direct  that  they  shall  be  distributed  through  the  other  pages 
of  the  advertising  sheet,  so  that  they  do  not  form  a  complete 
page,  we  think  that  the  latter  part  of  the  rule  applies,  and 
that  the  compositor  is  entitled  to  charge  according  to  the 
scale."  (a) 

Where,  therefore,  in  the  November  number  of  a  monthly 
magazine  there  were  composed  and  printed,  on  one  page, 
two  advertisements  which  occupied  the  entire  page,  and  the 
type  of  which  was  left  standing,  and  in  the  December 
number  the  same  two  advertisements  were  printed,  but  on 
different  pages,  each  advertisement  occupying  about  half  a 
page,  the  remainder  of  the  page  being  filled  up  by  other 
advertisements,  it  was  held  that  the  compositor  was  entitled, 
under  the  latter  part  of  the  rule,  to  charge  for  the  composing, 
and  that  the  case  did  not  come  within  the  first  part  of  the 
rule,  under  which  the  compositor  would  be  entitled  to 
charge  only  for  his  time  in  making  up.  (b) 

A  dispute,  similar  to  that  just  referred  to,  having  arisen  in 
1856  between  a  compositor  and  a  master  printer,  the  matter 
was  referred,  in  pursuance  of  certain  of  the  rules  agreed  upon, 
to  the  arbitration  of  three  master  printers,  three  journeymen, 
and  a  barrister,  whose  casting  vote  was  to  be  decisive ;  the 
result  being  an  award  in  favour  of  the  master,  the  barrister 
having  given  his  casting  vote  in  favour  of  the  view  taken  by 
the  three  masters.  The  plaintiff  subsequently  entered  the 
defendant's  service  knowing  of  that  decision,  and  also  that 
the  defendant  was  one  of  the  three  masters  ;  but  nothing  was 
said  as  to  the  terms  of  payment,  each  party  understanding 
that  it  was  to  be  made  according  to  the  rules.  It  was  held 
(a)  3  H.  &  X.  12,  13.  (b)  lb. 
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1'AHT    lit. 


.  h|   <lrn 


that  irbitrators  was  not,  at  fli<  In- 

employment  plain  tiff,  binding  between  the  povtieeae 

an  11  rule  above  set  oat,  and   ihatT  imi- 

withstanding  th<  -ion,  it  waa  competent  for  the  court 

to*  .  the  question  of  i  traction,  {oj 

If  Ifl    undertaking   by   the   printer    tooMnoii 

on  him  iV>r  a  work   which  lu*  contracts ■•** 
months,  hfl   is   liable  for  a  loss  by  tiro 
that  tirm  ,  even  though  the  com- 
pletion of    the   work    within  the  specified   time    lias   been 
prevent  Jure  of  hie  employer  to  supply  copy  tk 

enough, (h)     If  he  v,  exonerate  bimsdli  from  all  rieh 

aft*-  has  elapsed,  he  must  abandon  the 

contract  ah  if,  whilst  complaining  of  the  delay  in 

ig  copy,  he  continues  to  print,  his  contract  i<»  insure 
nues.(e) 

fain  printers  were  employed  to  print  a  work, 

i  the  in  i  wa«  to  be  760  copies,  and  i  Bre 

be  Ottl    -  whole  number 

.  in   an   notion    to  recover  the 

am*-  id  for  the  work.  Tindal,  l\J.,  held  that  the 

to  recover  depended  On  1  he  question  whether 

pies  had  Ik  the  fire  hroko 

the  press  wan  I 
and  D    whieh  e*e 

recover  anything 

publishers,  ami    prim  n    ;dl  >j .... 

LH©a,  onr  law  refuses  to  aid  i  is  toa}8" 

of  an  illegal  or  immoral  chi 

who  has  had  do  with  the  oompoei- 

iii..  Uonj  work  <■. 

who  employed  him,  r  petnutiera* 

Ids  labour.     This  applies  to  printers,  as   well   M 
authors  and  pubh-i 

Bc*t,  (  .-I ,,  in  dealing  with  the  case  of  ■  book    which 

■   r.airtosan,   said  :     H  1 

hesitation   in  saying  that  who  has  contributed 

his   assistanc'  i    w..rk, 

a  oottrl  oe  any  v  r  latmnr 

who  hmd*  himself  to  I 


the  pabli 

i  aasutan 

It  would 


have 
>ioh  a 


Ig* 


if  a  1  old  be  fined  and 


(/,)  tfarmiiM  v.  i 

(«0  M        i 
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>ned  for  doing  that  for  which  he  could  maintain  an 
at  law.  Every  one  who  gives  his  aid  to  such  a  work, 
as  a  servant,  is  responsible  for  the  mischief  of  it  "(a) 
rintseller  cannot  recover  the  price  of  libellous  or 
J  publications  sold  by  him.(/>) 

>re  the  plaintiff,  a  printer,  agreed  to  print  for  the  defen- 
certain  number  of  copies  of  a  treatise  to  which  a  dedi- 
was  to  be  prefixed,  and,  after  the  treatise  was  printed, 
e  proof  sheet  of  the  dedication  was  revised  by  the 
ant  and  returned  to  the  plaintiff,  the  latter,  for  the 
ne,  discovered  that  it  contained  libellous  matter,  and 
;  account  refused  to  complete  the  printing,  it  was  held 
)  was  justified  in  so  refusing,  and  was  also  entitled  to 
r  for  printing  the  treatise.  "  I  told  the  jury,"  said 
£,  C.B.,  in  this  case,(c)  "that  if  the  plaintiff  agreed 
t  the  dedication  and  the  treatise,  and  so  undertook  to 
hat  which  he  knew  to  be  libellous,  and  afterwards 
at  he  would  not  print  both ;  in  such  case  he  could  not 
p.  I  think  his  right  to  recover  rests  entirely  on  this 
I,  that  he  had  been  furnished  with  the  treatise  with- 
e  dedication.  The  dedication  was  afterwards  sent, 
)  had  no  opportunity  of  reading  it  until  after  it  was 
I ;  he  then  discovered  that  it  was  libellous,  and  refused 
mit  the  defendant  to  have  it.  1  think  that  if  a  con- 
j  bona  Jide  entered  into  by  a  printer  to  print  a  work 
ing  of  two  parts,  and  at  the  time  he  enters  into 
ntract  he  has  no  means  of  knowing  that  one  part  is 
ul,  and  he  executes  both,  but  afterwards  suppresses 
hich  is  unlawful,  there  is  an  implied  undertaking  on 
rt  of  the  person  employing  him  to  pay  for  so  much  of 
>rk  as  is  lawful." 

Lough  the  illegality  or  immorality  of  an  intended 
ition  would  be  a  good  defence  to  an  action  brought 
t  the  author  for  breach  of  contract  to  deliver  his 
cript  for  publication,  this  illegality  or  immorality 
to  be  presumed  where  the  work  itself  is  not  produced 
trial,  (d) 

rinter  whose  name  did  not  appear  on  the  periodical 
printed  by  him,  as  was  required  by  38  Geo.  3,  c.  78 
repealed  by  0  &  7  Will.  4,  c.  70,  s.  32),  was  held 
Ltitled  to  maintain  an  action  for  work  and  labour 
u  printing  it.(e)     And  the  proprietor  of  a  newspaper, 

Jopktt  v.  Stochlale  (Ry.  &  M.  838). 

'ores  v.  Johnes  (4  Ksp.  97).        (c)  Clay  v.  Yates  (1  H.  &  N.  73) 

iale  v.  Lecltie  (2  Stark.  N.  1\  110). 

larchani  v.  Evans  (2  B.  Moore,  14). 
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>abliahecl  before  tbo  tiling  of  the  affidavit  required  bj 

it.  11  in  force,  was,  on  the  ground  of  h  tie  mi 

prohibited  by  law,  nonsuited  us  an  aotSon  brought 
L*over  datnagee  for  breach  of   oomtrad  to   print 
)iefi  of  his  Bawapaper,(a>)     I  vine  reason  a  printer 

held  not  entitled   to   n^'^M-r  for  labour  or  materials 
in  printing  a  paunphht,  OH  which  ho  hud  not  printed 
and  the  name  of  the  city  or  plaoe  where  he  dwelt, 
• ,  27  (now  repealed] 
Hut  L"  an  action  bj  the  proprietor  of  tin-  oopyright  in  a 
»k    against   a   defendant    for    having,   without   tlie    pro- 
fit in  writing!  printud  for  sale  copiea  of  the 
irk,  and  also  for  having  in  his  tale  and 

:>iea  of  the  work  10  unlawfully  print i -d,  if  whs  held 

ice  to  plead  that  the  bonl  .1  ami  published 

the   Dame  and  plaoe  of  abode  of  tl  <ip«'ii 

tat  leaves  thereofj  M  I   by  2  &  3  Viet. 

(c) 

tnent  (6  4  7  Will.  4,  c.  76,  a.  8)  requiring 
tnp  Office  of  a  declaration  as  to  Hie 
wspapera  was  still  in  force,  it  was  held 
that  wli  I  >  politically  ittto 

real    proprietor,   who  was   not  red  an    Bach,    n 

per  red  coula  not  be  iWe 

on  the  contract. ('/) 

,  18  <     II  l"»l  ;  it  L  J.  2*6,  C.  V.y 


pAKf   III. 


296  LAW   OF  LIBEL. 


PART  IV -LAW  OF  LIBEL. 


CHAPTER  I. 

INTRODUCTION. 

ubou  io  We  have  been  treating  hitherto  of  the  rights  and  privi- 

gooermi.  leges  of  the  authors  and  proprietors  of  literary  and  artistic 

works;  but  such  works,  besides  conferring  rights  and 
privileges,  also  impose  duties  and  entail  liabilities.  Writing, 
printing,  and  other  modes  of  publication  furnish,  unhappily, 
no  exception  to  the  general  rule  that  there  is  nothing, 
however  beneficial  its  normal  tendency,  which  may  not  be 
perverted  to  the  worst  of  uses.  Those  arts  which  have 
done  so  much  to  enlighten  mankind,  to  elevate  their  moral, 
social,  and  political  condition,  and  to  diffuse  innocent  grati- 
fication and  amusement,  have  also  been  made  the  instruments 
of  wanton  attack  upon  religion  and  morals,  upon  the  govern- 
ment and  constitution  of  the  state,  and  upon  all  that  is  most 
dear  in  private  life.  Of  injuries  thus  caused  either  to  the 
community  at  large  or  to  its  individual  members  the  law 
takes  cognizance,  and  those  injurious  publications  which  it 
punishes  are  designated  libels,  (a) 

There  is  no  satisfactory  definition  of  libels  in  general — 
which  really  explains  what  they  are  and  fully  describes 
their  various  species  ;  nor  is  it  of  importance  to  endeavour 
to  obtain  such  a  definition,  since  its  very  wide  generality 
would  render  it  practically  valueless. (/>)     A  definition  may 

(ci)  The  word  libel  is  derived  from  the  liUlltis  (dim.  of  //for,  a  book) 
famosu*  of  the  Koman  law. 

(b)  Ix>rd  Lyndhurst,  iii  his  evidence  before  the  Committee  of  the 
House  of  Lords,  on  whose  rejwrt  the  Act  of  (5  &  7  Vict.  c.  96  was 
framed,  says  on  this  subject,  "  A  definition  in  order  to  satisfy  the 
requisites  of  a  good  logical  definition,  ought  not  only  to  be  sufficiently 
precise  so  that  it  shall  take  in  nothing  except  what  was  intended  to  be 
specified,  but  also  sufficiently  comprehensive  to  omit  nothing  which 
ought  to  be  included.  I  have  never  yet  seen,  nor  been  able  myself  to 
hit  upon  anything  like  a  definition  of  HIh?1,  or  even  of  sedition  which 
possessed  those  requisites  of  a  definition ;  and  I  cannot  help  thinking 
that  the  difficulty  is  not  accidental,  but  essentially  inherent  in  the  nature 
of  the  subject  matter." 
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ith  i  tit  be  attempted  of  each  of  the  different  classes      p**f  iv 

Of  libels  which  are  embraced  under  the  general  brf  i i,J^»  i 
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past  iv.  the  entire  nation,  unseemly  attacks  on  its  doctrines  provoke 
OBApmiL  to  the  commission  of  acts  of  violence,  (a)  It  is  on  these 
grounds  that  our  legal  authorities  base  the  right  of  the  state 
to  prohibit  and  punish  blasphemous  libels,  though  there  can 
be  little  doubt  that  the  judges  have  often  been  influenced,  in 
their  decisions,  by  those  purely  religious  considerations  which 
in  words  they  professed  to  ignore. 

An  American  writer,  Bishop,  (ft)  thus  speaks  as  to  the 
grounds  on  which  the  legal  doctrine  is  based  :  "  Whether 
the  principle  on  which  this  doctrino  rests  is  that  they 
[blasphemy  and  profane  swearing]  tend  to  undermine 
Christianity,  which  is  a  part  of  our  law,  or  that  they  disturb 
the  peace  and  corrupt  the  morals  of  the  community,  is  a 
question  not  fully  settled.  Perhaps  we  may  even  take 
another  view,  namely,  that  reverence  toward  God  and 
religion — Christianity  being  our  form  of  religion — is  essen- 
tial to  man,  who  is  injured  in  his  nature  and  being  when 
this  reverence  is  impaired ;  or  still  another  view,  that  these 
offences  so  shock  his  purer  and  higher  sensibilities  as  to 
create  an  injury  to  him  against  which  he  needs  protection, 
precisely  as  against  an  assault.  Probably  these  several  con- 
siderations, and  some  others  also,  may  each  be  deemed  to 
enter  more  or  less  into  the  policy  of  the  law."(c) 

(a)  This  view  of  the  matter  is  put  broadly  by  Michaelis,  quoted  2  Stark. 
(2nd  edit.)  181.  He  says:  "On  God's  account,  then,  punishments  for 
blasphemies  are  not  necessary ;  but  perhaps  they  are  necessary  for  the 
sake  of  our  neighbour,  who,  if  he  believes  in  a  God,  or  holds  his  religion, 
whether  true  or  false,  to  be  true,  always  feels  himself  extremely  scanda- 
lized by  them.  Nor  is  it  only  blasphemy  against  the  true  God  that 
ought  to  be  punished,  but  even  that  against  false  gods,  supposed  saints, 
and  fictitious  religion,  whenever  they  happen  to  be  the  gods,  saints,  and 
religion  of  the  people/'  (b)  Crim.  Law,  vol.  ii.,  §  87. 

(c)  The  Commissioners  on  Criminal  I^aw*,  in  their  6th  report  (p.  80), 
thus  state  their  view  of  the  reasons  by  which  laws  against  blasphemy 
may  be  defended  :  '*  Laws  for  the  punishment  of  offences  against  religion 
generally  are  justifiable,  on  mere  temporal  grounds,  upon  two  prin- 
ciples. In  the  first  place,  religion,  by  enforcing  moral  conduct  and 
applying  to  that  object  some  of  the  strongest  motives  that  operate  on 
human  nature,  is  so  effectual  an  assistant  in  securing  a  general  obedi- 
ence to  social  laws,  that  actions  tending  directly  to  expose  it  to  ridicule 
and  contempt,  and  thus  to  weaken  its  authority  with  the  ignorant  and 
unthinking,  are  mischievous  to  the  community,  and  on  that  account  may 
properly  be  repressed  by  penal  enactments.  Secondly,  as  the  great  mass 
of  the  inhabitants  of  civilized  countrks  regard  religious  faith,  in  one 
form  or  other,  as  of  vital  interest  and  importance,  the  criminal  law 
may  properly  be  employed  to  protect  the  feelings  and  opinions  of  the 
community  on  this  subject  from  wanton  insult.  Upon  these  two  princi- 
ples, as  it  appears  to  us,  the  interference  of  the  penal  law  in  matters  of 

•  Thomas  Starkie,  Henry  Bellenden  tier,  William  Wightman  (afterwards  Justice  of  the 
Queen's  Bench),  Andrew  Amos  and  David  Jardine,  Esquires. 
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Paw  iv.  In  a  subsequent  case,  (a)  relating  to  a  book  designed  to 

OuTruH.  show  that  the  Christian  miracles  were  not  to  be  taken  in  a 
—  literal  but  in  an  allegorical  sense,  the  court  would  not  suffer 

it  to  be  debated  whether  to  write  against  Christianity  in 
general  was  not  an  offence  punishable  in  the  temporal  courts 
at  common  law.  They  laid  stress  on  the  word  "  general," 
and  stated  that  they  did  not  intend  to  include  disputes 
between  learned  men  upon  particular  controverted  points. 
Raymond,  C.J.,  in  delivering  the  judgment  of  the  court, 
said,  "I  would  have  it  taken  notice  of  that  we  do  not 
meddle  with  any  differences  of  opinion,  and  that  we  inter- 
pose only  where  the  very  root  of  Christianity  itself  is  struck 
at,"  which  tho  court  considered  to  be  done  in  the  book  in 
question. 

The  same  doctrine  was  laid  down  in  Rex  v.  Williams, (b) 
where  the  defendant  was  convicted  of  having  published  an 
impious  and  blasphemous  libel,  called  "  Paine's  Age  of 
Reason,"  which  denied  the  authority  of  the  Old  and  New 
Testament,  asserted  that  reason  was  the  only  guide  by 
which  the  conduct  of  men  ought  to  be  directed,  and 
ridiculed  the  prophets,  Jesus  Christ,  his  disciples,  and  the 
Scriptures.  The  judgment  of  Ashurst,  J.,  in  that  case 
exhibits  a  union  of  the  different  reasons  which  influence  the 
determination  of  cases  of  blasphemy.  He  remarked  that, 
"  although  the  Almighty  did  not  require  the  aid  of  human 
tribunals  to  vindicate  his  precepts,  it  was  nevertheless  fit  to 
show  our  abhorrence  of  such  wicked  doctrines,  which  were 
not  only  an  offence  against  God,  but  against  all  law  and 
government,  from  their  direct  tendency  to  dissolve  all  the 
bonds  and  obligations  of  civil  society.  It  was  upon  this 
ground  that  the  Christian  religion  constituted  part  of  the 
law  of  the  land.  But  if  the  name  of  our  Redeemer  was 
suffered  to  be  traduced,  and  his  holy  religion  treated  with 
contempt,  the  solemnity  of  an  oath,  on  which  the  due 
administration  of  justice  depended,  would  be  destroyed,  and 
the  law  be  stripped  of  one  of  its  principal  sanctions — the 
dread  of  future  punishment. "(e) 

It  is  a  blasphemous    libel   to   represent  by  a   published 

against  blasphemy,  however  true  it  may  be  as  a  general  proposition,  cer- 
tainly furnishes, no  additional  argument  for  the  propriety  of  such  laws." 

(a)  Rex  v.  Wunlstun  (Str.  s:U). 

{b)  In.1797.     See  Holt  on  Libel,  0*9,  note  (<•). 

(c)  The  judgment  in  that  case  was — that  the  defendant  should  be 
imprisoned  in  the  house  of  correction  for  one  year,  there  to  be  kept  to 
hard  labour,  and  that,  at  the  expiration  thereof,  he  should  give  security 
to  the  amount  of  1000/.  for  his  good  behaviour  during  the  rest  of  his 
life. 
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Paw  iv.  are  more  gods  than  one,  or  deny  the  Christian  religion 
Chap™  il  to  be  true,  or  the  Holy  Scriptures  to  be  of  divine 
—  authority,  he  shall,  upon  the  first  offence,  be  rendered 
incapable  to  hold  any  office  or  place  of  trust;  and  for 
the  second,  be  rendered  incapable  of  bringing  any  action, 
being  guardian,  executor,  legatee,  or  purchaser  of  lands, 
and  shall  suffer  imprisonment  without  bail  for  three 
years.  But  the  person  convicted  for  a  first  offence  is  to 
be  discharged  from  all  penalties  and  disabilities  for  that 
offence,  if  he  renounce  his  error  in  open  Court  within  four 
months  after  conviction,  (a)  Information  of  an  offence 
against  the  Act  must  be  given  within  four  days  after  it 
has  been  committed,  and  the  prosecution  must  be  within 
three  months  after  such  information,  (b) 

There  is  no    recorded    instance  of  a  prosecution    under 
this  Act. 

Effect  of  su-  This    statute   has    not  altered  the   common   law  on    the 

subject  of  blasphemous  libels,  but  has  ouly  introduced  certain 
peculiar  disabilities  cumulative  upon  the  penalties  pre- 
viously inflicted  by  the  common  law ;  (c)  for  it  is  a  general 
rule  that,  where  an  offence  is  already  punishable  by  a 
common  law  proceeding,  a  statute  providing  a  particular 
punishment  for  it  does  not  exclude  the  common  law  punish- 
ment, but  only  supplies  an  alternative  or  a  cumulative 
one.  (d) 

5i Geo.  a,  c  i6o.  Neither,  it  seems,  does  the  53  Geo.  3,  c.  160,  alter  the 
common  law  doctrine  as  to  blasphemous  libels :  it  only 
removes  the  penalties  imposed  by  9  &  10  Will.  3,  c.  32, 
upon  persons  denying  the  Trinity,  and  extends  to  them  the 
benefits  of  the  Toleration  Act  of  1  Will.  &  M.  sess.  1 ,  c.  1 8. 
In  Rex  v.  Waddington,(e)  where  the  libel  stated  that  Jesus 
Christ  was  an  impostor,  and  a  murderer  in  principle,  and  a 
fanatic,  the  defendant,  in  moving  for  a  new  trial,  urged  that 
the  Lord  Chief  Justice  had  misdirected  the  jury  by  stating 
that  any  publication  in  which  the  divinity  of  Jesus  Christ 
was  denied  was  an  unlawful  libel ;  and  he  argued  that,  since 
the  53  Geo.  3,  c.  1 60,  the  denying  one  of  the  persons  of  the 
Trinity  to  be  God  was  no  offence,  and  consequently  that  a 
publication  in  support  of  such  a  position  was  not  a  libel. 
The  Court  of  King's  Bench  unanimously  refused  a  rule  for 

(a)  Sect.  3.  (b)  Sect.  2. 

(c)  Rtx  v.  Carlile  (3  B.  &  Aid.  161),  Rex  v.  Williams  (26  Howell's  St. 
IV.  656 ;  2  Str.  884  ;  Barnard,  K.  B.,  162). 

(</)  Rex  y.  Robinson  (Burr.  799)  :   Rtx  v.  Carlile  (3  B.  &  Aid.  163). 

(e)  1  B.  &  C.  26  ;  compare  the  remarks  of  Bramwell,  B.,  in  Cotran  v. 
MUbourn  (L.  Eep.  2  Ex.  233  ;  36  L.  J.  124,  Ex. ;  16  L.  T.  N.  S.  290). 
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Charee  IL 


American 
definition  of 
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ful  is  done  wilfully  or  intentionally,  whatever  the  motive 
which  prompted  the  action,  this  consideration  might  help  us 
to  a  conclusion.  As  the  law  stands,  it  throws  no  light  on 
the  subject. 

In  America  the  question  has  been  more  fully  discussed 
than  v/th  us,  and  the  doctrines  laid  down  by  the  courts 
of  that  country  are  much  more  consonant  to  the  tolerant 
views  of  the  present  day  than  any  which  can  be  extracted 
from  our  own  authorities.  In  Tlie  People  v.  Ruggles,(a) 
after  a  verdict  and  sentence  for  blasphemous  words  spoken 
against  Jesus  Christ,  Kent,  C.J.,  on  appeal,  said  :  €t  After 
conviction  we  must  intend  that  the  words  were  uttered 
in  a  wanton  manner  and,  as  they  evidently  import,  with 
a  wicked  and  malicious  disposition,  and  not  in  a  serious 
discussion  upon  any  controverted  point  in  religion.  The 
language  was  blasphemous,  not  only  in  a  popular,  but 
in  a  legal  sense ;  for  blasphemy,  according  to  the  most 
precise  definitions,  consists  in  maliciously  reviling  God 
or  religion,  and  this  was  reviling  Christianity  through 
its  Author.  The  jury  have  passed  upon  the  intent  or  quo 
ammo,  and  if  those  words  spoken,  in  any  case,  will  amount 

to  a  misdemeanor  the  indictment  is  good The  free, 

equal,  and  undisturbed  enjoyment  of  religious  opinion, 
whatever  it  may  be,  and  free  and  decent  discussions 
on  any  religious  subject,  are  granted  and  secured  ;  but  to 
revile,  with  malicious  and  blasphemous  contempt,  the  religion 
professed  by  almost  the  whole  community,  is  an  abuse  of 
that  right."  Another  American  judge  speaks  still  more 
plainly.  "  No  author  or  printer,"  says  Duncan,  J.,(b)  "  who 
fairly  and  conscientiously  promulgates  opinions  with  whose 
truth  he  is  impressed,,  for  the  benefit  of  others,  is  answerable 
as  a  criminal.  A  malicious  and  mischievous  intention  is,  in 
such  a  case,  the  broad  boundary  between  right  and  wrong; 
it  is  to  be  collected  from  the  offensive  levity,  scurrilous  and 
opprobrious  language,  and  other  circumstances,  whether  the 
act  of  the  party  was  malicious."  And  the  criminal  code  of 
New  York  speaks  in  a  similar  tone.  Art.  31,  extracting 
a  definition  from  existing  common  law  decisions,  describes 
blasphemy  as  consisting  in  "  wantonly  uttering  or  publishing 
words,  casting  contumacious  reproach  or  profane  ridicule 

(a)  8  Johns.  292. 

(M  Ufxkfiraph  v.  Commonwealth  (11  S.  &  R.  304,  405,  406),  quoted 
2  Bish.  Criiii.  Law,  93.  The  author  subjoins  to  the  above  quotation : 
"  Still,  one  who  should  utter  words  or  sentiments  calculated,  according 
to  common  judgment,  to  corrupt  the  public  morals,  or  to  shock  the 
sensibilities  of  mankind  in  a  Christian  community,  would,  doubtless,  not 
be  permitted  to  excuse  himself  under  the  plea  of  conscientious  conviction." 
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upon  God,  Jesus  Christ,  the  Holy  Ghost,  the  Holy  Scriptures,      Paw  m 
or  the  Christian  religion ;"  and  Art.  32  adds — "  If  it  appears    oura 
beyond  reasonable  doubt  that  the  words  complained  of  were        — 
used  in  the  course  of  serious  discussion,  and  with  intent  to 
make  known   or  recommend   opinions  entertained  by  the 
accused,  such  words  are  not  blasphemy." 

A  law  against  blasphemy,  based  on  such  grounds  as  the 
foregoing,  is  rational  as  well  as  intelligible ;  for  no  good 
man  will  attack,  in  a  wanton,  offensive,  or  scurrilous 
manner,  the  religious  opinions  which  are  sincerely  enter- 
tained by  the  vast  majority  of  the  inhabitants  of  the 
country  where  he  lives;  and,  on  the  other  hand,  no  man 
who  fairly  and  temperately  seeks  to  spread  the  views 
which  he  himself  conscientiously  holds,  should  be  subjected 
to  any  penalty  for  doing  so. 

No  such  liberal  exception  as  obtains  in  America  in  favour  rrowmt  •** 
of  the  honest  and  temperate  expression  of  opinions  opposed  eJJJJJ^1 
to  the  received  doctrines  of  religion,  is  made  by  any  of  our 
authorities,  (a)  The  exemption  from  penal  consequences, 
allowed  in  Rex  v.  Woohfon,(b)  goes  no  further  than  the  case 
of  lt  disputes  between  learned  men  upon  particular  contro- 
verted points :"  an  attack  on  Christianity  in  general  was 
held  to  be  clearly  a  punishable  offence.  The  exception 
admitted  by  Blackstone  does  not  extend  beyond  "  rational 
and  dispassionate  discussions  of  the  rectitude  and  propriety 

(a)  Starkie  on  Libel,  vol.  2,  pp.  146,  147  (3rd  edit.  p.  590),  states  the 
law  with  a  degree  of  liberality  which,  however  desirable  it  may  be 
in  itself,  the  decided  cases  seem  hardly  to  warrant.  He  says:  uThe 
very  absurdity  and  folly  of  an  ignorant  man  who  professes  to  teach  and 
enlighten  the  rest  of  mankind  are  usually  so  gross  as  to  render  his  errors 
harmless;  but  be  this  as  it  may,  the  law  interferes  not  with  his  blunders, 

so  long  as  they  are  honest  ones It  is  the  mischievous  abuse  of 

this  state  of  intellectual  liberty  which  calls  for  penal  censure.  The  law 
visits  not  the  honest  errors,  but  the  malice  of  mankind.  A  wilful  inten- 
tion to  pervert,  insult,  and  mislead  others  by  means  of  licentious  and 
contumelious  abuse  applied  to  sacred  subjects,  or  by  wilful  misrepresen- 
tations or  artful  sophistry,  calculated  to  mislead  the  ignorant  and 
unwary,  is  the  criterion  and  test  of  guilt.  A  malicious  and  mischievous 
intention,  or  what  is  equivalent  to  such  an  intention,  in  law  as  well  as 
morals— a  state  of  apathy  and  indifference  to  the  interests  of  society — 
is  the  broad  boundary  between  right  and  wrong.  If  it  can  be  collected 
from  the  circumstances  of  the  publication,  from  a  display  of  offensive 
levity,  from  contumelious  and  abusive  expressions  applied  to  sacred 
persons  or  subjects,  that  the  design  of  the  author  was  to  occasion  that 
mischief  to  which  the  matter  which  he  publishes  immediately  tends,  to 
destroy  or  even  weaken  men's  sense  of  religious  or  moral  obligations,  to 
insult  those  who  believe,  by  casting  contumelious  abuse  and  ridicule  upon 
their  doctrines,  or  to  bring  the  established  religion  and  form  of  worsnip 
into  disgrace  and  contempt,  the  offence  against  society  is  complete." 

(b)  Str.  834  ;  Fitzgib.  66. 
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part  iv.  of  the  established  mode  of  worship."  (a)  There  is,  indeed,  a 
caJrn  n.  dictum  of  Best,  J.,  in  Rex  v.  Burdett(b) — "  Every  man  may 
—  fearlessly  advance  any  new  doctrines,  provided  he  does  so 
with  proper  respect  to  the  religion  and  government  of  the 
country;"  and  the  same  judge,  in  Rex  v.  WaddingUm,{c) 
dealing  with  a  libel  which  contained  a  very  gross  and  offensive 
attack  on  the  character  of  Christ,  speaks  as  if  he  considered 
express  malice  a  necessary  ingredient  in  the  offence.  "A 
work,"  he  says,  "containing  such  arguments  published 
maliciously  (which  the  jury  in  this  case  have  found)  is  by 
the  common  law  a  libel."  But  in  the  most  recent  case  in 
which  the  question  has  been  raised,  the  old  doctrine  is 
asserted  in  all  its  stringency.  In  Cowan  v.  Milbourn,(d) 
where  a  breach  of  contract  to  let  rooms  for  the  purpose  of 
delivering  lectures  was  justified  on  the  ground  that  the 
lectures  to  be  delivered  were  of  a  blasphemous  and  illegal 
nature,  some  of  them  being  advertised  as  follows :  "  The 
Character  and  Teachings  of  Christ :  the  former  defec- 
tive, the  latter  misleading ; "  "  The  Bible  shown  to  be 
no  more  inspired  than  any  other  book ; "  the  counsel 
for  the  intending  lecturer  argued  that  the  test  of  blas- 
phemy lies  rather  in  the  manner  than  the  matter  of  what 
is  said,  and  that,  according  to  the  current  of  opinion  in 
modern  times,  to  support  a  prosecution  for  blasphemy,  there 
must  Ik?  a  scurrilous  and  indecent  attack  upon  commonly 
received  opinions,  or  a  maintenance  of  views  flagrantly 
opposed  to  ordinary  morality.  But  the  Court  of  Exchequer, 
without  any  reference  to  the  motives  which  might  prompt 
the  delivery  of  the  lectures,  held  that  the  publication  of  the 
doctrines  stated  in  the  advertisements  referred  to  was  blas- 
phemy, and  that,  therefore,  the  breach  of  contract  was  justi- 
fiable.    "  It  would  be  a  violation  of  duty,"  said  Kelly,  C.B., 

"  to  allow  the  question  raised  to  remain  in  any  doubt 

There  is  abundant  authority  for  saying  that  Christianity  is 
part  and  parcel  of  the  law  of  the  land  ;  and  that,  therefore; 
to  support  and  maintain  publicly  the  proposition  I  have 
above  mentioned  [that  Christ's  character  was  defective,  and 
his  teaching  misleading]  is  a  violation  of  the  first  principles 
of  the  law,  and  cannot  be  done  without  blasphemy.  I  there- 
fore do  not  hesitate  to  say  that  the  defendant  was  not  only 
entitled,  but  was  called  on  and  bound  by  the  law  to  refuse 
his  sanction  to  this  use  of  his  rooms." 

(a)  4  St.  Black.  289.  (M  4  B.  &  Aid.  1*2. 

(c)  1  B.  &  C.  26. 

(</)  L.   Ri»p.  2  Ex.  230  :  ,%  L.  J.  124,   Kx. ;    16  L.  T.  N.  S.  290 
15  W.  R.  750. 
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In  the  case  last  referred  to  the  question  of  the  blasphemous 
nature  of  the  lectures  iutendrd  to  I  >• delivered  arose  only  inci- 
dentally, in  dealing-  with  a  civil  contract;  ami  it  is  a  matter 
>1  wHhIkt  a  criminal  proaeootioo  could,  with  the 
!»f    news  now  prevailing,   l>  -sfully  maintain*  d 

tmd  fide  publication  of  opinions  sincerely  and  aoa> 
sriantiously  entertained,  and  temperately  expressed,  though 
tin*  doctrines  of  Christianity.     The  actual  deoi 

t  do  not  warrant  a  more  confident  statement  ; 

and  the  language  of  the  statute  0  &  10  Will.  8j  c.  -\2,  which 

'I   in  force,  hardly  warrant  <  own   this,  as  thai    itftfoto, 

ing  no  distinction  of  motive,  manner,  or  occasion,  in  or 

on  which  any  per  Jlght  up  a  Christian  denies,  "by 

bing,  or  ad\  »king,M  the  divmo 

of  the  Bible  or  the  (ruth  of  Chr  punishes 

!es  of  uttcran 

i.  c.  9,  ooutaiaed  varioua 
•    securing     In*    reo<  ce    or    bond    wilh 

nt  of  lines  iutliotad  for  tin*   pnblicni1 
other  libels  in  newspapers;  but  this  Act  il 
.v  :j:)  Vict.  c.  24. 
g  \  I   Mr,  Bfozoo  was  indicted  for  publishing  the  poems 
of   Shelley, (*i)    a  work    described    in    the    indictment   as  u 
"near  ,   prubnOj  and   malicious  libel  of  and 

■rnin^  tl  iiau   religion,  and  of  and   concerning 

Scripture©,  and  of  and  concerning  Almighty  I 
ill    which    w  i in   passages    charged   aa 

blasphemous/'  the   indictment   setting  out  some   paaaagee 
from  the  poet  i  en  Mifcb  and  a  passage  in  m 

the  notes,      S,  r(    n»!     afterwards  Mr.  Justice)  Talfourd,  him- 
gasja   i h*-  jarj  ,  for  the  •!  tioble 

speech,  in  which  he  asked  whether  it  could  be  blasphemy 
IB    al  u  to  present    bo  the  world,  or  rather  to  the 

calm,  tin'  laborious,  tho  patient  searchers  aftt  •  and 

(*)  t   Mod.   State  Trial*,   860.     Tho  j»rum*cutor  in   this  cane   wjui 
kad,  i   *3 
'Sertoli  UIwIm  on  tho  Old  Tartan 

i io  »h«»uM  feel  «t  ta<  Mill  trial  w«jv 

i  nheuM  bo  a  ftilbjti      i 

Statu  In  •  hot Mr.  M 

kinate 
rcaiGUtor,    of  rotiliaUug   *m  womio 
raM  1»>  '  >nj, 

J  ,  «^v*  of  it       i  •  ryhody  km  tt  wu  *  jjtunMav- 

uutJttitoil   menij   for  tho  purpuMJ  ot  Yrxalioa  an 
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pa«tIv.  beauty,  who  alone  would  peruse  the  volume,  the  awful 
OvArnniL  mistakes,  the  mighty  struggles,  the  strange  depressions,  and 
—  the  imperfect  victories  of  such  a  spirit  as  Shelley's,  because 
the  picture  has  some  passages  of  frightful  gloom  ?  "  In  the 
wise  and  just  dispensations  of  Providence,"  said  the  accom- 
plished advocate,  in  a  passage  which  I  may  be  excused  for 
citing,  "  great  powers  are  often  found  associated  with  weak- 
ness or  with  sorrow ;  but  when  these  are  not  blended  with 
the  intellectual  greatness  they  countervail,  but  merely  affect 
the  personal  fortunes  of  their  possessors,  as  when  a  san- 
guine temperament  leads  into  vicious  excesses,  there  is  no 
more  propriety  in  unveiling  the  truth,  because  it  is  truth, 
than  in  exhibiting  the  details  of  some  physical  disease.  But 
when  the  greatness  of  the  poet's  intellect  contains  within 
itself  the  elements  of  tumult  and  disorder,  when  the  appre- 
ciation of  the  genius  in  all  its  divine  relations  and  all  its 
human  lapses  depends  on  a  view  of  the  entire  picture,  must 
it  be  withheld  ?  It  is  not  sinful  Elysium,  full  of  lascivious 
blandishments,  but  a  heaving  chaos  of  mighty  elements, 
that  the  publisher  of  the  early  productions  of  Shelley  unveils. 
In  such  a  case,  the  more  awful  the  alienation,  the  more 
pregnant  with  good  will  be  the  lesson.  Shall  this  life, 
fevered  with  beauty,  restless  with  inspiration,  be  hidden  ? 
or,  wanting  its  first  blind  but  gigantic  efforts,  be  falsely 
because  partially  revealed  ?  If  to  trace  back  the  stream 
of  genius  from  its  greatest  and  most  unearthly  breadth  to 
its  remotest  fountain,  is  one  of  the  most  interesting  and 
instructive  objects  of  philosophic  research,  shall  we,  when 
we  have  followed  that  of  Shelley  through  its  majestic 
windings,  beneath  the  solemn  gloom  of  '  The  Cenci/  through 
the  glory-tinged  expanses  of  '  The  Revolt  of  Islam/  amidst 
the  dream-like  haziness  of  '  Prometheus/  be  forbidden  to 
ascend  with  painful  steps  its  narrowing  course  to  its  farthest 
spring,  because  black  rocks  may  encircle  the  spot  whence 
it  rushes  into  day,  and  demon  shapes,  frightful  but  powerless 
for  harm,  may  gleam  and  frown  on  us  beside  it  ?"  He  urged 
also  that  the  poem  of  "  Queen  Mab  "  was  presented  with 
the  distinct  statement  that  Shelley  himself  in  mature  life 
departed  from  its  offensive  dogmas ;  that  it  was  accompanied 
by  his  own  letter  in  which  he  expresses  his  wish  for  its 
suppression ;  that  therefore  it  was  not  given  as  containing 
his  deliberate  assertions,  but  only  as  a  feature  in  tli€ 
development  of  his  intellectual  character.  He  asked  aLsc 
whether  it  was  not  "  antidote  enough  to  the  poison  of  a 
pretended  atheism  that  the  poet,  who  is  supposed  to-day  to 
deny  Deity,  finds  Deity  in  all  things?" 
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m,   C.J.,    told    ttie  jury    that   ho   and   they 

u  mm  bound  t«.  take  the  law  as  it  had  been  handed  down 

1  ilv   (|«n aatioo   for   their  consideration  was, 

whether   m    their  Opinion  the  work,  which  had  been  made 

the  subject  of  p  red   the    imputations  that 

at    bf   the    indictment,   and   whether    the 

sher    had    sent   it   forth    deliberated  into    the   world, 

tin  wing  its  character  to  be   such.      The  purpose  of  the 

ted  from  'Queen  MabJ  was,  he  thought,  to  cast 

and  insult  upon  what  in  Christian  minds  were  the 

ii    was  nut,  however,  suffi- 

I    mere  passages    of  such   an    offensive  char 

is!  in  11   work   in  order   to  render  the  pubh< 

!   criminal ty  ;  it  must  appear  that  no  condem- 
ns  of  such  passages  appeared   in  the  context.     It  had 
laid  thai  tue  axtraoramarj  poem  in  anaatioti  was  the 
roduction    of  a    mere    youth.      Were    the    lines   indicted 
shook  the  feelings  of  any  Christian  reader  ? 
see  explained,  or  was  their  virus 
/<d   by    ui\  i  the  margin,   by  any   note 

[f  not,  they  were  libels  on  God, 
»le.*'      The  jury   returned  ■   verdict  of  guilty; 
:  turd  all  further  proceedings  on 
of  his  costs.  (<*) 

accused  of  wickedly  and  feloniously  publishing, 
rtnin  blasphemoui  boon 
netammg  a  denial  of  the  truth  and  authority  of  the   H  1> 

ares    and  th  ian    religion,    and    devised,    i 

I    intend^  ilit'v.  ridicule,  and   bring 

contempt,  •ran  qoI   allowed  in   h  lb  to  the 

from   the    Bible    for  the  purpo- 
"  No  animadi  i  pskh 
Clerk,  "can    have  th 
ng  the  court  IWITW   from  ifen  dm  you  what 

li  pobli  ling  to  vilify 

religiou  is  an  off  in  law;  and  it  is  no 

to  say  that,  in  your  opinion,  the  passages  oonUiined 
rkfl  are  I  '  tba  U  tin 

character  ascribed  to  it,     If  you  can  ibow  that  the  Lord 
Advocate    has    mistaken  the  theaa  passages, 

(*}  *  Mod   Sut.-  trials,  :\t]  j,      HUckhurti,  J.,  idJmliiig  to  toil  aw  in 
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Justice 
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i^rwiii  our  (1  Brown  627).    See  also  /totaftw'j  Ml). 
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Pah  iv.  that  they  do  not  deny  the  truth  of  the  Bible,  tihatt  i&ey  do 
cuxnuiVL  not  vilify  it,  that  is  a  point  of  which  the  jury  will  judge." 
—  In  charging  the  jury,  his  Lordship  thus  stated  the  law: 
"  The  Holy  Scriptures  and  Christian  religion,  are  part  of  the 
statute  law  of  the  land ;  and  whatever  vilifies  them  is  there- 
fore an  infringement  of  the  law.  There  can  be  no  contro- 
versy in  a  court  of  justice  as  to  the  merits  or  demerits  of 
a  law.  Our  duty  is  to  interpret  and  explain  the  law  ai 
established,  while  it  is  yours  to  apply  it.  Now  the  law  of 
Scotland,  apart  from  all  questions  of  Church  Establishment^ 
or  Church  government,  has  declared  that  the  Holy  Scriptum 
are  of  supreme  authority.  It  gives  every  man  the  right  of 
regulating  his  faith  or  not  by  the  standard  of  the  Holy 
Scriptures,  and  gives  full  scope  to  private  judgment* 
regarding  the  doctrines  contained  therein ;  but  it  expressly 
provides  that  all '  blasphemies  shall  be  suppressed',  and  that 
they  who  publish  opinions  'contrary  to  the  known  principles 
of  Christianity/  may  be  lawfully  called  to  account,  and 
proceeded  against  by  the  civil  magistrate.  This  law  doea 
not  impose  upon  individuals  any  obligation  as  to  thai 
belief.  It  leaves  free  and  independent  the  right  of  private 
belief,  but  it  carefully  protects  that  which  was  established 
as  part  of  the  law  from  being  brought  into  contempt."(a) 
Howponfah»hK  Blasphemous  publications  are  punishable  either  by  indict* 
ment  at  common  law  (b)  or  by  criminal  information.  Persons 
convicted  were  formerly  compelled  to  stand  in  the  pillory,(r) 
besides  suffering  other  punishments.  The  Act  of  56  Geo.  8, 
c.  138,  which  abolished  the  punishment  of  the  pillory  in 
most  cases,  provides  (sect.  2)  that  the  court  may  in  all  cases 
where  it  was  formerly  used,  pass  such  sentence  of  fine  or 
imprisonment,  or  of  both,  in  lieu  of  the  sentence  of  pillory 
as  to  it  shall  seem  most  proper. 

The  punishment  by  banishment  was  abolished  by  1 1  Geo.  4 
&  1  Will.  4,  c.  73,  s.  1. 

The  Scotch  law  is  not  different  from  the  English  law  on  the 
subject  of  blasphemous  libels,  (d)  An  Act  of  6  Geo.  4,  c.  47 
after  reciting  the  expediency  of  making  the  crime  punish 
able  in  the  same  manner  as  if  committed  in  England,  enactec 

(a)  The  prisoner  in  this  case  was  sentenced  to  fifteen  monthf 
imprisonment,  the  court  telling  him  that  if,  after  the  completion  of  hi 
punishment,  he  should  again  attempt  to  follow  the  same  trade,  either  ii 
Scotland  or  in  any  other  part  of  Great  Britain,  there  was  no  extent  us 
punishment  by  "  imprisonment  and  fine'  which  it  would  not  be  the  durj 
of  the  court  in  such  a  case  to  award. 

(6)  Reg.  v.  Uetherintfton  (5  Jur.  529). 

(c)  Hex  v.  Taylor  (Vent.  293;  3  Keb.  607),  Htx  v.  Waddingtim  (I  B 
&  C.  26  \  Rex  v.  Cariile  (3  B.  &  Aid.  161). 

(d)  See  the  direction  given  to  the  jury  in  Pattersons  case,  smpra. 
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d,  al  t  1 1  -urfc, 

p  tin*  punishment   •'♦'  H r i . *  or  Impri8oniiien 
or  t«.  bo  banished  from  the  United  King^  1  all 

uf  til*-  for  such  term  of 

irt  in  which  sm (fa    conviction  shall  take  pi 
-..-  the  p  :  m  I  j  1 1 » 1  _• 

-hall  not  depart  from  the  United   Kingdom 
after  the  pronouncing  of  such   s*  far   fclta 

of  going  into  banishment,  he  may  be  conv» 
parts  out  of  the  dominions   of  the  Sovt. M  -  the 

by  advice  of  the    Privy  Council,  mav  direct      If 
1  nt.'iiccl    to   be  banished,  after  tin-  end  of  fa 

hi  the  time  the  sentence  hat  been  pronov  i  at 

in  any  pari  of  the  United  Kingdom,  or  any  other 
oft)  reign's  domu  .vithout   some    lawful 

fare   the  ion   of  the   term  far   which   the 

Br  hae 
tender  being  so  at  large  and  being  thereof 

ttmi             i  to  Bach  place  ae  the  appoint 

ling  fourteen  yoars.(rf)     This  statu  to 
iti  1 1 coepfcion  of  tin  provision 

to    punishm  i      1>\     banishment,  which    are    repealed    by 
I  Viet,  c 


ays 


Taet  IV. 
Ciurm  II. 


LPTBB  III. 
UBSLB 

IK  jurisdiction    oif   our    common 

rial  ure,  i  I 
for  doubt. 

Of    Kim 

to  b  led   as  I  lie  i 

jlhsrmsJof  tin-  Acta  d  i 

i),  »,  .S,  blasphemy   vm*  piurish*hl 

,*th    IO    111-     |Mfl-ll    wli 

wiw.  vr  '* 

^  real  <»UU*,  on  '  *'>* 

laiulwiiliiniil    till  ifa   offender  alioulu   igtta  niata  inlisfactioa  to  Iha 

lull  ! 

I.  |  Skct  4* 
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Pa»t  IV. 
CvAirmm  III. 


Test  of 
obscenity. 


nation,  having  cognisance  of  all  offences  against  the  public 
morals. (a)  But,  though  one  HSl  was  indicted  in  Midiael- 
mas,  10  Will.  3,{b)  for  printing  and  publishing  some  obscene 
poems  of  Lord  Rochester  tending  to  the  corruption  of  youth, 
and  on  going  abroad  was  outlawed  for  the  offence ;  yet  in 
Easter,  (5  Anne,  in  the  case  of  Read,(<r)  who  was  indicted 
and  convicted  for  publishing  a  lascivious  and  obscene  libd, 
Holt,  C.J.,and  Powell,  J.,  on  a  motion  in  arrest  of  judgment 
were  so  strongly  of  opinion  that  the  offence  was  only 
punishable  in  the  ecclesiastical  courts,  that  no  judgment  wai 
pronounced  against  the  defendant.  However,  the  case  d 
Rex  v.  Qnrl,(il)  in  1  Geo.  2,  settled  the  question  in  favonr 
of  the  jurisdiction  of  the  temporal  courts.  An  information 
was  filed  against  the  defendant  in  that  case  for  having 
published  a  base  and  obscene  libel  entitled  "  Venus  in  the 
Cloister,  or  the  Nun  in  her  Smock,"  and  he  was  found 
guilty.  An  argument  took  place  on  a  motion  in  arrest  ol 
judgment,  and  the  preceding  cases  were  referred  to,  the 
Attorney- General  urging  in  defence  of  the  temporal  juris- 
diction that  to  destroy  morality  was  to  destroy  tlie  peace  ol 
the  government,  since  government  is  no  more  than  publk 
order,  which  is  morality;  and  that  although  even-  immoral 
act  is  not  indictable,  such  as  telling  a  lie,  &c,  yet  if  it  is 
destructive  of  morality  in  general  and  does,  or  may,  affect 
all  the  subjects  of  the  realm,  it  then  becomes  an  offence  ol 
a  public  nature.  The  court,  dissenting  from  the  opinion: 
expressed  in  Read's  c-ise,  upheld  the  temporal  jurisdiction, 
and  Curl  was  pilloried  for  his  offence.  Since  this  decisioi 
the  temporal  character  of  the  offence  of  publishing  obscene 
and  immoral  works  has  not  been  questioned. 

Wilkes  was  convicted  in  1  70 1-,  imprisoned  and  heavily  finec 
for  publishing  an  obscene  and  impious  libel  called  "Ai 
Essay  on  Woman ; "  (c)  and  very  many  unreported  cases  o 
convictions  for  a  similar  offence  have  since  taken  place. (/) 

The  test  of  obscenity  in  any  publication,  according  t4 
Cockburn,  C.J.,(</)  is  this  :   "Whether  the  tendency  of  thi 

790). 


'I'M. 


Str. 


(a)  Sir  Charles  Sadie  ys  cast,  1663  (Keb. 

(b)  2  Mr.  700 ;  Dig.  L.  L.  6<>.  (<■)  Fort.  98. 
(<f)  2  Str.  789.     One  of  the  members  of  the  court  when  this  caae  tin 

came  before  it,  Fortescue,  J..  wa*«  of  opinion  that  the  offence  thougi 
great,  was  not  punishable  by  law.     lb.  7'J<>.  (<)  4  Burr.  2527. 

(/^  As  to  other  forms  of  obscene  or  indecent  publication,  see  S» 
Charles  Sedleys  case  (nli  supra):  R<x  v.  CrumUn  (2  Camp.  89);  R.  \ 
Rourerard  (cited  1  Den.  O.  C.  338 :  2  Car.  &  K.  988):  lUy.  v.  \\\b 
(1  Den.  C.  C.  888) ;  Riy.  v.  Watson  (2  Cox  Crim.  Cub.  876)  :  ifc*;.  ^ 
Holmes  (1  Dears.  C.  C.  207). 

{y)  Rty.  v.  llicklin  (L.  Rep.  3  Q.  H.  371  :  18  L.  T.  N.  S.  39* 
36  1-.  9,  J.  8  M.  C. 


*rtor  charged  as  0  j»rave  and  corrupt  those      P**r  iv. 

ire  open  to  such  immoral  it:  and  into    ciuriHiiiL 

hose  hands  a  publication  of  the  sort  may  fall. 

kg  aud  keeping-  in  one's  possession"   obscene  Htitaf 
s  and  selling  them  is  not  an  * 
"  obtaining  and  procuring ,J  them  P*** ■ 
for    th  it    pnrpofti  ble  misdemeanor  at   | (QnnOB 

lavs  \  itn  reference  to  oonnl  Ing  the  former  m  mi 

•life,  Lord  Campbell,  CJ*,  said  \  u  W5b  must  bold  them 

bad,    bocnusr   tluv   are   <<ai>istcnt   with   the  possibility   that 

plaintiff  in  error  may  have  had  the  pictures  is  fa 
suasion  with  an  in  intention;   and   there  is  no  ad 

tthitwn  to  1>  .Inch  oan  be  oonsidered  as  the  Brat  il 

iroeecuti<  iademeanor Procuring  is  ao 

an  unlawful   step  taken  in   pursuance  01 
nb<  ^obscene  prints  to  deprave 

and  corrupt  the  public  W 

1  I  &  15  VlCt.  C\   100  ted  thie  ft*  SoUinjofc 

mrer  any  person  shall  be  convicted  of  any  public  or  war 

iblic  sill  public  view,  of  »ne 

r  indec  n  i,  it  shall  be 

lawful  for  the  c  ace  the  offender  to  be  imprisoned 

ii  now  warranted  by  law,  and  also  to  be  kept  to 

hard  lab. air  during  the  whole  or  any  part  of  guch  term  of 

impi  it/' 

into  Parliament   by  Lord 
tdl  for  rn  ually  previa r 

and  other  art 
issue  warrants  to  search  for  and  seize  r  I , 
Tin  second  ' 

m.-  wuli   rasped  to 

ribl  uitned  at.        1 

was  warm  I  od  upon  by  Lord  l./nd- 

speech  pointing  out 

I  he  e^rea  and  the  wri  v  «>f 

greatest   dr 
nn  i  of  the  Aet       Alterations  were  made  by 

;  I   unpbeU  to  ma  I  *  h»s  Bill 
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l,  n*  it  orijpn  '   I-*"H"*1  '"<'  B  com* 

v    r»>[air  |j*t»oii   i 

■ 
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Pa«t  iv  Sect.  1  of  this  Act  (20  &  21  Vict.  c.  88)  provides  th 

chars*  iii.  "  it  shall  be  lawful  for  any  metropolitan  police  magisfanfev 
Power"uTie*ivh  other  stipendiary  magistrate,  or  for  any  two  justices  ofti 
jor^MK'M  peace,  upon  complaint  made  before  him  or  them  upon  ost 
*c  pli:tarn>*  that  the  complainant  has  reason  to  believe,  and  does  beUefi 
that  any  obscene  books,  papers,  writings,  prints,  pictwrm 
drawings,  or  other  representations  are  kept  in  any  bona 
shop,  room,  or  other  place  within  the  limits  of  the  juristic 
tion  of  any  such  magistrate  or  justices,  for  the  purpose  4 
sale  or  distribution,  exhibition  for  purposes  of  gain,  lendim 
upon  hire,  or  being  otherwise  published  for  purposes  of  gem 
which  complainant  shall  also  state  upon  oath  that  one  a 
more-  articles  of  the  like  character  have  been  sold,  diflferi 
bated,  exhibited,  lent,  or  otherwise  published  as  aforesaid,  a 
or  in  connection  with  such  place,  so  as  to  satisfy  such  mags 
trate  or  justices  that  the  belief  of  the  said  complainant  is  wei 
founded ;  and  upon  such  magistrate  or  justices  being  ah 
satisfied  that  any  of  such  articles  so  kept  for  any  of  the  pm 
poses  aforesaid  are  of  such  a  character  and  description  tha 
the  publication  of  them  would  be  a  misdemeanor,  and  propc 
to  be  prosecuted  as  such,  to  give  authority  by  special  warns 
to  any  constable  or  police  officer  into  such  house,  shof 
room,  or  other  place,  with  such  assistance  as  may  be  neon 
sary,  to  enter  in  the  daytime,  and,  if  necessary,  to  use  fore 
by  breaking  open  doors  or  otherwise,  and  to  search  for  am 
Beize  all  such  books,  papers,  writing;,  prints,  pictures,  dras 
ings,  or  other  representations  as  aforesaid  found  in  sod 
house,  shop,  room,  or  other  place,  and  to  carry  all  th 
articles  so  seized  before  the  magistrate  or  justices  issainj 
the  said  warrant,  or  some  other  magistrate  or  justices  era 
cising  the  same  jurisdiction ;  and  such  magistrate  or  justice 
shall  thereupon  issue  a  summons,  calling  upon  the  oocupte 
of  the  house  or  other  place  which  may  have  been  sp  entered 

amendment  enacted  that  the  complainant  should  set  forth  the  facts  a 
which  he  entertained  that  belief,  and  if  the  justice  were  satisfied  on  tha 
facte  that  the  books  and  prints  were  kept  as  alleged,  he  might  issue  k 
search  warrant,  with  this  additional  guard,  that  he  must  be  satisfied  the 
were  such  books  and  prints  as  that  their  publication  would  constitute 
misdemeanor  by  the  common  law.  There  was  also  this  further  secant] 
that  the  magistrate  must  not  only  be  satisfied  that  the  publication  of  Uwi 
liooks  and  prints  was  a  misdemeanor,  but  a  misdemeanor  which  ougt 
to  be  prosecuted  by  indictment : v  (Parliamentary  Debates,  July  3n 
1857.) 

The  Hill,  as  originally  introduced,  contained  a  clause  empowering th 
Chief  Commissioner  of  Police,  where  he  had  reasonable  information  Uu 
obscene  works  were  kept,  to  grant  a  warrant  in  the  same  manner  as 
magistrate  or  justices ;  but  the  clause,  being  objected  to,  was  omitted 
(76.) 


Paw  iV, 

I  IC    III, 
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nVtnr  n?  the  said  warrant,  to  appear  within  seven  days 
indiary  magistrate  or  any  two  just  u 
is  for  the  distriol .   to  show  whj  the 

arti  1  should  not  be  destroyed  ;  and  if  suchoccu- 

u  claiming  to  be  the  owner  of  the 
•H  shall  not  appear  within  the  time  aforesaid,  or 
11  appear,  and  such  magistrate  or  justices  shall  be  satisfied 
U  articles,  or  any  of  them,  are  of  the  char 

,  and  that  such,  or  any  of  them,  have   been 

■t  f'»r  any  of  the  purposes  aforesaid,  it  shall  be  lawful   Ear 

said    magistrate  or  justices,  and  he  Off  they  are  her 

required  to  order  the  articles  so  seized,  except  such  of  tin  in 

as   be  or  they  may  consider  necessary  to   be  preserved  as 

dence  in  some  further  proceeding,  to  be  destroyed  at  tie 

iirntmn  of  thr  time  hereinafter  allowed   f<>r   lodging  an 

ppenl,  u  of  appeal  as  hereinafter  menti «l  be 

I  snch articles  shall  be  in  the  meantime  impound 
id  if  such  megistraU)  or  justices  shall  be  satisfied  that  the 
s  seized  are  not  of  tin  character  stated  in  the  warrant, 
for  any  of  the  purposes  aforesaid,  be 
hwith  direct  them  fco  be  restored  bo  the 
or  other  place  in  which    they  were 
d." 

r  justices,  before  ordering  a  search  and  n*™  thin** 
-iti>ii.d  of  three  things :  SJil'i 
the  beli  bo  complainant   is  well  foaadodj 

I  far  Mr 
md  deecrtptioo 
ttia  publication   of   them   would    be    a   misdemeanor-, 

id    thirdly,    that    the    publication    in    the    manner  alleged 
mid  !>♦*  proper  to  be  prosecuted,  (a)     And  the  iuf 

SeesiotlH  are  ileO    in   effect    t«>    bo    HltwHed  Of  the    samo 

things.       Befon  works  seised   to  be 

deetmyed,  tl  lined   that   the  m  licit! 

heen    kept    fur  any   of   the  purposes 

id  be 
Bideiiieanor  to   publish    them,  an  I    that  it    irottld    not 
lly  li  |iublish  them,  Imr   thai    il  would 


to  b 


■ 


kul 


The  words  "and   proper  !«•  be  pruserutod  as  such 

lerted  in  H<* 

urn,    J  .  Q    !• 

M  i  Eflaakburu.  J.,  /'■> 

in  it.,   flmi  i  U,  ••  man 

a  }>»<  10   tiltftl   if  uxfoaait   pMMgct  Wv-rv 
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act  of  guarding  against  the  vexatious  prosecatkmrf 
ers  of  old  and  recognized  standard  works,  in  wti/k 
lay  be  some  obscene  or  mischievous  matter,  ejg^  tib 

){  Dryden. 

work  be  in  itself  obscene,  however  innocent 
>tive  of  its  publisher,  the  publication  of  it 
ble  misdemeanor,  and  the  work  may  be  seised  by* 
•ate  or  justices  under  sect.  1  of  20  &  21  Vict,  c  8S]U 
re  a  pamphlet  called  "The  Confessional  Unmasks!; 
g  the  depravity  of  the  Romish  priesthood,  the 
f  the  confessional,  and  the  questions  pat  to 
ession,"  containing  extracts  in  Latin,  witl| 
T  the  same,  from  various  writers,  half  the  pamphfat 
j  to  controversial  matters,  and  the  other  half  bdaf 
obscene  as  relating  to  impure  and  filthy  acts,  woHv 
eds,  was  circulated  by  the  appellant,  a  member  d 
3rotestant  Electoral  Union/'  not  for  profit  or  gait, 
the  purpose  of  exposing  what  he  deemed  to  be  th 
of  the  Church  of  Rome,  and  particularly  the  immfr» 
f  the  confessional,  the  pamphlet  in  met  containing  • 

and  notes  condemnatory  of  the  tenets  and  princjnki 
writers  cited  from,  the  Court  of  Queen's  Bench  fidi 
e  justices  were  right  in  ordering  a  number  of  oopiei 
pamphlet  to  be  seized  in  the  appellant's  house  wai 
ed  as  obscene  books  within  this  section. (6)  "I  tab 
1  Cockburn,  C.  J., "  that,  apart  from  the  ulterior  object 
ihe  publisher  of  this  work  had  in  view,  the  work  itself 
very  sense  of  the  term,  an  obscene  publication, 
msequeutly,  as  the  law  of  England  does  not  allow 

obscene  publication,  such  publication  is  indictable. 
re  it  therefore  that  the  publication  itself  is  a  breach  of 
.  But  then  it  is  said  for  the  appellant,  '  Tes,  but  his 
l>  was  not  to  deprave  the  public  mind ;  his  purpose 

expose  the  errors  of  the  Roman  Catholic  religion, 
lly  in  the  matter  of  the  confessional.'  Be  it  so.  "The 
n  then  presents  itself  in  this  simple  form  :  May  yos 
;  an  offence  against  the  law  in  order  that  thereby  yoo 
Feet  some  ulterior  object  which  you  have  in  view* 
may  be   an  honest  and  even   a  laudable  one?    My 

is,  emphatically,  no.     The  law  says,  yon   shall  not 

it  of  such  authors  as  Dryden  or  Pope,  he  would  say — 4  Although 
is  very  indecent  passages,  and  ought  never  to  have  been  inserted 
works,  yet  this  is  not  a  case  for  a  prosecution : ' "  (Parliamentary 
,  July  13, 1857). 

Uy.  v.  HicUin  (L.  Rep.  8  Q.  B.  378 ;  37  L.  J.  89,  M.C. ;  18 
.  S.  898.  (J>)  IL 
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It  an  obscene  work,     An   obscene  work  La  hore  pnb- 

and  a  work,  the  obscenity  oi'  win*  »h  and 

is  impossible   to  suppose   that   the  man  who 

pul  mus1   nol    bare  known  and  seen  that  the  off 

Opon  the  minds  of  many  of  those  into  whoso  hands  it  would 

tie,  would  be  of  a  mischievous  and  demoralizing  character. 

I  think  the  old  sound  and   honeel    maxim    that  yon 

i  evil  that  good  may  come,  is  applicable  in  law  as 

well  as  in  morals  ;    ami  here  we  have  a  certain  and  positive 

il   produced  for  the   purpose   of    effecting   an    uncertain, 

,  and    very  doubtful  good.     I  think,  therefore,   t  hi- 

case  for  the  order  is  made  oat ;  and  although  I  quite  concur 

aking  that  the   motive  of  the  parties  who  published 

is    work,  however   mistaken,    was    an    honest  one,  yet    1 

but  whit    tin  v  had  thai  intention  which 

f  i  In  ad  ha!  they 

kh  II  that  tins  work  must  have  the  tend< 

which    in  tion, 

ineh ,  Mi-    teud(  morali  of 

■me.      The   nn-ili 

1  think,  cannot  be  exaggerated.     But  i1  \<  not  upon  that   I 
I   in    the  judgment    1    pronounce,     I  am  of 
oj  med   recorder  h as  fonnd,  thai  thii  ii  en 

q.     1  held  t  hal  \\  here  ;»  man  publish 
irk  manifestly  *»hsi-,'iie  ln>  must    l> 
int  from  that  aei  ;  and  i  ■■ 

It*  i    I    thu-  fUUiul  the  iui 

lie  in  the  month  of 
in  who  d  '  Well,  I  flaking  Ihe  law.  but  I 

w.i  ry  purpaee/ 

Vnu  must  abide  bj  the  law, 
*n  oplisb  yonr  objeot,  joo  in 

&1  manner,  or  lei  n  |  nun 

wh  liegnb" 

rson   aggrieved   by  any  act  or  f  Am**) 

e  magistrate  es  in  or  concerning  the  i  I  ?LS2 

the  al>  may  appeal   t-     ihc  next   general  or 

session*  for  th 
tee  in   ii 

have  &o  ae  lie  magi 

poace  whoso  n« 
liioo  in  vv  f  such  appeal,  and  of  the  ground* 

:hm   seven  day  tormrnetion.  and 

vt  general  or  quarter  eeeeions,  and  oi»u> 

surety,  before  a  ju  ice  for  ■ 
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or  place  in  which  such  act  or  determination  shall 
n  place,  personally  to  appear  and  prosecute  such 
id  to  abide  the  order  of  and  pay  such  costs  as  shall 
ed  by  such  court  of  quarter  sessions,  or  any 
i?nt  thereof;  and  the  court  at  such  general  or 
essions  shall  hear  and  determine  the  matter  of 
»1,  and  shall  make  such  order  therein  as  shall  to 
court  seem  meet ;  and  such  court  upon  hearing 
y  determining  such  appeal  shall,  and  may,  accord- 
heir  discretion,   award    such    costs   to   the   party 

or  appealed  against,  as  they  shall  think  proper; 
ich  appeal  be  dismissed  or  decided  against  the 
,  or  be  not  prosecuted,  such  court  may  order  the 
pi  zed  forthwith  to  be  destroyed  :  provided  always 
all  not  be  lawful  fur  the  appellant  on  the  hearing 
uh  appeal  to  go  into  or  give  evidence  of  any  other 
>f  appeal  against  any  such  order,  act,  or  determi- 
lan  those  set  forth  in  such  notice  of  appeal,  (n) 
!  enacts  that  u  no  plaintiff*  shall  recover  in  any 
r  any  irregularity,  trespass,  or  other  wrongful 
g  made  or  committed  in  the  execution  of  this  Act, 
iler,  or  by  virtue  of  any  authority  hereby  given,  if 

sufficient  amends  shall  have  been  made  by  or  on 

the  party  who  shnll  have  committed  such  irregn- 
.'spass,  or  other  wrongful  proceeding,  before  such 
•ought  ;  and  in  case  no  tender  shall  have  been 
diall  be  lawful  for  the  defendant  in  any  such  action 
of  the  court  where  such  action  shall  depend,  at 
before  issue  joined,  to  pay  into  court  such  sum  of 
i  he  shall  think  fit,  whereupon  such  proceeding, 
d  adjudication  shall  be  had  and  made  in  and  by 
•t  as  in  other  actions  where  defendants  are  allowed 
:>ney  into  court." 

ion,  suit,  or  information,  or  any  other  proceeding, 
nature  soever,  is  to  be  brought  against  any  person 
ling  done  or  omitted  to  be  done  in  pursuance  of 
or  in  the  execution  of  the  authorities  under  this 
ss  notice  in  writing  has  been  given  by  the  parry 
1  to  prosecute  such  action,  suit,  information,  or 
>ccoding  to  the   intended  defendant,  one  calendar 

least  before  prosecuting  the  sarne.(fr)  Such  action, 
rruation,  or  other  proceeding  must  be  brought  or 
ed  within  three  calendar  months  next  after  the 
nission  complained  of,  or  in  case  there  shall  be  a 

i)  20  &  21  Vict.  c.  83,  s.  4.  (6)  Sect  3. 
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mtinuitfi  lien  within  three  calendar  months 

next  after  the  doing  such  damage  ahaD  have  oeaaed.(a) 

The  state.  18  A  Lfl  Yin.e.  ii.nnd  28  A  24  910**0.32,  have 
taken  awa  !«  in  loitfl  for  defamation  which  the 

riaatical  Courts  formerly  possessed  in  Bngbttdi  Wales, 
and  Ireland. 
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CHAPTER  IV. 
SEDITIOUS  LIBELS 

era  a  long  period  of  our  hiatory  the  press  of  the  country  summer* 
censorship.    Thennml  ^)5!HH,3i  ' 

1  of  the  ]  used  by  them  itrictly  limited,  and **** 

publication  of  new  works  was  prohibited   unless  pi 
i  by  licensers.     I  h  hip  of  Mi"  presa 

wa<-  ifeive  of  the  Crown,  exercised  chiefly 

through  the  tribunal  nl  the  Star  Chamber.     <  hi  the  abolition 
of  the  8  mIm  t,  in  Hill,  the  Long  Parliament  Assumed 

f  the  jurisdiction  I  by  thai  court  in  ninth 

the  press,  and  parsed  many  *ev«-rr  ordmanoea  iu 
printing.     The  restraints  of  tin-  press  wviv  ron- 
by  t li< *  Licensing  Art  of  13  &  1  I 
\  ii  Act  f  toeee  m 

:  seditions;,  treasonable,  and  nnlirnnnod  booki  and 
for   regulating  of  prhi  I    printing 

'Phis  Art    interdicted  the  prii  pamphlets 

:j,  ^ork,  and  the   \ 
It4?d  the  munoer  of  master  pi  tied 

number  of  their   presses  and  apprentices  j 

S,  and  imp-  - ed  ><  \vn-  p<  agninst 

pnniahmi  ■  !  under 

m>:)     It  continn  rill  1679,  and  hi   I 

88,  t.  2L 

g  exoept  la  London,  Oxford, 
{). 

1  ceased  for  a  time  to  operate, 
t  opinion  <*f  Mc    [ndgei  «>n  the  wdnVct  ol  mHoemed  priaiaajj  wu 

of   Hcojh  in,  a  boolucuVr    Cor  the  publication  of  a  H 

Perton,   liberty,   l*roperty, 

It    iiiiwtf  .Ir.Lii  luiunly  tltAt  all   jM-nmtiM  I 

ilo  *  '  .  pahfifl 

•*ni#t  won  beoni  niaj  i  ,,.,  ii»c  j^mm  j 
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part  iv.      was  revived  (by  1  Jac.  2,  c.  17)  for  seven  years.     In  1692  it 
t'HAKiE*  iv.    was  continued  (by  4  Will.  «fc  M.  c.  24)  until  the  end  of  tke 
- —         session  of  1  (>'.».'$,  since  when  its  operation  has  ceased,  not- 
withstanding several  attempts  to  revive  it.(/i)     The  liberty 
of  the  press  dates  from  that  year. 
Librny  or  piws.      The  liberty  of  the  press,  according  to  Blackstone,(6)  when 
rightly  understood,  "consists  in  laying  no  ftrerioim  restraints 
upon  publications ;  not  in  freedom  from  censure  for  criminal 
matter  when  published." (*•)     Though  this  is  true,  it  cannot, 
as  ilnllam  remarks, (i/)  be  said  to  exist  in  any  security,  or 
sufficiently  for  its  principal  ends,  where  discussions  of  i 
political  or  religious  nature,  whether  general  or  particular, 
are  rest  mined  by  too  narrow  aud  severe  limitations.     What 
the  actual  limitations  are  in  matters  political  will  be  dia- 

by  law :  that  all  bi>oks  which  are  scandalous  to  the  Government  bit 
be  seized,  and  all  persona  so  exposing  them  may  be  punished;  and. 
further,  that  all  writers  of  news,  though  not  scandalous,  seditious,  or 
reflective  upon  the  Government  or  the  State,  yet  if  they  are  writes 
(as  there  are  few  others)  of  false  news,  they  are  indictable  and  punish- 
able upon  that  account  "  :  (7  St.  Tr.  929.) 

(n)  "  AYhilcthc  Abbey  was  hanging  with  black  for  the  funeral  of  the 
Quern,  the  Commons  came  to  a  vote  which  at  the  time  attracted  tittle 
attention,  which  produced  no  excitement,  which  has  been  left  unnoticed 
by  voluminous  annalists,  and  of  which  the  history  can  Ik*  but  imperfectly 
traced  in  the  archives  of  Parliament,  but  which  has  done  more  for  liberty 
and  for  civilisation  than  the  Great  Charter  or  the  Kill  of  Rights.  Early 
in  the  session  a  select  committee  had  been  appointed  to  ascertain  what 
tcm}>orary  statutes  were  about  to  expire,  and  to  consider  which  of  those 
statutes  it  might  be  expedient  to  continue.  The  report  was  made  :  and 
all  the  recommendations  contained  in  that  report  were  adopted,  with  one 
exception.  Anion*:  the  laws  which  the  committee  advisee!  the  House  to 
renew  was  the  law  which  subjected  the  press  to  a  censorship.  The  ques- 
tion was  put  *  that  the  House  do  a^rce  with  the  committee  in  the  reso- 
lution that  the  Act  entitled  An  Act  for  preventing  abuses  in  printing 
seditious,  treasonable,  and  unlicensed  pamphlets,  and  for  regulating  of 
printing  and  printing  presses,  be  continued.*  The  Sjteaker  pronounced 
that  the*  noes'  hail  it:  and  the  *  ayes'  did  not  think  lit  to  divide:" 
(Macaulay.  Hist,  of  Eng.  vol.  4.  p.  .">!<».)  As  to  the  reasons  which 
induced  Parliament  to  discontinue  the  Licensing  Act,  see  p.  541  of  the 
volume  last  referred  to.  (M  4  Steph.  Com.  346. 

(r)  To  the  same  effect  Lord  Mansfield  :  "The  liWrty  of  the  press 
consists  in  printing  without  any  previous  licence,  subject  to  the  con- 
sequence of  law  :"  (  Th*  King  v.  Ihou  »!  St.  Asaph,  ft  T.  R.  420.)  Lord 
Ellenborough  :  "The  law  of  Kiigland  is  a  law  of  liberty,  and.  consis- 
tently with  this  liberty,  we  have  not  what  is  called  an  imprimatur;  there 
is  no  such  preliminary  licence  necessary:  but  if  a  man  publish  a  paper 
he  is  exposed  to  the  penal  consequences,  as  he  is  in  every  other  act.  il  ft 
be  illegal :"  (  Rt>  v.  Cohl+tt.  29  Howell's  St.  Tr  49. )  And  Fitzgerald.  J.: 
••  By  liberty  of  the  press  I  mean  complete  freedom  to  write  and  publish 
without  censorship  ami  without  rest  fiction,  save  such  as  was  al»solutely 
necessary  for  the  preservation  of  society  :"  (11  Cox  Cr.  Cas.  49.) 

(*/)  Const.  Hist.  vol.  3,  p.  227  (edit.  1832). 


i  it  IV 


8KDITI0US   LIBRL8, 
■.pier,   in   twating  of    libellous  attack 

hi  t h*-  \ilniiui-r  and  on  the  (\mstitu- 

generally. 

ler-red,  in  tin.1  first  pluee,  with  respect  to  Form  or  pah* 
-,  1*8  well  as  other  libels,  that  pictures,  engraving*,  h,"ll°" 
icuts   ni:iv  lie  libellous  ftS  u<  II  *fl  written  or  printed 

It  i>  tn  be  observed,  in  the  second  place,  that  in  I  i  FWtiou«ri' 

libelj  the  jury  are  the  sole  judgesof  both  I 
lUid  fart  !  thrv  are  feo  determine  not.  only  the  tart  of  publiea- 
,  bill  also  whether  the  libel  was  published  with  the  sedi- 
ment or  information. 
"You/1  said    Fitzgerald,   J,,   to    Hie   jury,    in  a  case   of 

the  nole  iudgei  of  the  gout  or  btaoa 

of  the  d«  The  judges  ai  to  give  any  help 

I. m  the  jmj  of  Ian  Mid  fact. 

them  l«r    whole    responsibility.        Ill    this 

the    true    guardians    of    the    liberty    of    the 

**  The  questions  of  law  are  usually  for  the  jud 

them  the  jury  are  bound  to  take  his  direction  j   the 

4  of  fact  are  si  ir  determination.     In  thin 

u liar  case  of  libel  the  ww  of  tlie    land  Baji  thai  the  jury 

"1  deters  lueetion,  whether  the  poblioal 

is  a  I  seditious  libel." 

i  that  the  Bouse  of  Commons  has  resolved  a  par- 
r  publication  to  bo  a  malicious,  scandal*  .ih,  and  seditn  m I 
tending  to  create  jealousies  and  divisions  among 
cetgn,  and  to  alienate  the  aflfo 

unir\   from  the  constitution,  doi 
jury  of  their  right  to  determine  whether  the 
lly  a  seditious  libel  or  not.(<0     In  a  case 
0  tins    -  old    the   jur,  this 

country  ■  defendant  could  never  be  crushed  by  the  name  of 

peat  that  name  might  be;  this  was 

!•     tie*  dh 

>  unions  which  had  failed:  in    the   ESmg  v. 
Stock  >  iintnons  w  prosecutors, 

hat  case  was 
Winght  of  LtlOA,  u*>r  did  the  jury  hold  them 

(a)  fies  fee,  ($46), 

USS  abo  per  Deasy,  ELf  uywi  thua 

girv*  the  wbatsnee  of  all  thiit  has  been  I 
man  may  |mMi  J*  anything  which  tv. 

bUmcdbh%  but  that  he  Might  t"  •■♦    i  «ttn  puhlldlSi  that  whuU 

k  bUmen  P.  575). 

TUKinft,  iUe**$  (2  F«ake'a  N.  F.  Css.  Si). 
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Part  IV. 

Chapter  IV. 

Giat  of  offence. 


Statutory 
ennctmeut*. 


hound  to  find  the  publication  a  libel  because  the  House  of 
Common >  had  voted  it  to  be  such. (a) 

The  niminal  intention  is  the  gist  of  the  offence.  "The 
crime  laid,"  said  Fitzgerald,  J.,  to  a  grand  juxy,(fc)  "  is  th? 
intent,  and  you  can  only  find  a  bill  against  the  accused  wh« 
you  come  conscientiously  to  the  conclusion — assuming  too 
find  the  articles  to  be  seditious — that  they  were  published 
with  the  intent  laid  in  the  indictment,  namely,  to  spread, 
stir  up,  and  excite  disaffection  and  sedition  against  the 
Queen's  subjects,  to  excite  hatred  and  contempt  towards 
Her  Majesty's  Government  aud  Administration,"  &c.    ■ 

Libels  Agaixst  the  Sovkhkign*  Persoxai.lt. 

The  old  law  on  the  subject  of  words  spoken  or  writtei 
against  the  Sovereign  personally  has  undergoue  considerable 
alteration  in  more  recent  times. 

The  following  statutory  enactments  on  the  subject  a» 
still  in  force: 

An  Act  of  o  Edw.  1,  c.  31,  provides  "that  from  hence- 
forth none  be  so  hardy  to  tell  or  publish  any  false  news  or 
tales  whereby  discord,  or  occasion  of  discord  or  slander  may 
grow  between  the  king  and  his  people,  or  the  great  men  of 
this  realm." 

Sect.  1  of  6  Aune,  c.  7,  made  it  high  treason  for  any 
person  maliciously,  advisedly,  and  directly,  by  writing  or 
printing  to  maintain  and  affirm  that  the  then  sovereign  was 
not  the  lawful  and  rightful  queen  of  these  realms,  or  thai 
the  Pretender  had  any  right  nr  title  to  the  Crown,  or  that 
any  other  person  or  persons  has  nr  h:»ve  any  right  or  title  to 
the  same,  otherwise  than  according  to  the  Bill  of  Rights,  (t) 
the  Act  of  Settlement. (f/)  and  the  Aets  for  the  Union  of 
England  and  Scotland  ;  or  that  the  kings  or  queens  of 
this  realm,  with  and  by  the  authority  of  Parliament,  are  n«»f 
able  to  make  laws  and  statutes  of  sufficient  force  and  validity 
to  limit  and  bind  the  Crown,  and  the  descent,  limitation, 
inheritance,  and  government  thereof. 

Words  spoke1!  against  the  king  were  in  more  than  one 
case,  before  the  time  of  Charhs  1.,  held  to  be  treasonable. 
To  accuse  the  king  of  having  committed  murder.^*)  or  to 
say  that  a  king  «/'   /<i>'f,,  and  not   >l<  jure  was   the   rightful 

(a)  "J  Peake's  X.  1*.  (as.  SiJ.  *7.  The  jury  in  this  case  returned  a 
veuliet  of  not  guilty.  Ri  x  v.  SUwhUih  was  tin*  oaso  of  a  criminal  infor- 
mation tihil  against  the  dcfcmlmt.  in  accordance  with  a  vote  of  the 
House  of  Commons,  for  publishing  a  review  of  the  articles  uf  impeach- 
ment against  Warren  I  hustings.    The  jury  fount  I  the  defendant  not  jruiltT. 

{h)  *^ee  Rtif.  v.  Sufi  irrm  (11  Cox  Crim.  (as.  47  V     See  also  TJit    Ki*l 


v.  Jietvts  (-2  Peake's  X.  1\  (as.  K4). 


00  12  &  13  Will.  3.  c.  2. 


(f)  1  Will.  &  M.  scss. 


(e)  Juliana  Quick's  com  (21  Hen.  6). 
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Icin  lonnt  to  high  [h)     Hut  in  tin       vx*t  iv. 

igh  Pine,(e)  who  having  spoken    eium*  rv 

nil  disparaging  words  oonoemmg  th<-   ki&g  (Clmrles  L),  — 

11  r In'  judg<  ible    thrtn- 

eelv.  der  and  resolve  whni    otfeiiee    tii«*  speak  ii 

rds    was,   it    WM    reeolvod    by   tliotn   "  tluit    fte 

4   the  words  !  .  they   w 

aa  *  r  be.  were  nut   fcreaaonj  that,  unless  it 

wci  nlar  statute,  no  words  will  be  treason.'* 

jje  the  king  with  ■  personal  \  held  by  the 

judges,  upon  debate  of  Peachara's  oaj  *  he  I  reason,  (rf) 

Tin*   law  as  to  poked,  0Q6  WOOld  ined,  taiMUM 

on  held  ble  to  unpublished  wrtUl,|t 

wn;  -lergymnu  named    Peaeham  was 

id  guilt  in  the  reign  of  Charles  I.,  for  certain 

passage*  in  a  sermon  found   in    h  Inch  was  nevi*r 

intended  to  I".  • 
however,  wore    of  opinioD    I  ot  treason,  and 

"  Thifl  ^ir 

irefore  weigh eih  very  little;  and  do 

■  I  t^  i(  i  <\      In  the  case 

unpublished  paper,  forming  port  of 

a  th  work  •>  >nt,  found  in  eras 

Slustice 
tefferies)  in  hi  bed  tint  tin-  doc* 

tnii  ined  in  the  |»  oseonahl* 

an*!  with  nee.(//)      If  this  ]>h}h>v 

0     the  treasonable    praetiees  I    in    tin* 

ild    no    doubt    D  in 

race  again  nublished  ;  "but 

r  n  i  of  aooli 

^didJ 
I  - 

(*/)   /A,   I  (r)    /6    1 

p,  1,  199. 

1   KillL'  l  .J  .Mil     -I      I   '    i     *  I     I     "■  "-I  Mi>-  ,\M     .Mi,    \   -I  ..    -|'T  ,'    <    l:.C  nii'i  ||   |fl 

■  BMU  «.i.himN-Iv  l»,f„n    th.  v  <*mi|.|   attfi  n  npi.t.itiiiutv 


hll.j 


14  111 


tmVi 
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Pakt  iv.      will  not  make  a  man  a  traitor."(a)    The  judgment  in  Sidney's 
chaprb  iv.    cftse  WAS  reversed  by  Act  of  Parliament  in  1689.(6) 

—  Though  neither  words  spoken  nor  an  unpublished  writing 

will  amount  to  an  overt  act  of  treason,  to  make  good  an 
indictment  of  compassing  the  death  of  the  sovereign,  under 
25  Edw.  3,  c.  2,  yet  a  writing  which  imports  such  a  compassing, 
if  it  be  published,  will  amount  to  an  overt  act  of  treaaoi 
under  that  statute,  (c) 
Atuckionthe  Apart  from  statute,  all  contempts  against  the  sovereign's 
•overeign.  person  or  government,  are,  according  to  the  text  books,  very 
highly  criminal,  and  punishable  with  fine  and  imprisonment, 
by  the  discretion  of  the  judges,  upon  consideration  of  all  the 
circumstances  of  the  case.((?)  Under  this  head  is  ranked 
contemptuously  speaking  of  the  sovereign,  as  by  cursing 
him,  &c,  or  giving  out  that  he  wants  wisdom,  valour,  or 
steadiness  ;  or  in  general,  doing  anything  which  may  lessen 
him  in  the  esteem  of  his  subjects,  weaken  his  government, 
or  raise  jealousies  between  him  and  his  people,  (e)  Stating 
or  insinuating  that  he  acts  from  partial  or  corrupt  motives, 
or  with  an  intention  to  favour  or  oppress  any  individual,  or 
class  of  men,  would  be  a  seditious  libel;  but  not  the  impu- 
tation of  holiest  error  without  moral  blame,  (f) 

It  is  a  criminal  libel  to  publish  falsely  of  the  Sovereign,  as 

of  any  other  person,  that  he  is  insane. (<j) 

Lord  Ellen-  A  leading  case  on  the  subject  of  seditious  libels  is  that  of 

JutoD^M-TwS;  The  Khty  v.  Lamhert  ami  Prmj9(h)  in  which  the  law  relating 

^^reum00      to  seditious  libels  which  attack  the  Sovereign  personally  is 

personally.        fully  stated  by  Lord  Ellenboroug'h,  C.J.,  in  his  summing  np 

to    the  jury.      The    defendants    were    the  printer  and  the 

proprietor  of  the  Mornimj  Chmuirlc,  and  the  libel  for  the 

publication  of  which  the  criminal  information  was  filed  was 

the  following  :  "  What  a  crowd  of  blessings  rush  upon  one's 

mind  that  might  be  bestowed  upon  the  country  in  the  event 

of  a  total  change  of  system  !     Of  all  monarehs,  indeed,  since 

the  Revolution,  the  successor  of  ("Jeorge  the  Third  will  have 

the  finest  opportunity  of  becoming  nobly  popular." (i")     Lord 

(a)  Foster,  chap.  1,  p.  108. 

(//)  See  the  Act  (a  private  one)  in  i*  St.  Tr.  99<5. 

(c)  Hale's  I\  C.  118:  Foster's  First  Discourse  on  Treasou,  chap.  1. 
198;    Williams  sea*  (2  Roll.  Hep.  ,s*  :  :>  Inst.  121). 

(</)  Hawk.  P.  C.  book  1.  c.  £  (0  lb. 

( /)  /'«■  Lord  Elleuborough,  Rtx  v.  Lamlkrt  awl  Perry  (2  Camp. 
402,403). 

(if)  R*x  v.  Ilamy  (2  B.  &  ('.  257).  (/<)  2  Camp.  898. 

(/)  The  information  charged  that  the  defendants  ••  being  sedition, 
malicious,  and  ill-disposed  persons,  and  being  greatly  disaffected  to  our 
present  Sovereign  Lord,  (Jeorge  the  Third,  &c.  and"  to  his  ailminutn- 
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The  fair  moaning  of  the  expression 
Iiaul  I  think  ag*  of  pnlitn  ul  system — 

d  not  a  change  in  the  frame  of  the  established  government 
but   in  the  measures  of  policy  which  have  h»  »me 

0  pursued.     By  total  iIi.niLT'*  of  ijeti  tinh  not 

t  fion  or  cfc  for   the  of  the 

ssor  of  his  Majesty  is  mentioned  iaunedU 

ly  after.     The  writer  goes  on  to  speak  of  tie  Musings 

may  be  enjoyed  upon  the  ace*  *rinoe  •  ►!" 

id  therefoi  id  be  understood  to  allude  to* 

nge  inconsistent  with  the  full  vigeu  of  the  monarchical 

f  the  constitution.      NoWj  I   do    not    know  t  h ;  1 1    merely 

that  there  would   bo   b  from    i 

afcem,  without  n  to  the  period  a!  which  the)  may 

be  expected*  is  expressing  a  iriefa  of  b  sentiment  tl 
rfitiv  expressed  in  reviewing 

The  information    treats   th 

ilif  pi  i  potwonal  a«luji- 

I  the  government  of  the  Hut.  Hum  may 

rror  in  the  preei  m,  without  any  vicious  motive*, 

reatest  virtues,  on  the  part  of  tin-  reigning 
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pak  iv.      and  say  or  insinuate  that  his  Majesty  acts  from  any  partial 
chattkk  iv.    or  corrupt  view,  or  with  an  intention  to  favour  or  oppres 
—         any  individual  or  class  of  men,  and  it  would  become  molt 
libellous.     However,  merely  to  represent  that  an  erroneoos 
system  of  government  obtains  under  his  Majesty's  reign,  I 
am  not  prepared  to  say  exceeds  the  freedom  of  discussion  on 
political  subjects  which  the  law  permits.     Then  comes  tke 
next  sentence :  'Of  all  moiiarehs,  indeed,  since  the  Reroli- 
tiun,  the  successor  of  George  the  Third  will  have  the  fine* 
opportunity   of  becoming   nobly   popular.'      This  is  man 
equivocal ;  and  it  will  be  for  you,  gentlemen  of  the  jury,  to 
determine  what  is  the  fair  import  of  tho  words  employed. 
Formerly  it  wa<  the  practice  to  say,  that  words  were  to  be 
taken  in  the  m<  »re  lenient  sense ;  but  that  doctrine  is  now 
exploded ;  they  are  not  to  be  taken  in  the  more  lenient  or 
more  severe  sense ;  but  in  the  sense  which  fairly  belongs  to 
them,  and  which  they  were  intended  to  convey.     Now,  do 
these  words  means  that  his  Majesty  is  actuated  by  improper 
motives,   or  that   his  successor  may  render  himself  nobly 
popular  by  taking  a  more  lively  interest  in  the  welfare  of 
his  subjects  ?     Such  sentiments,  as  it  would  be  most  mis- 
chievous, so  it  would  be  most  criminal  to  propagate.     Bat 
if  the  passage  only  means  that  his  Majesty,  during*  his  reign, 
or  at  any  length  of  time,  may  have  taken  an  imperfect  view 
of  the  interests  of  the  country,  either  respecting  our  foreign 
relations  or  the  system  of  our  internal  policy,  if  it  imputes 
nothing  but   honest  error  without  moral  blame,  I  am  not 
prepared  to  say  that  it  is  a  libel.     The  extract  read  at  the 
request  of  the  defendants  (rr)  does  seem  to  me  too  remote  in 
point  of  situation  in  the   newspaper  to  have  any  material 
bearing  on  the  paragraph  in  question.     If  it   had   formed 
a  part  of  the  same  discussion,  it  must  certainly  have  tended 
strongly  to  show  the  innocence  <>f  the  whole.     It  speaks  of 
that   which  even* body  in   his   Majesty's  dominions   knows, 
h\<  Majesty's  solicitude  for  the  happiness  of  his  people:  and 
it  expresses  a    respectful  regard  for  his    paternal   virtues. 
What    cunnectinn   it   has   with   the   passage  Sv't   out    in   the 
information,  it  is  for  you  to  determine.    Taking  that  passage 
substantively  and  by  itself,  it  is  a  matter,  L  think,  somewhat 
doubtful,     whether    the    writer    meant    to    calumniate   the 
person  and  character  of  our  august  Sovereign.      If  you  are 
satisfied  that  this  was  his  intention,  by  the   application  of 
your  understandings  honestly  and  fairly  to  the  words  corn- 
er) The  defendant  was  allowed  to  read  another  paragraph  from  tltf 
same  newspaper,  at  a  considerable  distance  from  the  alleged  libel  and 
printed  in  a  itiiTerent  type,  for  ihe  purpose  of  explaining  it. 
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past iv.      papers  in   particular;    but,   according   to  the   report,  the 
chaptiw  iv.    evidence  produced  at  the  trial  was  that  he  acted  merely  mi 
servant  to  the  printer,  and  that  his  business  was  only  to 
clap  down  the  press;    and  few  or  no  circumstances  ww 
offered  of  his  knowing  the  import  of  the  paper,  or  being  con- 
scious of  doing  anything  illegal.     It  was  objected,  by  the 
counsel  for  the  defendant,  that  the  paper  ought  not  to  be 
thought  a  libel  upon  tho  royal  family,  because  the  chanctofl 
drawu   in  it  were  by  no  means  agreeable  to   the  person 
supposed  to  be  represented  ;  but,  if  anything  related  to  then, 
it  was  entirely  opposite  to  what  each  was  known  to  deserve; 
and,  secondly,  that  the  evidence  did  not  come  up  to  the 
charge,  the  fact  of  printing  being  charged  to  be  atteuded 
with  a  malicious  and  traitorous  design,  whereas  it  was  only 
proved  that  it  was  done  through  ignorance  and  in  obedience 
to  his  master's  authority.     It  was  answered  by  the  counsel 
for  the  Crown  that  they  were  only  called  on  to  show  that 
the  construction  they  put  upon  the  paper  was  such  as  the 
generality  of  readers  would  put  upon  it,  according  to  its 
obvious  and  natural  sense ;  and,  secondly,  that  if  they  could 
have  given  evidence  of  express  malice,  that  fact  would  have 
been  treason  within  the  statute  of  6  Anne,  c.  7 ;   but  die 
charge  being  only  for  printing  and  publishing  a  seditions 
libel,  the  circumstance  of  malice  was  entirely  immaterial: 
and  the  Lord  Chief  Justice  (Raymond)  having  agreed  the 
law  to  be  so,  the  jury  found  the  defendant  guilty. (a) 

A  similar  information  was  tiled  against  a  compositor 
named  Knell,  one  of  two  servants  of  Mist,  for  printing  and 
publishing  the  same  work.  The  evidence  being  that  the 
defendant  and  his  fellow  servant  set  up  the  type,  and  that 
one  took  one  column  of  it  downwards  and  the  other  the 
other  column,  the  Chief  Justice  directed  tho  jury  to  acquit 
the  defendant  as  to  the  publication  ;  but,  if  they  believed 
the  evidence,  to  Hud  him  guilty  of  the  printing;  and  the  jury 
did  so.(/>)  An  old  bed-ridden  woman  was  indicted  for 
publishing  the  same  libel;  the  only  evidence  being  that 
she  kept  a  pamphlet  shop  at  which  the  libel  was  sold,  the 
shop  being  shown  to  be  a  mile  distant  from  the  house  in 
which  she  had  for  a  long  time  lain  bed-ridden.  The  jury 
refused  to  do  anythiug  eUe  than  Hnd  specially  the  circum- 
stances given  in  evidence  before  them,  and  the  Attorney- 
General  at  length  consented  to  withdraw  a  juror. lr) 
/ kt  North  Briton  In  1763,  an  information  was  tiled  against  John  Wilkes, 
for  printing  and  publishing  a  certain  malicious,  seditious, 

(a)  1  Barnarditft on's  Hep.  ;k>4.  (A)  lb.  :R»5. 

(c)  lb*  v.  Suit  (///.  3U6). 
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ad  scandalous  libel,  intituled   "  The  North  Briton,  number 
ling  to  vilify  and  tmduee  the  King  and  his  govern* 
to   impeach   ami  die  (ritj  and   honour, 

ad   v>    represent    and    make   it   to   be   believed   that    Ins 
most  gracious   Bpeech  delivered    from  his  throne 
tin    hnliatnent,  on  the  19th  day  of  April,  176:i,  contained 
and  gross   u  us  upon  the   puMlOj  and 

it  his  ii  m!  mflbrea  the  honour  of  Ins  Grown  to  l»e 

and  prostituted,  and  the  interests  of  hie  enbjecta  and 

to  be  treacherously  betrayed  ;   and  abo  to  romier  the 
king  and  his  government  oontemptible  and  odious,  and  to 

tumults,     OOmmottOnSj      and     j  and     tO 

violate  and  disturb  th>    pubHc  tranquillitj  order,  and 

peace  of  the  kingd.  in.     Me  w;ts  found  guilty,  and  seni 
tfi  be  fined  and  imprisoned.     UeorgeKeandey  ieted 

ting   and    publishing,    and    John   William*  of  pub- 
tig  the  same  number  of  The  North  Briton. (a) 

condition   of  Ireland,  in   1818,   indue ed   the  Govern- 
ment time  to  introduce  a  bill  into  Parliament  I! 
better  security  of  the  Crown  and  Government  of  the  United 
Kingdom,  by  making  it  treason  felony  to  publish  or  utter 
for  the  future   raofa    -editious  writings  or  language  as 

e  people  to  diss  and  rebellion, (fe)     The  bill 

became  law  the  same  yea?    I  i  A  I  -  Viet,  o.  18). 
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\  enacts,  "  that  if  any  person  whatsoever  after  the 
of  this  Act  shall,  within  the  United  Kingdos 
it,  compass,  imagine,  invent,  devise,  or  intend  to 
or  depose  our  most  gTacious  lady  the  Queen,  her 
successors  from  the  style,  honour,  or  royal  name  of 
rial  Crown  of  the  United  Kingdom,  or  of  any  other 
Majesty's  dominions  and  countries,  or  to  levy  iv 
Her  Majesty,  her  heirs,  or  successors,  within  aw 
ic  United  Kingdom,  in  order  by  force  or  constraint 
1  her  or  them  to  change  her  or  their  measures  or 
or  in  order  to  put  any  force  or  constraint 
in  order  to  intimidate  or  overawe  both  Houses  or 
:mse  of  Parliament,  or  to  move  or  stir  any  foreigner 
■er  with  force  to  invade  the  United  Kingdom,  <ff 
p  Her  Majesty's  dominions  or  countries,  under  the 
y  of  Her  Majesty,  her  heirs  or  successors,  and 
npassings,  imaginations,  inventions,  devices,  or 
s,  or  any  of  them,  shall  express,  utter,  or  declare 
fhimj  any  print in*j  or  icrithoj,  or  by  open  and 
%praking,  or  by  any  overt  act  or  deed,  every  person 
ins:  shall  be  guilty  of  felony,  and  being  convicted 
hall  be  liable,  at  the  discretion  of  the  court,  to  be 
ed(a)  beyond  the  seas  for  the  term  of  his  or  her 
fe,  or  for  any  term  not  less  than  seven  years,  or  to 
soned  for  any  term  not  exceeding  two  years,  with 
it  hard  labour,  as  the  court  shall  direct." 
I  provides  that  in  the  case  of  every  felony  punish- 
it  this  Act,  every  principal  in  the  second  degree 
y  accessory  before  the  fact  shall  be  punishable  in 

leelare  by  pnhlishiwj  an>i  ///*/«»//"/  •""  wri/ //#»/.  or  by  anv  over! 
il.  The  punishment  fur  the  offence  was  death.  The  pn- 
•  of  legal  opinion  was  in  favour  of  the  view  that  the  statute 

ft,  c.  7.  as  made  perpetual  by  o7  (Jeo.  ft.  e   t>.  did  not  extend 

The  present  Aft  (11  «ZSc  12  Viet.  c.  12)  v.v  passed  to  iii&ic 

l  the  subject  uniform  throughout   the  United  Kingdom,  by 

to   Ireland  (sect.   2)   all  the   provisions  «>f    the  former  Ait 

not  by  the  present  Aet  iv  pea  ltd.  Sect.  1  repeals  till  tin? 
of  f>7  (rco.  ft,  e.  f>.  on  \h\<  >ubjeet.  exeept  such  as  relate  to 
ssiug.  imagining,  inventing,  devising,  or  intending  death  or 
i.  or  any  bodily  harm  tending  to  death  or  destruction,  maim 
ig.  imprisonment  or  restraint  of  the  /«  rsmt  of  the  Sovereign, 
expressing,  uttering,  or  decl.-.iing  of  smh  compassing*, 
ns.  invention^  devices,  or  intention*;,  or  any  of  them. 

punishment  by  traii*|>ori.ivion  beyond  the  s,\is  has  Ki'n 
by  the  Acts  U>'&  17  Vict.  c.  !••,».  and  2o  &  21  Vict.  c.  ft.  au*\ 
nal  servitude  subotiuited  for  ir.  I»y  27  &  2S  Vict,  c  47.  De 
in  any  case  to  be  sentenced  to  penal  servitude  for  a  shorter 
i  live  years,  or.  if  previously  convicted  for  felony  (either  ou 
or  by  way  of  summary  couvictiou)  for  less  thau  seven  yean. 
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le  same    manner  as   the  principal  in  the  first  degree  is       p*™  iv 
by  the   Art   punishable  \   ami    rvvrv  AC  <*t     cw*™,  IV. 
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Cun  decided. 


folly  or  imbecility  of  the  members  of  the  Government.  .  .  * 
If,  in  so  doing,  individual  feelings  are  violated,  there  the 
line  of  interdiction  begins,  and  the  offence  becomes  the 
subject  of  penal  legislation." 

"  A  writer,"  says  Fitzgerald,  J.,  (a)  "  may  criticise  or 
censure  the  conduct  of  the  servants  of  the  Crown  or  the  acts 
of  the  Government ;  he  can  do  it  freely  and  liberally,  but  it 
must  be  without  malignity,  and  not  imputing  corrupt  or 
malicious  motives.  With  the  same  motives  a  writer  may 
freely  criticise  the  proceedings  of  courts  of  justice  and  of 
individual  judges — nay,  he  is  invited  to  do  so,  and  to  do  so 
in  a  free  and  fair  and  liberal  spirit.  The  law  does  not  seek 
to  put  any  narrow  construction  on  the  expressions  used, 
and  only  interferes  when  plainly  and  deliberately  the  limits 

are  passed  of  frank  and  candid  and  honest  discussion 

There  is  no  sedition  in  censuring  the  servants  of  the  Crown, 
or  in  just  criticism  on  the  administration  of  the  law,  or  in 
seeking  redress  of  grievances,  or  in  the  fair  discussion  of  all 
party  questions." 

Many  cases  have  been  decided  under  this  head  of  the  law 
of  libel,  but  no  finer  test  of  what  constitutes  the  offence 
can  be  deduced  from  them  than  the  following — the  plain 
intrinsic  tendency  of  the  particular  publication  to  produce 
public  disorder,  and  the  malicious  intention  of  its  author,  (b) 

In  Rex  v.  Tvtchtn(c)  the  defendant  was  charged  with 
having  falsely,  seditiously,  and  scandalously  written,  com- 
posed, and  published  a  certain  false,  malicious,  seditious, 
and  scandalous  libel,  intituled  "  The  Observator."  The 
information  set  forth  several  passages  from  "  The  Obser- 
vator,"  some  of  which  lamented  the  sad  state  of  the  country 
owing  to  the  influence  of  French  gold  on  those  who  had 
the  conduct  of  affairs ;  whilst  others  complained  of  the 
mismanagement  of  the  navy,  attributing  ignorance  and 
incapacity  to  those  who  had  the  management  of  it.  It 
having  been  contended  on  behalf  of  the  defendant  that  the 
publications  could  not  be  libels,  because  they  did  not  reflect 
upon  particular  persons,  Lord  Holt,  O.J.,  said  to  the  jury  :(d) 
"  This  is  a  very  strange  doctrine,  to  say  it  is  not  a  libel 
reflecting  on  the  Government,  endeavouring  to  possess  the 
people  that  the  Government  is  maladministered  by  corrupt 

(a)  11  Cox  Crim.  Cas.  49,  50. 

(//)  Starkie  on  Libel,  617,  3rd  Kdit. ;  Holt's  Hop.  424.  Rtx  v.  Betn- 
(12  Mod.  Rep.  219,  Holt's  Kep.  422),  llrx  v.  Laurence  (12  Mod.  311), 
and  Rex  v.  Bliss  (Dig.  L.  L.  122)  are  cases,  amongst  others,  in  which 
publications  of  this  nature  have  been  punished;  but  they  throw  no 
additional  light  on  the  principle  above  stated. 

(c)  U  Howell's  St.  Tr.  1095.  (d)  lb.  1127. 
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Bach  or  such  st;i  ithftr      Pa»t  tv, 

that    corrupt    ofl  r0    emu™  IV 


persons  thai  aire  employed  in 
in  tin*  navy  or  firm  v.  To  1 
appointed  to  administer  affairs  tainlya  reflection  on 

lovernincnt.      If  people  should  not  hi*  culled  to  account 

for  ing  the  people  with  an  ill  opinion  of  the  Qarfira- 

■  vcrnuieiir  em    Sttbeurl  <   tV»r   it  is  very  necessary 
for   all  Governments   that   the  people   should  have   a  good 
opinion  of  if  (*fe).   Ami  nothing  can  be  vrotae  to  an;  Sovern- 
to  endeavour  to  procure  animos  the 

mismanagement  of  it ;  this  has  been  always  looked  upon 
aa  n  crime,  and  no  Government  can  be  bhonl  it  be 

funished.      Now  i^ider  whether  those   words 

hare  read  bo  yondonol  beffed  an  ill  opiuion  of 

kion  of  the  OoTerninent*  (a) 

Richard  Francklin  was  tried  and  convicted  in  1731  for 

inting    and    publishing    in    1  a    seditions 

dtituled  "A   Letter  from  bbe  Hague/'  &)  wickedly, 

maHcionalyj  and   seditiously  contriving  ami    intending   to 

i  disqniel  the  public  p  inquillitj 

kingdom P  ii  ring  the   treaty  of   peace   into  contempt 

ace,  and  also  to  detract,  scandalise,  tradn* 
vil  i   of  II is  Majest j 

of  this  kingdom  and  his  principal  officera  and  minii 

fce,  and  to  represent    b 

.'  ae  persons  oi  i  Tity  and  ability,  and  ea  enemi 

public  i.  and  to  cause  it  to 

d  that  II      Mi    stybyth  "t"  his  said  principal 

I  ministers  intruded  to  break  and  violate 
last   mentioned  i  private  mi 

Raj  mond,  O.J.,  io  bo  sea 

ly  or  indirectly,  because  thi  re  an 
Mpointed    by  the   law    in   case  he   has  injured  any  per 

oely  scandalising  him  in  his  character;  and 
duch  less  is  a  ma^  other  public 

'■  character  to  be  stained  lireotly  or  ind 

the   law  hath  pointed  out   another  ly   than 

pne  Tson  cither  in  a 

And 
i  among  private  per  lanse  thej  flow  f\ 

i  and  tend  to  <  oefaoarn  uge 

them,  tlieir  families   and    kin*: 
c  peace;  and  the  law  reckons  it  a  gr<  when 

(a)  Tntchin  wm  ooi  na\  wan  afterward*  granted  on 

i  technical  point,  and  he  was  not  tried  again. 
(6)   •  V»  (17  Howell  letter  from  the 

""  wan  mid  to  have  been  written  by  Bolingbrokc. 
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Pabt  iv.      the  libel  is  pointed  at  persons  in  a  public  capacity,  as  i 

Ohatoe  iv.    reproach  to  the  Government  to  have  corrupt  magistrates 

—         substituted  by  his  Majesty,  and  tends  to  sow  sedition 

disturb  the    peace   of   the  kingdom."      And  his  Lon 

refused  to  allow  the  admission  of  any  evidence  to  prove 

the  matters  charged  in  the  libels  were  true. (a) 

In  1777  an  information  was  filed  against  John  H< 
charging  that  the  defendant  wickedly,  maliciously, 
seditiously  intending,  devising,  and  contriving  to  sti 
and  excite  discontents  and  seditions  amongst  his  Maje 
subjects,  and  to  alienate  and  withdraw  the  affection,  fid< 
and  allegiance  of  his  Majesty's  subjects  from  his 
Majesty,  and  to  insinuate  and  cause  it  to  be  believed 
divers  of  his  Majesty's  innocent  and  deserving  subject* 
been  inhumanly  murdered  by  his  said  Majesty's  trooj 
the  province,  colony,  or  plantation  of  the  Massachu 
Bay,  in  New  England,  in  America,  belonging  to  the  Ci 
of  Great  Britain,  and  unlawfully  and  wickedly  to  seduce 
encourage  his  said  Majesty's  subjects  in  the  said  prov 
colony,  or  plantation  to  resist  and  oppose  his  Maje 
Government,  &c,  did  wickedly,  maliciously,  and  seditic 
write  and  publish  a  certain  false,  wicked,  malicious,  8 
dalous,  and  seditious  libel  of  and  concerning  his 
Majesty's  Government  and  the  employment  of  his  troop 
The  information  was  tried  before  the  Earl  of  Mansfiel 
a  special  jury,  and  the  defendant  was  found  guilty 
sentenced  to  pay  a  fine  of  200/.  to  the  king,  to  be  impris« 
for  twelve  months  and  until  the  fine  should  be  paid,  an 
find  sureties  for  his  good  behaviour  for  three  years,  (r) 

In  1804  an  information  was  filed  against  William  Col 
for  a  libel  upon  the  administration  of  the  Irish  Governu 

(a)  Francklin  was  sentenced  to  pay  a  fine  of  100/.,  to  be  imprii 
for  a  year,  and  to  find  security  for  his  good  behaviour  for  seven  ye* 

(b)  The  seditious  libel  set  out  in  the  information  was  as  follov 
u  Kintf*  Arms  Tacern,  Cornhill,  June  7,  1775. — At  a  special  ine 
this  day  of  several  members  of  the  Constitutional  Society,  durin 
adjournment,  a  gentlemen  proposed  that  a  subscription  should  be  u 
diately  entered  into  (by  such  of  the  members  present  as  should  ap] 
the  purpose)  for  raising  the  sum  of  KM)/.,  to  be  applied  to  the  rel 
the  widows,  orphans,  and  aged  parents  of  our  beloved  American  f 
subjects,  who,  faithful  to  the  character  of  Knglishmen,  preferring  « 
to  slavery,  were  for  that  reason  only  inhumanly  murdered  by  the  1 
troops  at  or  near  I^xington  and  Concord,  in  the  Province  of  M 
chuset,  on  the  10th  of  last  April,  which  sum  being  immediately  collt! 
it  was  thereupon  resolved,  that  Mr.  Home  do  pay  to-morrow  hit 
hands  of  Messrs.  lirownes  and  (  ollison,  on  the  account  of  Dr.  Frai 
the  said  sum  of  100/.,  and  that  Dr.  Franklin  be  requested  to  appl 
same  to  the  above  mentioned  purpose.*1 

(c)  11  St.  Tr.  264  (20  How.  St.  Tr.  651) ;  Cowp.  Rep.  672. 
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and  opoQ  the  public  conduct   and  oharacter  of  the   lj«»nl 

1-      The 

a   letter  aigned  "  Javerna,"  published  in  the 
aial  i<  >n  charged  1 1 
unlawfully  and  maKctonaly  devising 
ititJ  iih  ,»f  the  King  to  hatred 

dialike  of  his  Mi|  lion  an: 

kingdom,  and  to  insinuate  md  oaoae  it  to  be  be] 

*ople  of  thai  purl  of  the  United  Kingdom  of  Great 

I  lied  Ireland  urn*  opui  eved, 

and  r  v  our  said  lord  the  K  nment  of  the 

•aid  pari  oftl  d  Kinj^om,  and  to  traduce,  defame,  and 

vilify  bid  lord  tho  King,  in 

n  of  the  (iovi ■nimcnt  of  the  laid  part  of 

did    unlawfully   and  mali- 

ly  prin!  and  pabliab  thr  amid  libel.  wan 

do!  t i.  tubliaher  of  i be  letfc 

aiug  11  f >  to  H  '   li 

bal    if  :«   publication   be  <1  t<» 

her  \  \u-  r\j»rilii -nt    Im  tlr  or 

obloquy,  the  pen  tdactiug  himself  is  expoaed  to  the 

of  thr  law.     it  ia  n  crime.     It  baa  ever  hern  oon- 
lether  it  I  in  one  fom 

rd  Chief  J  as!  red  all  ambig 

(juration;   and  although,  period  wb  oaae 

il    politic 

be  judge*  of  tri  bj  ani 

n  for  ft  now  trial If  you  ar  nioa  that 

thi*   pubh  hurtful   to  the  individoak  or  to  thr 

;   will  find  the  defendant  guilty;  if  on  tin* 
C4>ntr 

target 
nml-  h) ' 

IffM  (Qed    in    1811    ;rj 

h    Hunt    \°<>i*    pi 

,"  laid  Lord    Bll  igh   to  ti 

i,  being  umliciou 

Ui.l    fflliltj  Jtiljg- 

SUttJt.  bariiu  I    Innr-  h 

(t> 

moil  Pt*M  in  Ireland),  who  «  a*  KiibarntuniUj  hi 

f&  ojuoic  of  ll< 
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hxr  iv.      ill-disposed  persons,  and  unlawfully  and  maliciously  devising 
trail  iv.    an(i  intending  to  injure  the  military  service  of  our  lord  the 
—         King*  an(l  to  insinuate  and  cause  it  to  be  believed  that  an 
improper  and  cruel  method  of  punishment  was  practised  in  the 
army  of  our  said  lord  the  King,  and  that  persons  belonging 
to  the  said  army  were  punished  according  to  such  method 
with  great  and  excessive  severity,  and  thereby  to  raiae  and 
excite  discontent  and  disaffection  in  the  minds  of  the  per- 
sons belonging  to  the   said  array,  and  to  deter  the  liege 
subjects  of  our  said  lord  the  King  from  entering  into  the 
same,  published  the  paper  in  question,  and  the  question  for 
you  to  try  is,  whether  the  publication  has  fairly  the  tendency 
imputed  to  it.     If  it  has  that  tendency  the  persons  must  be 
punished  who  have  published  it,  intending  to  produce  that 
effect.    If  it  shall  appear  to  you  that  such  is  the  obvious  ten- 
dency of  the  paper  which  is  in  evidence,  then  what  it  is  incum- 
bent on  the  prosecutor  to  prove  will  have  been  made  ont.w(a) 
In  1820  an  information  was  filed  against  Sir  Francis  Burdett 
for  writing  and  publishing  a  certain  scandalous,  malicious, 
and  seditious  libel  of  and  concerning  the  Government  of 
this  realm,  and  of  and  concerning  the  troops  of  our  lord  the 
King,  unlawfully  and  maliciously  devising  and  intending  to 
raise  and  excite  discontent,  disaffection,  and  sedition  among 
the  liege  subjects  of  the  King  and  amongst  the  soldiers  of 
our  said  lord  the  King,  and  to  move  and  excite  the  liege 
subjects  of  our  said  lord  the  King  to  hatred  and  dislike  of 
the  Government  of  this  realm,  and  to  insinuate  and  cause  it 
to  be  believed  by  the  liege  subjects  of  our  said  lord  the  King 
that  divers  of  the  liege  subjects  of  our  said  lord  the  King 
had  been  inhumanly  cut  down,  maimed,  and  killed  by  cer- 
tain troops  of  our  said  lord  the  King  at  Loughborough,  in 
the  county  of  Leicester,  on  the  10th  of  August,  1819;   the 
libel  being  contained  in  an  address  to  the  electors  of  West- 
minster, {b)     Best,  J.,  told  the  jury  that  whether  the  address 
was  published  with  the  intention  alleged  in  the  information 
was  peculiarly  for  their  consideration,  but  added  that  the 
intention  was  to  be  collected  from  the  paper  itself,  unless  the 
import  of  the  paper  were  explained  by  the  mode  of  publi- 
cation or  any  other  circumstances ;  that  if  it  appeared  that 
the  contents  of  the  paper  were  likely  to  excite  sedition  and 
disaffection,  the  defendant  must  be  presumed  to  intend  that 
which  his  act  was  likely  to  produce  ;  and  that  if  they  should 
be  of  opinion  that  such  was  the  intention  of  the  defendant, 
the  paper  published  with  such  an  intent  was  a  libel,  (c)    The 

31  Howell's  St.  Tr.  408.  The  jury  returned  a  verdict  of  not  guilty. 
4  B.  &  Aid.  95.  (c)  lb.  120. 
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jury  found  the  defendant  trinity,  and  on  motion  for  a  new 
trial  the  Court  of  Kind's  Bench  held  that  the  question  had 
been  correctly  left  to  the  jury. ('0 

A  body  of  police  having  dispersed  an  assembly  of  people 
at  Birmingham,  an  indi  for  seditious  libel  wafl  pre- 

ferred  against  t  In  -  writer  and  publisher  of  certain  resolutions 
agreed  to  by  a  body  called  the  General  i.'<>tivcutiou,condemn- 
ing  the  act  of  the  police  as  "a  wanton,  fllijiaii^  and  unjust 
outrage  upon  the  people  of  Birmingham  by  a  bloodthirsty 

Kl  unconstitutional  force  from  London,  acting  under 
of  men  who,  when  out  of  office,  sanctioned  and 
took  part  in  the  ja  of  the  people,  and  now,  when  they 

share  in  the  public  plunder,  seek  to  keep  the  people  in 
slavery  and  political  degradation ;"  asserting  that  the  people 
of   Birmingham    were  4i  the    beet    judges    of  their    own 
right  to  meet  in  the  Bullring  or  elsewhere,  have  their  own 
feelings  to  consult  respecting  the  otitrug  ,  and  are  Uie 

bent  judges  of  their  m  and  re- 

justice;"  and  that  tl  a  particular  individual  (Dr. 

ylor)  "affords  another  convincing  proof  of  the  absence  of 
all  justice  in    England,  and  clearly  shows  that  there  II  no 
security  for  life,  liberty,  or  property   fill  the  p 
the  laws  they  are  called  upou 
ledafep  J.,  thus  directed  the  jury  as  to  the  Liw  :   «  \ ",.u 

DOnidder    whether  the    - 
menoement  of  the  indictment,  that  there  was  an  un- 
ul  assembly  wliich   wafl    dispersed   by  the   police,   be 
<>r   not,    and,  if    it    be    true,   jqq    will    then    have  to 
r  whether  this  publication   wafl  Or  wafl  not  a  C 

ri  of  the  events  which  had  occurred; 
object  of  it  was  merely  to  show  that  the  con- 
the  police  was  improper,  that  would  not  be  illegal, 
every  man  has  a  right  to  give  every  public 
candid,  full,  and   free  discussion.      If  the   language  of 
paper   was   intended    to    fiud    great    fault   with  the 
■ce,  even  that  might  not  go  beyond  the  bo 

you  have  to  say,  looking  nt  the  whole 
s  so.   With  roapaot  to  the 
if  n   contain*  no  more  than  a  calm  and  <] 
discussion,  alio  win;:  for  a  lit  u's 

minds — for  you  cannot  suppose  that  persons  in  an  i 
staf«*  will  discuss  subjects  m  us  calm  a  manner  as  if  tf 
were  discussing  matters  in  which  they  felt  no  interest — that 

(o)  Sir  I  (uvlrtt  wis  seaUmcod  to  f litre  months' 

mat,  tads?'  / 


of 

It-. 


Paw  IV 
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would  bo  no  libel ;  but  you  will  consider  whether  the  kind  of 
terms  made  use  of  in  this  paper  have  not  exceeded  the 
reasonable  bounds  of  comment  on  the  conduct  of  the  London 
police.  With  respect  to  the  second  resolution,  it  is  no  sedi- 
tion to  say  that  the  people  of  Birmingham  had  a  right  to  meet 
in  the  Bullring  or  anywhere  else ;  but  you  are  to  consider 
whether  the  words  that  '  they  are  the  best  judges  of  their 
own  power  and  resources  to  obtain  justice/  meant  the  regular 
mode  of  proceeding  by  presenting  petitions  to  the  Crown  or 
either  llouso  of  Parliament,  or  by  publishing  a  declaration 
of  grievances ;  or  whether  they  meant  that  the  people  should 
make  use  of  physical  forco  as  their  own  resource  to  obtain 
justice,  and  meant  to  excite  the  people  to  take  the  power 
into  their  own  hands,  and  meant  to  excite  them  to  tumult 
and  disorder.  The  third  resolution  refers  to  the  arrest  of 
Dr.  Taylor ;  and  if  the  arrest  of  Dr.  Taylor  was  considered 
to  be  illegal,  the  defendant  had  a  right  to  discuss  it  in  a 
calm,  quiet,  and  temperate  manner ;  and  if  Dr.  Taylor  had 
been  arrested  in  a  manner  wholly  illegal  and  improper,  we 
may  allow  for  some  warmth  of  expression.  I  have  already 
said  that  the  people  have  a  right  to  discuss  any  grievance 
that  they  have  to  complain  of,  but  they  must  not  do  it  in  ft 
way  to  excite  tumult.  It  is  imputed  that  the  defendant 
published  this  paper  with  that  intent,  and,  if  he  did  so,  it  is 
in  my  opinion  a  seditious  libel."  (<?) 

"  With  respect  to  the  intent  of  the  defendant,"  said  the 
same  learned  judge,  "  a  man  must  be  taken  to  intend  the 
natural  consequences  of  what  ho  has  done  ;  and  if  this  paper 
has  a  direct  tendency  to  cause  unlawful  meetings  and  dis- 
turbances, and  to  lead  to  a  violation  of  the  laws,  that  ia 
sufficient  to  bring  it  within  the  terms  of  this  indictment,  and 
it  is  a  seditious  libel."  (I) 


What  pahlica- 
tionii  are 
libelloua. 


Libels  on  the  Constitution  Generally. 

"  If  it  be  the  highest  crime  known  to  our  laws  to  attempt 
to  subvert  by  forco  the  Constitution  and  State,  it  is  certainlj 
a  crime,  though  of  inferior  magnitude,  yet  of  great  enormity 
to  endeavour  to  despoil  it  of  its  best  support — the  veneration, 
esteem,  and  affection  of  the  people.  It  is,  therefore,  ft 
maxim  of  the  law  of  England,  flowing  by  natural  conse- 
quence and  easy  deduction  from  the  great  principle  of  self- 
defence,  to  consider  as  libels  and  misdemeanors  every  species 

(o)  9  Car.  &  P.  460,  101. 

(h)  9  Car.  &  P.  4bG.     The  jury  returned  a  verdict  of  guilty  in  each 
case. 


attack  by  speaking  ori 
Ij  to  defame  or  I 

and  constitution  of  1 
of  the  Uw 

It    1*800* 

ho  grand  jury  in  the 
writers  in  Ireland  for 
plish  treasonable 
nn wary,  and  the  ignorant,  no 
limn     a    sedition*    pises.       Wan 
preachers*  of 

-ines,  which,  if  i 

on Words  maj  be  of  a 

might  arise  from  endrtr*)  heat,  be  ] 
reato  no  lasting  i 
permanent  effect  from 


permanent  effect  from  writingi/* 

Much  of  what  has  already  been  amid  in  general  a*  to  the 
other  kinds  of  aeditioiu  Kbest,  applies  also  to  the  pnawot 
flfaas     Criticism  on  aur  wmrL  d  tka  CeavafeataaaL.  aaada  Willi 


a  v\ 
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ism  on  any  part  of  the  Coi 
ring  about  improvement*  in  it,  era 
eck*  calculated  to  promote  iiawirrerfin 
ont ,  to  degrade  ana  vilify  the  Coneritartinw,  U 
ico  and  anywise  impair  the  exercise  of  it* 
termed  seditious  libels,  and  mouthed  aa  Sam* 
u  It  1,  ;be  community  and  to  the  proa-, 

uroed  judge,(«/)  "to  complain  of  a  grievance*  lie 

mere  assertion  of  a  grievance  tends  to  create  a  disooefeajf, 
which  in  a  sense  may  be  said  to  be  seditions  ,  hm  no  jury, 
n  real  grievance  was  not  forward,  and  iu  redrsas  from 
ftuaght,  although  the  language  used  might  be  objected 
~»o  jury  would  find  that  to  be  a  seditious  libel*   It  an/ 
ho  the  province  of  the  Press  to  call  attention  to  the  weak- 
seas  or  imbodlii y  of  a  Government,  when  it  was  done  tor  the 
public  good     How  closely  that  trenches  on  the  law  of  se«l 
tion ;  and  yet  such  writing,  when  bona  fid*,  would  roooivo 
protection  from  a  jury/9 

The  state  of  the  country  and  of  the  public  mi  *£■  * 

publication    takes  place  are  material  to  ho   <  btJJ* ' 

detc  whether  the  libel  was  published  with  a  sedi- 

tious iut 

azgerald,  J., (a)  in  one  of  the  late  prosecotiona 

i  (2nd  Edit.)*     (b) 
H  unsaid,  J.9  Hlj.  v.  >«/*<*»  sad  8**j.  v.  2mm 
ii). 

ri».  Ca*.  67. 
See  aim  p.  14V 
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Paw  iv.      for  seditions  publications  in  Ireland,  "the  coontiy  was  ftee 

r^  jv.  from  political  excitement  and  disaffection,  was  engaged  in 
—  the  peaceful  pursuits  of  commerce  and  industry,  the  public*-  | 
tion  of  such  articles  as  have  been  extracted  from  Ajmerican 
papers  might  be  free  from  danger  and  comparatively  inno- 
cent; but  in  a  time  of  political  trouble  and  commotion, 
when  the  country  has  just  emerged  from  an  attempt  tt 
armed  insurrection,  and  whilst  it  is  still  suffering  from  the 
machinations  and  overrun  by  the  emissaries  of  a  treasonable 
conspiracy  hatched  and  operating  in  a  foreign  land,  the 
systematic  publication  of  articles  advocating  the  views  and 
objects  of  that  conspiracy  seems  to  admit  but  of  one  inter- 
pretation. The  intentions  of  men  are  inferences  of  reason 
from  their  actions  where  the  action  can  flow  but  from  one 
motive,  and  be  the  reasonable  result  of  but  one  intention." 
whoto  domic*-  A  particular  passage  in  a  work  may  constitute  a  seditions 
i!*ud  it  libol ;  but  although  the  jury  are  to  form  their  judgment  upon 
the  particular  passage  charged  as  such,  they  may  compare 
it  with  the  whole  book,  and  see  how  it  is  qualified  by  it.(fl) 
So  with  regard  to  newspaper  articles  :  the  jury  are  to  con- 
sider not  isolated  passages,  but  the  whole  of  the  articles 
complained  of.  (b) 
utitoda  A  considerable  latitude  is  allowed  to  the  publications  of 

jUiiuSl  writer*,  political  writers.  "  in  a  free  country  like  ours,"  said  Lord 
Kenyon,  C.J.,(o)  "the  productions  of  a  political  author 
should  not  be  too  hardly  dealt  with."  And  Fitzgerald,  J., 
told  the  jury,  in  the  case  already  referred  to,  not  to  pause,  in 
dealing  with  the  articles  charged  as  seditious  libels,  upon  an 
objectionable  sentence  here,  or  a  strong  word  there ;  that 
it  was  not  mere  strong  or  turgid  language  that  was  to 
influence  them;  that  to  public  political  articles  great  latitude 
is  given  :  dealing  as  they  do  with  the  public  affairs  of  the 
day,  such  articles,  if  written  in  a  fair  spirit,  and  bond  fide, 
often  result  in  the  production  of  great  public  good  ;  and 
therefore  the  learned  judge  advised  and  recommended  the 
jury  to  deal  with  the  publications  before  them  in  a  free,  fair, 
and  liberal  spirit,  and  not  to  view  them  with  an  eye  of  nar- 
row criticism,  (d) 
Hrditiowi  puMi-  The  fact  that  tho  seditious  writings  are  only  copies  of 
r*mi,nf?fSill!jd  articles  published  in  foreign  newspapers,  does  not  exempt 
the  publisher  in  this  country  from  liability. 

It  was  contended  in  lhy.  v.  Piyott(e)  that  the  defendant 

(a)  l\r  Ix>rtl  Kenyon,  C.J.,  11.  v.  Reeves  (2  Feakc's  N.  P.  Cas.  87). 
Sou  aim)  lbs  v.  LamfnTt  and  Perry  (2  Camp.  400). 

(h)  JW  Fitzgerald,  J.  (11  Cox'Criin.  Cas.  68).  (c)  Ih.  86. 

(//)  11  Cox  Crim.  Cas.  f>9.  (e)  See  11  Cox  Crim.  Cas.  40. 
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was  justified  in  publishing,  as  foreign  news,  articles  of  a  pak  iv 
seditions  and  treasonable  character,  extracted  from  American  oa*mL  i 
newspapers.  "I  am  bound,"  said  Fitzgerald,  J.,  to  the  — 
grand  jury,  "to  warn  you  against  this  very  unsound  conten- 
tion ;  and  I  may  now  tell  you,  with  the  concurrence  of  my 
learned  colleague  (Deasy,  B.),  that  the  law  gives  no  such 
sanction,  and  does  not,  in  the  abstract,  justify  or  excuse  the 
republication  of  a  treasonable  or  seditious  article,  no  matter 
from  what  source  it  may  be  taken.  In  reference  to  all  such 
republications,  the  time,  the  object,  and  all  the  surrounding 
circumstances  are  to  be  taken  into  consideration,  and  may 
be  such  as  to  rebut  any  inference  of  a  criminal  intention  in 
republication.  If,  for  instance,  one  of  the  leading  newspapers 
should,  in  good  faith,  publish  the  proceedings  of  a  foreign 
conspiracy,  with  a  view  to  communicate  intelligence  or  a 
warning  to  the  nation,  accompanying  it  with  proper  editorial 
comments,  the  circumstances  would  in  every  rational  mind, 
negative  the  idea  of  any  seditious  design.  If,  on  the  other 
hand,  at  a  period  of  great  political  excitement,  where  a 
treasonable  confederacy  existing  amongst  them  was  urging 
the  deluded  people  to  armed  insurrection,  a  journal  was 
found  habitually  devoting  a  considerable  portion  of  its  space 
to  the  republication  from  a  foreign  source  of  treasonable  or 
seditious  articles,  addressed  to  the  people  of  this  country, 
without  one  word  of  warning,  or  one  note  of  disapproval, 
then  it  would  be  reasonable  to  infer  that  the  publisher 
intended  what  would  be  the  natural  consequences  of  his  acts, 
namely,  to  promote  some  seditious  object.  If  the  law  be 
powerless  in  the  case  of  such  publications,  then  we  may  as 
well  blot  out  from  the  statute-book  the  chapter  on  seditious 
libel,  which  would  take  away  from  society  the  great  pro- 
tection which  the  law  affords  to  their  institutions."  (a) 

Whether  a  newspaper  article  is  original  or  not,  may, 
however,  be  a  material  consideration  in  determining  the 
intention  with  which  it  was  published,  (b) 

The  following  is  a  summary  of  the  older  cases  decided  Summary  of  i 
under  this  head,  which  are  not  numerous,  owing  probably  older  c" 
to  the  fact  that  in  the  early  times  of  our  history,  libels  of 
this   class  were  considered  as  partaking  of  the  nature  of 
treason,  (c) 

(a)  11  Cox  Crim.  Cas.  46,  47.  Compare  the  remarks  of  the  same 
learned  judge  at  the  end  of  p.  56.        (b)  See  per  Fitzgerald,  J.,  lb,  56. 

(c)  Holt,  L.  L.  86.  Williams,  a  barrister  of  the  Middle  Temple,  was 
in  the  seventeenth  year  of  James  I.  indicted,  convicted,  and  executed 
for  high  treason,  in  writing  two  books,  the  one  called  "  Balaam's  Ass," 
and  the  other  called  "  Speculum  Regale,"  in  which  he  predicted  that  the 
king  would  die  in  the  year  1621  :  (2  Roll.  Rep.  88.) 
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Brewster  wa9  indicted  and  convicted  in  the  154 
II.,  for  printing  and  publishing  a  libel  called  "The 
x,  or  the  Solemn  League  and  Covenant/*  in  whkk 
declared  that  a  king  abusing  his  power  to  the  onr» 
of  religion,  laws,  and  liberties,  may  be  controlled  nl 
id;  and  if  he  sets  himself  to  overthrow  all  these  bf 
then  they  who  have  the  power,  as  the  estates  of  tb 
nay  and  ought  to  resist  by  arms,  (a) 
ho  29th  Chas.  II.  an  information  was  filed  against  one 
on,  charging  that  ho,   maliciously  and   traitoroodf 
ing  to  stir  up  sedition  and  to  create  a  disturbance 
m  the  King  and  his  people,  had  published,  uttered 
•oclaimed  of  and  concerning  the  Government  and  rele 
'land,  and  of  and  concerning  the  traitors  who  adjudge! 
Charles  I.   to   death,   that  the   Government  of  the 
^m  consists  of  three  estates,  and  that  if  a  rebellion 
.  happen  in  the  kingdom,  unless  that  rebellion  wee 
t  tho  three  estates,  it  was  no  rebellion.     The  court, 
sing  that  the  words  did  tend  to  set  on  foot  that  posi- 
pou  which  tho  war  levied  in  lGil  by  the  two  Houses 
t  tho  King  was  grounded,  were  much  displeased  that 
insel  for  the  defendant  would  pretend  to  defend  them, 
tut  any  tolerable*  sense  upon  them,  and  gave  judgment 
3  King.(&) 

tho  5  th  Anne  Dr.  Brown  was  convicted,  on  an  infor- 
i,  of  having  published  a  libel,  entitled  "  Mercurius 
:us,"  reflecting  on  tho  State  and  Constitution,  as 
I  at  the  Revolution,  which  ho  represented  as  the 
ruction  of  the  laws  of  England/' (c) 
•eatiso  on  hereditary  right,  by  Bedford,  was  held  to 
bel,  though  it  contained  no  reflection  upon  any  part 
then  Government,  in  the  12th  Anne.(rf) 
information  was  filed  in  1754  against  Richard  Nutt 
inting  and  publishing  a  certain  false,  wicked,  scanda- 
seditious,  and  malicious  libel,  entitled  The  London 
vj  Post,  tending  to  represent  this  kingdom  in  a 
ible  and  wretched  state  and  condition,  and  with  a  view 
luce  the  late  happy  Revolution,  and  to  suggest  that  it 
l  unjustifiable  and  unconstitutional  proceeding ;  and 
)  dispute  and  call  in  question  the  settlement  and  limi- 

Rcx  v.  Bracstcr  (Hil.  Term,  15  Car.  2;  Dig.  L.  L.  7tf). 

it x  v.  ILtrri&m  (:i  Kob.  8-11 :  Vent.  :>24).       Harrison  was  sen- 

to  pay  a  tine  of  10u0/„  to  find  surety  for  his  good  behaviour  for 

ears,  aud  to  reuounce  his  error  hi  open  eourt.     He  brought  error 

[anient. 

?«?/.  v.  Brown  (Trin.  Term,  5  Anne ;  11  Mod.  8(3).     He  was  sen- 

to  the  pillory,  and  to  pay  a  tine  of  forty  marks.  (d)  2  Str.  789. 
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of  the  Bfl  ^»on  of  the  Crown  of  tliis  realm  in  the 

!      I  rious  family ;  and  to  represent  the  sumo 
and  w  1  CIS  A  warrantable,  and  to  make  it   be  beli< 
said  hk;(c^o  moat  happy  Revolution  and  the   settle- 
<»f  the  Cro   In  wn  of  this  realm  as  now  by  law  established 
hud  ;ied  with  fatal  and  pernicious  consequences  to 

.  forit   this   realm.      He  was  found  guilty,  and 
^he  ie  pillory,  a  fine  of  &00J.,  and  imprisonment  in 
<l  P'iirh  for  two  years. {a) 
Dr.  John  F,ci*shebbeare  was  convicted  in  1758  of  printing  and 
■  false,  wi  iandalous,  seditious,  and 

libel,  entitled  "A  Sixth  Letter  to  U  of 

>u  the  Progress  of  national  Ruin,  in  which  it  is 
#wn  that  the  present  Grandeur  of  France  and  the  Calama- 
tfation  e  g  to  the  Influence  of  Han 

t    England;    tending  to  traduce  the  Kevolu- 
reproooat  it  as  the  foundation  of  all   tli 
evils  and  calamities  which  tho  dofendant  would 
■innate  the  subjects  of  this  kingdom  did   labour 
ier;  ami  also  to  a  ry  of  King  William  III. 

and  of  King  George  I.  ;  and  to  represent  the  public 
measures  which  were  taken  and  pursued  during  the 
course  of  their  respective  reigns  as  wicked,  corrupt,  and 
fatal  measures  to  this  kingdom;  and  also  to  asperse,  scan- 
:vnd  vilify  the  late  King  and  his  administr.i 

kingdom  ;  and  to  make  it  thought 
i«3   public   affairs  of  this  kingdom   were   in  a   most 
unhappy  and  declining  state;  and  that  tho  subjects  of  I 
kin  innooeasarilv  and  most  intolerably  loaded  and 

with    taxes,    debts,   ami  flj  and  also   to 

hat  tbelat*   King  had  no  concern  for  the  people  of 
/land,  nor  any  rcgaiv  if  honour,  or  welfare 

of  this  kingdom,  but  that   the  treasure  and  riches  of  this 
kingdom  were  misapplied,  wasti  pated  in  support 

of  the  Electorate  of  Hanover  and  his  Gorm.tn  dominion 
>e  was  convicted  hi  1792  upon  an  inform;, 
with  being  the  author  and  publi> 
90a  1  which  was  u  to  traduce  and  vilify 

iud 
Bill  of 
rnment,  laws,  and  Parliament 
1  M 

flbitttftt  I  '■  '    :-• 

i  And  M*,mmtm0*\  n»  n».  (.lis  .n  ..-.. .  \ '■  •■  \-  ^iwmaA  tbm  rasa 
♦«o.  3,  K  UientUat,  not 

ya+TMitf  to  mail  rocnit  of  the  cottrt,  wn»  uaUawud. 
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n  Cuthell,  a  bookseller,  was  found  $&&  in  the  164 
hing  a  seditious  libel  written  by  th*ibel  called  "  H* 
but,  on  filing  an  affidavit  that  he  hV*anfc/'  in  whkk 
ver  of  the  contents  or  nature  of  tljwer  to  the  ov«y 
krged  on  payment  of  a  fine  of  thirty  ic©  controlled 

dw  all  these 
N  estates  ( 


*d  against  < 
CHAPTER  V.  traitor 

-tistarbftaor 
THER  LIBELS  NOT  OF  A  PRIVATE  CHARAc   uttmi/^ 

es  the  libels  of  a  public  character  which *■■  ,,1 J 
to  engaged  our  attention,  and  which  the  State  in^Ci 
rate  capacity  punishes,  there  are  others  of  a  gium-*] 
\  character  which  present  themselves  for  consideration  ' 
n  order  before  we  enter  on  the  discussion  of  libels  on 
e  individuals. 


I.  Libels  on  Houses  op  Parliament. 

libels  of  this  kind  one  class  forms  a  division  of  the 
al  head  of  offences  called  contempts.  Libels  on  either 
j  of  Parliament  have  frequently  been  treated  as  breaches 
vilege,  and  punished  as  such  by  the  immediate  action 
i  House  itself.  Oftentimes  they  have  been  dealt  with 
Dsecutions  in  the  courts  of  common  law,  directed  by 
ouse  which  has  been  libelled  either  in  its  collective 
ster  or  in  the  person  of  one  of  its  members. 
3  general  principle  relating  to  contempts  of  this  kind 
eeii  thus  stated  :  "  Whatever  grossly  reflects  on  the 
:ter  of  a  member  of  either  House,  or  whatever  imputes 
a  what  it  would  be  a  libel  to  impute  to  an  ordinary 
u,  is  a  contempt,  and  thereby  breach  of  privilege ;  it  is 
2ct  assault  upon  his  character,  and  through  the  odium 
med  to  be  excited  thereby,  a  consequential  obstruction 
political  duties." (h) 

3  Houso  of  Lords  formerly  inflicted  fine,  imprisonment, 
lie  pillory  for  offences  of  this  kind  against  its  members; 
i  more  recent  times  commitment,  with  or  without  fine, 
een  the  ordinary  punishment  inflicted  by  both  Houses 
rliament.(c) 

Rx  v.  Cuthcll  (27  Howell's  St.  Tr.  612). 

Holt's  Law  of  Libel,  p.  118. 

22  Lords'  J.  351,   3G7,   380.      "This  summary  proceeding  is 

r  defended  by  a  techuieal  analogy  to  what  are  called*  attachments 

l tempt,  by  which  every  court  of  record  is  entitled  to  punish  by 
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aaenta  of  the  latter  description  were  inflicted  by      Paw  i* 
*B*rof  Lords  in  1663  for  a  libel  on  Lord  Gerard  of    csJn»' 
I  in  16^8  for  printing  a  paper  reflecting  on  Lord         — 
•VWk  ;(«)  and  in  1779  for  a  libel  on  the  Bishop  of 
k(h)     In  1722  persons  were  attached  for  printing. 
leeming  Lord  Strafford  (c)  and  Lord  Kinnoul;(d) 
r776  for  sending  an  insulting  letter  to  the  Earl  of 
biJy,  the  off  under  in  the  last  case  being  afterwards 
ftmded  and  ordered  "  to  be  continued  in  custody  until 
fd  security  for  his  good  behaviour. (e)     For  examples 
i  punishment  of  pillory,  see  the  cases  of  Thos.  Morley 
KftS&j  for  a  libel  on  the  Lord  Keeper,  (/)  and  William 
it  in  1(36  7,  for  dispersing  scandalous  and  seditious  printed 
against  Lord  Gerard  of  Brandon,  (g) 
i  1884,  a  leading  article  having  appeared  in  the  Morning 
Post  reflecting  upon  the  conduct  of  the  Lord  Chancellor 
(Lord  Brougham)  with  reference  to  a  case  which  had  come 
before  the  House  of  Lords  on  appeal,  the  House  resolved 
that  the  paragraph  was  a  gross  breach  of  their  privileges, 
and  committed  the  editor  to  the  custody  of  the  Usher  of  the 
Black  Rod.(ft) 

In  the  case  of  Arthur  Hall  in  1581,  himself  a  member  of  Honteof 
Parliament,  the  House  of  Commons  inflicted  the  threefold  0ommoaa' 
penalty  of  imprisonment,  fine,  and  expulsion  for  a  printed  libel, 
"not  only  reproaching  some  particular  good  Members  of  the 
House,  but  also  very  much  slanderous  and  derogatory  to  its 
general  authority,  power,  and  state,  and  prejudicial  to  tne  vali- 
dity of  its  proceedings  in  making  and  establishing  of  laws."  (i) 
imprisonment,  if  not  also  by  fine,  any  obstruction  to  its  acts  or  con- 
tumacious resistance  of  them.  But  it  tended  also  to  raise  the  dignity 
of  Parliament  in  the  eyes  of  the  people,  at  times  when  the  Government, 
/  and  even  the  courts  of  justice,  were  not  greatly  inclined  to  regard  it, 
and  has  been  also  a  necessary  safeguard  against  the  insolence  of  power. 
The  majority  are  bound  to  respect,  and  indeed  have  respected,  the 
lights  of  every  member,  however  obnoxious  to  them,  on  questions  of 
privilege.  Even  in  the  case  most  likely  to  occur  in  the  present  age, 
that  of  libels,  which  by  no  unreasonable  stretch  come  under  the  head 
of  obstructions,  it  would  be  unjust  that  a  patriotic  legislator,  exposed 
to  calumny  for  his  zeal  in  the  public  cause,  snould  be  necessarily  driven 
to  a  troublesome  and  uncertain  process  at  law,  when  the  offence  so 
manifestly  affects  the  real  interests  of  Parliament  and  the  nation.  The 
application  of  this  principle  must,  of  course,  require  a  discreet  temper, 
which  was  not  perhaps  always  observed  in  former  times,  especially  in 
the  reign  of  William  111." :  (llallam,  Const.  Hist.,  chap.  16.) 
L4  Lords'  J.  144.  (b)  42  Lords'  J.  129. 

!2  Lords1  J.  129        (d)  Id.  149.        (e)  39  Lords7  J.  814,  331. 

J 3  Lords'  J.  276.  (g)  12  Lords'  J.  174. 

16  Lords'  J.  704,  737,  743,  764. 
>'Ewes,  291 ;  Hatsell,  93  ;   1  Com.  J.  125,  126.     "  This,"  says 
(Const.  Hist.,  chap.  5),  uis  the  leading  precedent,  uktt 
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past  iv.  In  1805,  Peter  Stuart  was  committed  to  the  custody  of 
OnAraut  v.  *^e  Serjeant-at-arms  for  a  breach  of  privilege  in  printing 
—  and  publishing  in  the  Daily  Advertiser,  Oracle,  and  True 
Briton,  certain  libelloua  reflections  on  the  character  and 
conduct  of  the  House,  (a)  In  1810,  Sir  P.  Burdett,  a  member 
of  the  House,  was  sent  to  the  Tower  for  publishing  tt» 
libellous  and  scandalous  paper  reflecting  upon  the  jnsl 
rights  and  privileges  of  the  House/' (b)  In  1819  the  Houae 
resolved  that  a  certain  pamphlet,  of  which  Mr.  Hobhonae 
acknowledged  himself  to  be  the  author,  was  "  a  scandalous 
libel  containing  matter  calculated  to  inflame  the  people 
into  acts  of  violence  against  the  Legislature,  and  against  this 
House  in  particular,"  and  that  it  was  "  an  high  contempt  of 
the  privileges  and  of  the  constitutional  authority  of  thia 
House;"  and  the  writer  of  the  pamphlet  was  committed  to 
Newgate,  (c) 

In  1680  two  persons,  named  Tarrington  and  Groome, 
were  committed  for  a  libel  against  a  member.  (J)  In  1689, 
one  Smelt  was  committed  for  spreading  a  false  and  scan- 
dalous report  of  a  member,  (e)  and  John  Rye  in  1696  for 
having  caused  a  libel  reflecting  on  a  member  to  be  printed 
and  delivered  at  the  door.(/)  The  House  committed 
one  Woodfall  in  1774  for  publishing  a  letter  reflecting 
on  the  character  of  the  Speaker,  (<j)  and,  in  1821,  the 
author  of  a  paragraph  in  the  John  Bull  newspaper  con- 
taining a  libel  on  ono  of  the  members.  (//)  In  1832  two 
solicitors  wore  called  to  the  bar  of  the  House  for  a  libel 
contained  in  a  printed  handbill,  being  a  copy  of  an  official 
letter  signed  by  them  and  addressed  to  a  committee  sitting 
on  the  Sunderland  Wet  Docks  Bill,  reflecting  on  the  con- 
duct of  certain  members  of  the  committee,  and  containing 
a  statement  of  tho  manner  in  which  the  members  had 
voted  in  the  committee.  The  writers  having  expressed 
regret  for  their  offence,  the  Houso  resolved  that  the  letter 
contained  libellous  matter  reflecting  on  the  committee,  and 
that  the  two  solicitors  had  been  guilty  of  a  high  breach  of 
the   privileges   of  the   House;    and   that   they   should   be 

records  show,  for  the  power  of  expulsion,  which  the  Commons  have 
ever  retained  without  dispute  of  those  who  would  most  curtail  their 
privileges."  This  is  the  first  instance  of  a  libel  punished  by  the  House: 
{Per  Lord  Ellciiborough,  C.J.,  14  East.  142). 

(«)  GO  Com.  J.  211,  21G.  (b)  G5  Com.  J.  252. 

(c)  75  Com.  J.  57.  See  also  the  case  of  O'Connell,  who  was  repri- 
manded in  his  place  by  the  Speaker  for  certain  defamatory  expressions 
contained  in  a  speech  delivered  at  a  public  meeting  (1)3  Com.  J.  307, 
312,  316).  00  9  Com.  J.  654,  G5G.  (<?)  10  Com.  J.  244. 

(/)  11  Com.  J.  650.       0/)  34  Com.  J.  456.       (h)  76  Coin.  J.  335. 


Pa  it  TV. 


durrtn  V* 


tb«  Uowm  of 


Imonished  by  the  Speaker,  (a)     In  1858,  an  article  having 

r  and  North-  \ 
W,  imputing  partial  and  corrupt  motives  to  the 
nan  of  a  commit  too  on  a  railway  bill,  and  containing 
i  c  in  other  members  of  tho  committee,  it  waa 
resolved  by  tho  House  that  the  article  waa  a  false  and 
scandalous  libel  on  the  chairman  and  member*  of  the  coin- 
ed that  tho  proprietor  and  publisher  of  the  news- 
paper had  been  guilty  of  a  breach  of  the  privileges  of  tho 
House,  aud  should  be  committed  to  the  custody  of  the 
Serjeant-at-arms.  He  waa  discharged  from  custody  on  tin- 
reservedly  retracting  all  imputations  contained  in  the  article, 
and  paying  the  fees.(fc) 

following  resolutions  relating  to  this  subject  have  Bugs 
been  passed  by  the  House  of  Commons* 

En    1099    (-2nd  April)  it  was   resolved    "that  the  pub- 

5    the   names   of  the   members   of   this    House,   and 

rig  upon  them,  and  misrepresenting  their  proceedings 

is  a  breach  of  the  privilege  of  this  House, 

and  ties:  f  the  freedom  of  Parliament." (<*) 

In  17ol   (28tb  February)  a  resolution  of  a  committee  waa 

agreed  to  by  the    House,   "that  to   print  or   publish    any 

books   or   libels   retleeting    upon    the   proceedings    of   tho 

House  of  Commons,  or  any  member  thereof,  for  or  relating 

iiis  service  therein,  is  a  high  violation  of  the  rights  and 

legos  of  the  House  of  Commons/ 

1  *t  May)  a  general  resolution  was  passed  by 
use,  "  that  it  is  against  the  law  and  usage  of  Parlia- 
'\t,  and  a  high  breach  of  the  privilege  of  thi  ,  to 

WIStej  '•'*  publish,  or  cause  to  be  written  or  published,  any 
tea  aud  libellous  reflection  on  the  honour  and 

of  this  H'use,  in  any  of  tho  impeachments  or  prosecutions 
in  which  it  i«  BDgBgl 

Tho   I  nts  by  tho    House  of  Com-  L«g 

it,  was  d  d  u  1    Cully ' 

recognised  by  tho  Court  of  King's  Bench  in  the  esse 
dtit  v.  A  t  was  an  .gainst  the  Speu! 

of  I  tons  for  !»r  the 

9ttSC  Of  the    |  (a   member  Of  Parliament ),  am 

uing 
.acta    which    the    def 
ation  of  t  -a  that  a  certain  d  by 


..Com.  J 
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past  iv.  the  plaintiff  in  OobbeWs  Weekly  Register,  was  "  a  libeDoai 
ohaptbev.  and  scandalous  paper,  reflecting  on  the  just  rights  and 
—  privileges  of  that  House/'  and  that  the  plaintiff  hid 
thereby  been  guilty  of  a  breach  of  the  privileges  of  the 
House ;  whereupon  it  was  ordered  that  the  Speaker  Bhoold 
issue  his  warrant  to  commit  him  to  the  Tower.  "  Can  the 
High  Court  of  Parliament/'  said  Lord  Ellenborough,  CJ* 
in  his  judgment,  "  or  either  of  the  two  Houses  of  which  it 
consists,  be  deemed  not  to  possess  intrinsically  that  authority 
of  punishing  summarily  for  contempts  which  .is  acknow- 
ledged to  belong,  and  is  daily  exercised  as  belonging,  to 
every  superior  court  of  law,  of  less  dignity  undoubtedly  than 
itself  ?  And  is  not  the  degradation  and  disparagement  of 
the  two  Houses  of  Parliament,  in  the  estimation  of  the 
public,  by  contemptuous  libels,  as  much  an  impediment  to 
their  efficient  acting  with  regard  to  the  public,  as  the 
actual  obstruction  of  an  individual  member  by  bodily  force, 
in  his  endeavour  to  resort  to  the  place  where  Parliament  is 
holden  ?  And  would  it  consist  with  the  dignity  of  such 
bodies,  or,  what  is  more,  with  the  immediate  and  effectual 
exercise  of  their  important  functions,  that  they  should  wait 
the  comparatively  tardy  result  of  a  prosecution  in  the 
ordinary  course  of  law  for  the  vindication  of  their  privileges 
from  wrong  and  insult  ?  The  necessity  of  the  case  would 
therefore,  upon  principles  of  natural  reason,  seem  to  require 
that  such  bodies,  constituted  for  such  purposes  and  exer- 
cising such  functions  as  they  do,  should  possess  the  powers 
which  the  history  of  the  earliest  times  shows  that  they  have 
in  fact  possessed  and  uscd."(«) 

(a)  It  has  been  held  in  America,  by  the  Supreme  Court  of  the  United 
States,  that  the  House  of  Representatives  has,  by  necessary  implication, 
a  general  power  of  punishing  and  committing  for  contempts,  notwith- 
standing that  the  lex  scripta,  u  the  Constitution  of  the  United  States," 
had  expressly  conferred  upon  it  a  power  to  punish  "its  members ;" 
thereby,  as  it  was  argued,  on  the  principle  that  enumeratio  unius  est 
cxclusio  alterius,  prohibiting  the  jurisdiction  in  the  case  of  persons  not 
members  of  the  House.  "  It  is  true,"  said  Johnson,  J.,  delivering  the 
judgment  of  the  court,  u  that  such  a  power,  if  it  exists,  must  be  derived 
from  implication,  and  the  genius  and  spirit  of  our  institutions  are  hostile 

to  the  exercise  of  implied  powers That  a  deliberate  assembly, 

clothed  with  the  majesty  of  the  people,  and  charged  with  the  care  of 
all  that  is  dear  to  them ;  composed  of  the  most  distinguished  citizens, 
selected  and  drawn  together  from  every  quarter  of  a  great  nation  ;  whose 
deliberations  are  required  by  public  opinion  to  bo  conducted  under  the 
eye  of  the  public,  and  whose  decisions  must  be  clothed  with  all  that 
sanctity  which  unlimited  confidence  in  their  wisdom  and  purity  can 
inspire ;  that  such  an  :issembly  should  not  possess  the  power  to  suppress 
rudeness  or  repel  insult,  is  a  nuppoHitioii  too  wild  to  be  suggested :  ** 
(Anderson  v.  Dunn,  G  Wheat.  Rep.  204.) 


LIBELS    ON    HOCSE8   OF    PARLIAMENT. 


849 


Speaker,    in   issuing  such   a   warrant,    does    not, 

B&yley,  J.,(")   act  in  the  character  of  i  sub- 

but  in  that  of  a  member  of  the  House. 

"  When  the  House  make  an  order  that  their  Speaker  shall 

issue  his  warrant,  they  do  nut  direct  him  to  do  it  as  a  sub- 

mustrr  to  them,  but  only  as  being  the  individual 

<  r  of  greatest  dignity  in  the  House,  by  whom  on  this 

ither  occasions   the   House  speaks  and  acta;   and  his 

this  respect  is  not,  I  think,  the  net  of  an  oltieer,  but 

the  act  of  a  member  of  the  Boose,     But  if/J  adds  the  learned 

,  *'  it  were  the  act  of  an  officer  of  the  House,  acting 

r  and  by  virtue  of  it-  judgment  on  the  subject  matter, 

I  cannot  help  thinking  that,  where  a  court  has  coin]' 

liotion  to  deeide  upon  a  point,  and  has  decided  and 
given  judgment  upon  it,  and  they  direct  their  officer  to 
carry  lament  into  execution,  the  officer  is  protected 

by  that  judgment."  (6) 

ded  by  the  Court  of  Bxoh  iquer  Chamber {c) 
(Park  rson,  and    Rolfe,   BB.,    Colt  man,    Maule,  and 

Crsswell,  JJ.),  reversing  the  decision  of  the  majority  of 
•iurt  of  Q  Bench,  who  held  a  Speaker's   warrant 

void  because  it  did  nor  show  a  sufficient  authority  on  the 
face  of  it  to  justify  adant  in  all  he  admin- 

have  done.     Parke,  Bt,  in  delivering  the  unanim 
ment  of    t  bequcr  Chamber,  Bays:  w  Writs    issued 

by  a  an  court,  uot  ftp  be  out  of  the  Boope 

r  jurisdiction,  ax  :u selves,  without 

nny  farther  allegation,  a  protection  to  all  ofloen  and  otfe 

•    under  them  ;    and  that,  although  they 
be  on  f  them   irregular,  as    a  OOfrio*  against  a 

peon*-  ;)    or  void   in  form, 

as  a  caput*  not  returnable  term — 

Dot  to  examine 
the  judicial  act  of  ttl    VrhosS    servants   they  are,   nor 

judgment  touching  the  validity  of  the  process 

point  of  (aw,  but  are  bound  to  BOB  icn-fore 

jir  by  it — Itoi*  m  v.  Mich&Hg) 

,    ...   If  in  tbes<  the  writ   Of  un.i.'lmi.-iii    Dfltd 

state  any  groundi  in  order  to  show  that  the  court  is 

pr  duly,  formally,  and  regularly,  what  good  reason  can  bo 

(**)  14  E 

-hi  an  action  alao  again*!  the 

Hooks  of  Coouasm  Ibf  an  assault  anil  faUo 

im|iri*oiim<'iit  in  the  execution  of  las  Speaker**  warrant,  but  mil  not 

>&),  (J)  6  Rep.  54  a. 

;  i  1  Lev.  96.  to)  3  Lev.  *X 


Part  IV. 
Cn*rrt*  V. 


ULW   OV  UBML. 

I  for  requiring  the  House  of  Commons  to  do  bo  f  V 
of  attachment  in  the  general  form  used  is  ft  pro* 
;o  the  sheriff,  the  officer  of  the  court  executing  it 
doubtedly  is),  and  he  need  state  nothing  in  his  plea 
issuing  of  the  attachment — Levinz's  Entries,  p.  191; 
v.  CoU  (1  Salk.  408;  Com.  Dig.  "Pleader*  3 1L 
by  should  not  the  warrant  of  the  Speaker  in  a  genenl 
equally  a  protection  to  the  Serjeant-at-arms,  ft* 
officer  of  the  House  ?  We  are  clearly  of  opinion  tint 
is  much  respect  is  to  be  shown  and  as  much  authority 
ixibuted  to  these  mandates  of  the  House  as  to  those 
Ighest  courts  in  the  country ;  and  if  the  officers  of  the 
-  courts  are  bound  to  obey  the  process  delivered  to 
id  are  therefore  protected  by  it,  the  officer  of  the 
f  Commons  is  as  much  bound  and  equally  protected. 
he  possibility  of  abuse,  which  is  urged  as  an  objection 
Dwer  of  either  House  to  issue  its  mandate  in  such  a 
no  valid  argument  against  its  existence.  If  it  were, 
apply  equally  to  all  the  superior  courts,  which,  with- 
>t,  have  such  power ;  and  it  would  apply  also  to  the 
mitted  legal  powers  of  these  courts,  which  may  be 
without  adequate  remedy.  In  case  of  an  improper 
of  the  power  of  attachment  by  a  court  of  law  or  equity, 
bher  branch  of  the  High  Court  of  Parliament,  there 
10  appeal :  the  only  remedy  is  by  application  to  the 
justice  of  each  court ;  and  it  would  be  improper  to 
that  any  one  of  them  would  bo  more  likely  to  abuse 
er,  or  less  likely  to  grant  redress,  than  another." 
rarrant  of  commitment  is  not  to  be  construed  strictly 
f  an  inferior  court  or  justice  of  the  peace,  but  it  is  to 
trued  as  a  writ  of  a  superior  court,  not  appearing 
tee  of  it  to  be  beyond  the  scope  of  its  jurisdiction  ;(o) 
refore  the  warrant,  though  it  does  not  specify  the 
ward  v.  Gosset  (10  Q.  B.  359,  411).  Powys,  J.,  say*  in 
>aty  (2  Ld.  Ray,  1108)  that  "the  House  of  Commons  is  a 
irt,  and  all  things  done  by  them  are  intended  to  have  beta 
and  the  matter  need  not  be  so  specially  recited  in  their 
;  by  the  same  reason  as  we  commit  people  by  a  role  of 
wo  lines,  and  such  commitments  are  held  good  because  it  is 
that  we  understand  what  we  do."  So  Blackstone,  J.  (Bran 
ase,  8  Wils.  205) :  "  Little  nice  objections  of  particular  words 
i  and  ceremonies  of  execution  are  not  to  be  regarded  in  the 
e  House  of  Commons ;  it  is  our  duty  to  presume  the  orders  of 
se  and  their  execution  are  according  to  law."  Hawkins 
219,  B.  2,  a  15,  s.  78)  sayB  :  "  There  can  be  no  doubt  but  that 
it  regard  is  to  be  paid  to  all  the  proceedings  of  either  of  those 
ud  that  wherever  the  contrary  does  not  plainly  and  expresdw 
shall  be  presumed  that  they  act  within  their  jurisdiction,  and 
the  usages  of  Parliament,  and  the  rules  of  law  and  justice," 
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of 


sf  arrest,  furnishes  a  justification  to  the  officer  who      pu»  i 

•(<*)  .  ,  Ca™ 

Bad  of  Parliament  is  the  Bole  judge  win  i lit sr  its        — 

■ivileges  have  been  violated,  and  whether  thereby  any  per-  coartaoi 
in  has  been  guilty  of  a  contempt  of  its  authority.  The  Txam£« 
rtirte  of  common  law  will  not  inquire  into  or  review  ite  JJ23E 
xision  in  this  respect. {b) 

A  commitment  by  the  ibmse  of  Commons  is  not  reversible 
r  form  by  a  court  of  common  law.(>;)  "  We  cannot/'  saya 
ord  Tenterden  in  7iV</.  v.  Hobhou$e,(d)  "inquire  into  the 
of  unitment,  even  .supposing  it  open  to  ohjoo- 

on  the  ground  of  informality." 

ntnitment  is  for  a  libel,  the  Speaker's  warrant 
I  out  what  the  libel  is.     ik  That  jioiut  is  perfectly 
led  in  t'  of  Bardett  v.  Abbott,  and  it  is  also  estab- 

by   all  the  casus  on  this   subject,  that  if  one  court 
for  a  contempt,  no  other  court  can  inquire  into  that 

tial  legislative  assemblies  have  not  the  same  power,  ooiooui 

uperial  Parliament, 

f  committing  for  contempt/1  said  Lord 

imn  inherent  in  every  deliberative  body 

(Tested  with  authority  by  the  constitution."     In  similarly 

1  language,  Parke,  B,,  in  Bcaum  tarrtf, (jfj 

to  be  inherent  in  every  assembly  that  possesses  a 

authority,  to  havo  th<  hing 

and  wA  i  ich  as  are  a  direct  obstruction  to 

li  also  as  havo  a  tendency 

an  obstruction,  in  the  same  way 

I  Donrta  of  reoord  may  not  only  macro  of  PfmUb  ptttom 

ho  actually  are  interrupting  their  functions,  but  may  also 

ps>  tliaae  who  in  directly  impede  tho  administration  of 

♦  lispara  d    weakening    their    autliv>ri; 

this  ground  chiefly,  but  partly  on  thfl  jo  and 

ith  the  -  of  the  i 

bj  viriit.  of  loffislatfoe  bdm&bm  ig  the  Act 

I,  ilf  Judicial  Comm  tho 

riry  Council  held,  in  that  case,  that  tho  Jamaica  1 ' 

Mnbly  had  tho  power  of  committing  a  person  who  had 

How i-  <  t  ( uhi  tupm  ) . 

$00  StorktaU  v.  HanMrr 


i 
210.         (<)  I\r  Vaji 


i  .\Ujiv«  p.  c.  c.  my 


i*Mard  (9  A  &  E.  114). 
Bee  aU.  tbo  language  of  Laid  Eiknborough  Bmrdtti  v. 


352  LAW   OF   LIBEL. 

pari  iv.  published  certain  libellous  paragraphs  which  the  House  bad 
0aj^  v  resolved  to  be  a  breach  of  its  privileges,  (a)  But  this  case, 
—  so  far  as  it  lays  it  down  that  all  assemblies  possessed  of 
supreme  legislative  authority  have  inherent  in  them  the 
power  of  committing  for  contempts,  must  be  taken  to  be 
distinctly  overruled  by  subsequent  decisions  of  the  Pmj 
Council  and  of  the  Court  of  Queen's  Bench.  In  Kielley  v. 
Carson(b)  it  was  decided  by  the  Privy  Council,  on  appeal 
from  tho  Supreme  Court  of  Judicature  of  Newfoundland, 
that  the  House  of  Assembly  of  that  island  did  not  possess,  ai 
a  legal  incident,  the  power  of  arrest  with  a  view  of  adjudi- 
cation on  a  contempt  committed  out  of  the  House;  but 
only  such  powers  as  are  reasonably  necessary  for  the  proper 
exercise  of  its  functions  and  duties  as  a  local  legislature. 

"  It  is  said,"  said  Parke,  B.,  in  delivering  the  judgment, 
"that  this  power  belongs  to  the  House  of  Commons  in 
England ;  and  this,  it  is  contended,  affords  an  authority  for 
holding  that  it  belongs  as  a  legal  incident,  by  the  common 
law,  to  an  assembly  with  analogous  functions.  But  the 
reason  why  the  House  of  Commons  has  this  power  is  not 
because  it  is  a  representative  body  with  legislative  functions, 
but  by  virtue  of  ancient  usage  and  prescription ;  the  lex  d 
conmetudo  Parliam-enti,  which  forms  a  part  of  the  common 
law  of  the  land,  and  according  to  which  the  High  Court  of 
Parliament,  before  its  division,  and  the  Houses  of  Lords  and 
Commons  since,  are  invested  with  many  peculiar  privileges, 

that  of  punishing  for  contempt  being  one Nor  can 

the  power  be  said  to  be  incident  to  the  legislative  assembly 
by  analogy  to  the  English  courts  of  record  which  possess  it 
This  assembly  is  no  court  of  record,  nor  Jias  it  any  judicial 
functions  whatever ;  and  it  is  to  be  remarked  that  all  those 
bodies  which  possess  the  power  of  adjudication  upon,  and 
punishing  in  a  summary  manner,  contempts  of  their  autho- 
rity, have  judicial  functions,  and  exercise  this  as  incident 
to  those  which  they  possess,  except  only  the  House  of 
Commons,  whose  authority  in  this  respect  rests  upon 
ancient  usage."  And  his  Lordship  thus  referred  to  the 
judgment  delivered  by  him  in  tho  previous  case  of  Beaumont 
v.  Barrett :  "  Their  Lordships  do  not  consider  that  case  as 
one  by  which  they  ought  to  bo  bound  on  deciding  the 
present  question.  Tho  opinion  of  their  Lordships,  delivered 
(a)  The  members  of  the  Judicial  Committee  present  were  Lend 
Brougham,  Bosanquet  and  Erskinc,  JJ.y  and  Parke,  B. 

(A)  4  Moore's  P.  C.  C.  63.  Present :  Lord  Lyudhurst,  C,  Lordi 
Brougham,  Denman,  Abinger,  Cottenham,  and  Campbell ;  the  Vice- 
Chancellor  of  England  (Sir  L.  Shadwell),  the  Lord  Chief  Justice  of  the 
Common  Pleas  (Tindal),  Parke,  B.,  Erskinc,  J.,  and  Dr.  Lushington. 
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by  myself  immediately  after  the  argument  was  closed, 
though  it  clearly  expressed  that  the  power  was  incidental  to 
every  legislative  assembly,  was  not  the  only  ground  on 
which  that  judgment  was  rested,  and  therefore  was  in  some 
degree  extra-judicial  ;  but  besides,  it  was  stated  to  be  and 
was  grounded  entirely  on  the  dictum  of  Lord  Ellmborough, 
in  Burdutt  v.  Abbott,  which  dictum,  we  all  think,  cannot  be 
taken  as  an  authority  for  the  abstract  proposition,  that 
•very  legislative  body  has  the  power  of  committing  for  con- 
pt.  The  observation  was  made  by  his  Lordship  with 
rvfen  peculiar  powers  of  Parliament,  and  ought 

not,  we  all  think,  to  be  extended  any  further." 

The  ca-  I  ley  v,  Carson  was  approved  and  followed 

in  tli  >nton  v.  Hdmpkm,(a)  winch  bad  raferea 

the  Legislative   Council  of  Van  Dieman'a   Land.     In   I  his 
case  it  was  held  also  that  there  was  no  distinction,  i 
of  the  power  of  commitment  for  contempt,  between  colonial 

lative  councils  and  assemblies  whose  power  is  der- 
by grant  from  the  Crown,  and  those  created  under  the  autho- 
rity of  an  Act  of  the  Imperial  Parliam 

F  the  preceding  decisions  has  thus  been  stated 

rkhurn,  C.J. :    M  It    I  s   decided  by  the  Judicial 

Com*  the  Privy  Council  that  when  the  local  legis- 

latnro  has  not  by  prcs<  p  of  eom- 

utetnpt,  that  power  is  not  necessarily  inherent 

The  House  of  Keys  (th-  assembly  of  the  Isle 

of  Man)  having  i  1  for  contempt  the  publish. 

certain  libels  in  a  newspaper,  it  was  held  by  kBO  Court  of 
Queen's    Bench   tl:  House  of   Keys   had    H04   inli 

in  it  as  a  legislative  body  the  power  to  commit  for   con- 
tempt*  {c) 

A  provision  in  a  Manx  A<  r  of  1817,  "that  the  House  of 
Clerk    of  the  Rolls,  and  the    registrars  o\' 
seal  courts,  when  in  the  execution  of  their  respec- 
tive offices,  have  and  shall  have   the  power  of  punishing 
contempt*  in  like  manner  as  am 
Ilia  said  island,"  was  conetrnea  bi   the  Oonri    of  Qw 

as  referring  to  the  House  of  Keys  when  acting  in  its 
1  and  not  in  its  legislative  cape 
8ot  in  the  case  of  Doyle  i  <*rt(e)  it  wm  held  by  the 

'  il  that  the  fjegi  -semblv  of  tlie  HaM 

Dominica  had  not  the  power  of  committing  for  a  contempt, 

(*i)  tl  Moore'n  P.  C.  C.  347.  (M  5  B.  k  S  293. 

It)  Export*  Brow  (5  B.  Ac  S.  280  ;  S3  U  J,  193,  Q 
(«0  fl>-  (0  L.  Rep,  1  P.  C.  App.  3*8  ;36LJ.  S3,  P,  C. 
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Part  iv.      though  committed  in  its  presence  and  by  one  of  its  members. 

chaktui  v.    Reliance  having  been  placed  in  argument  on  the  common 
—         law  maxim,  Qumido  hf  aliqvid  concedit,  concedere  videiwr 
et  ilhid,  siur  qu-o  rrs  ipsa  esse  non  potest,  Sir  J.  W.  CorriDe, 
in  delivering  the  judgment  of  the  Privy  Council,  said:  "It 
is  necessary  to  distinguish  between  a  power  to  punish  for  a 
contempt  which  is  a  judicial  power,  and  a  power  to  remove 
any  obstruction  offered  to  the  deliberations  or  proper  actkm 
of  a  legislative  body  during  its  sitting,  which  last  power  k 
necessary  for  self-preservation.     If  a  member  of  a  colonial 
house   of  assembly  is  guilty  of  disorderly  conduct  in  the 
house  whilst  sitting,  he  may  be  removed  or  excluded  for  a 
time,   or  even   expelled;   but   there  is  a  great  difference 
between  such  powers  and  the  judicial  power  of  inflicting  a 
penal  sentence  for  the  offence.     The  right  to  remove  for 
self-security  is  one  thing,  the  right  to  inflict  punishment  is 
another.     The  former  is,  in  their  Lordships'  judgment,  all 
that  is  warranted  by  the  legal  maxim  that  has  been  cited, 
but  the  latter  is  not  its  legitimate   consequence.     If  the 
good  sense  and  conduct  of  the  members  of  colonial  legisla- 
tures prove,  as  in  the  present   case,  insufficient  to  secure 
order  and  decency  of  debate,  the  law  would  sanction  the 
use  of  that  degree   of  force  which  might  be  necessary  to 
remove  the  person  offending  from  the  place  of  meeting,  and 
to   keep  him   excluded.     The   same   rule  would    apply,  a 
fortiori,    to    obstructions    caused    by   any    person    not   a 
member." 

The  Legislative  Assembly  of  Victoria  stands  on  a  peculiar 
footing.  Being  constituted  by  a  colonial  Act  (which  was 
ratified  by  a  subsequent  imperial  Act),  by  one  enactment 
of  which  the  legislature  of  Victoria  was  empowered  to 
"  define"  the  privileges,  immunities,  and  powers  to  be  held, 
enjoyed,  and  exercised  by  the  council  and  assembly,  and  by 
the  members  thereof  respectively,  and  having,  in  pursuance 
of  this  power,  enacted  that  it,  and  the  committees  and 
members  thereof  respectively,  should  hold,  enjoy,  and 
exercise  such  and  the  like  privileges,  immunities,  and 
powers  as  at  the  time  of  the  passing  of  the  imperial 
Act  (a)  were  held,  enjoyed,  and  exercised  by  the  Commons 
House  of  Parliament  of  Great  Britain  and  Ireland,  and 
by  the  committees  and  members  thereof,  it  has  the  power 
of  committing  for  contempt,  (b)  The  printer  and  publisher 
of  a  newspaper  containing  an  article  upon  the  subject  of 
the    Police  Committee  of  the   Legislative    Assembly,  with 

(a)  IH  &  19  Vict.  c.  55. 

(/;)  Dill  v.  Murphy  (1  Moore's  P.  C.  C.  N.  S.  487). 
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particular  reference  to  one  member  ttf  the  assembly,  was      pa»t  iv. 
arrested  on  the  Speaker's  warrant,  and  commit  led   to  the     cnJ™  v. 
custody  of  the  serjeant-at-arms. (n) 

Where  the  power  of  committing  for  contempt  exists,  the  Duration  ot 

iaxunent  can  last  only  so  long  as  tin*  existing  session  of coa 

lat  inflicts  it.   u  However  flagrant  the  contempt/* 

says  Lord  Denrnan,  C.J. ,(6)  "the  House  "I"  Commons   can 

mmit  till  the  close  of  the  existing  session.     Their 

privilege  to  commit  is  not  better  known  than  this  limita- 

it.     Though  the  party  should  deser  -overeat 

penalties,  yet,  his  offence  being  committed  the  day  before  a 

ro,  if  the  House  ordered  his  imprisonment  but  for 
every  court  in  Westminster  Hall,  and  every  jtt&gn 
all  the  courts,  would  be  bound  to  discharge  him  by 
corpus" 

in   America,   the  imprisonment   terminates  with  the 
adj  at   or   dissolution    of  Congress*     "Even  to   the 

duration  of  imprisonment/'  says  an  American  judge, 
(Johnson) (c)  "a  period  is  imposed  by  the  nature  of  things, 
since  the  existence  of  the  power  that  imprisons  is  indispen- 
sable to  its  tucc  ;  and  although  the  legislative  power 
ea  perpetual,  the  legislative  body  censes  to  exist  on 
of  its  adjournment  or  periodical  dissolution.  It 
follows,  thnt  imprisonment  must  terminate  with  that 
a4iournment/' 

Parliament  haa  sometimes,  instead  of  punishing  the  pub-  r 
lienors  of  libels  by  commitment,  prayed  the  Crown  to  dir 
the  Attorn*  \1  to  prosecute  either  by  indictment  or 

criminal  information. 

One  Raitwr  was  convicted  in  1783,  of  having  printed  a 
libel  upon  the  Lords  and  Commons,  and  - 
_  by  the  Court  of  King's  Bench  to  pay  a  fine  of  5W., 
and  to  be  committed  for  two  years,  and  until  he    si 
pny  the  fine,  and  likewise  till  he  should  find  security  for  Ins 
good  ir  for  seven  years,  [d) 

\  William  Owen,  a  bookseller,  having  published  a 


(u)  Dill  v.  Muqthf  (I  Moorc'i  P.  C.  C.  N.  8.  487). 
StackdaU  v.  f laniard  (9  A   *  B.  1  U). 
Andrrwon  r.  Dim*  (6  Wheat  m  EUp.   J31) 

W.  Anicr.  Law,  236,  n,),  **  UIh-Is  opoa  \hv  eliaractrr  or  j>r«>- 


1  Io  England*  eaya 


of  cither  House  of  I 
a*  breactiLW  of  priv  1 1 

it.    But  with  us,  audi 


any  nbem  are 

niahable  us  for  contain |jU  by 

i  a  eouno  of  redrew  haa  not  bean 

ami  •<•  that  tw  Injured  would  probably,  if  redrta*  wiu 

direct  a  public  prwH«cution  by  indictment    The  Act  of  Coogma 

-.  made  it  an  indictable  offence  to  libel  the  Government, 

CnottraM,  or  Pwajdcnt  of  the  tTuiUd  Statea." 

(</j  IU*  V.  Bailor  (2  Baroar  1 
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»ast  iv.  pamphlet  condemning  the  proceedings  in  the  House  of 
iAn*m  v.  Commons  with  reference  to  the  commitment  of  one  of  their 
—  members,  Alexander  Murray,  for  dangerous  and  seditions 
practices,  the  House  of  Commons  resolved  that  the  pamphlet 
was  "an  impudent,  malicious,  scandalous,  and  seditious 
libel/'  and  that  an  address  should  be  presented  to  hi 
Majesty  to  give  directions  to  the  Attorney-General  to  pro- 
secute the  author,  printers,  and  publishers.  Owen  wtf 
accordingly  tried  upon  an  information  charging  hi™  with 
having  published  a  wicked,  false,  scandalous,  seditious,  and 
malicious  libel,  "  most  unlawfully,  wickedly,  and  maliciously 
devising,  contriving,  and  intending  to  asperse,  scandalise, 
and  vilify  the  whole  body  of  the  Commons  of  this  kingdom, 
in  Parliament  assembled,  and  most  wickedly  and  audaciously 
to  represent  their  proceedings  in  Parliament  as  cruel,  arbi- 
trary and  oppressive;  and  to  make  it  be  believed  and 
thought  as  if  the  Commons  in  Parliament  assembled  ware  a 
most  wicked,  base,  and  degenerate  set  of  persons,  and  had 
acted  in  their  legislative  capacity  in  open  violation  of  the 
constitution  of  this  kingdom,  and  had  most  daringly  prosti- 
tuted their  power  and  acted  in  defiance  of  those  laws  which 
had  been  made  and  provided  for  the  security  and  welfare  of 
the  subjects  of  this  kingdom;  and  also  most  unlawfully, 
wickedly,  and  audaciously  to  represent  the  said  House  of 
Commons  as  a  court  of  inquisition ;  and  most  impudently  to 
insinuate  as  if  the  commitment  of  the  said  Alexander 
Murray  to  his  Majesty's  said  gaol  of  Newgate  was  founded 
in  violence  and  oppression,  and  by  that  means  to  arraign 
the  public  justice  and  proceedings  of  the  said  House,  and 
to  bring  all  the  Commons  of  this  kingdom  in  Parliament 
assembled  into  an  ill  and  bad  opinion,  and  into  the  utmost 
hatred  and  contempt  with  all  the  subjects  of  this  kingdom/' 
&c.  The  Chief  Justice  (Lee),  according  to  the  report, 
delivered  it  as  his  opinion  that  the  jury  ought  to  find  the 
defendant  guilty;  for  he  thought  the  fact  of  publication 
was  fully  proved  ;  and  if  so,  they  could  not  avoid  bringing 
in  the  defondant  guilty. (a)  The  jury,  however,  returned  a 
verdict  of  not  guilty. 

In  pursuance  of  a  similar  resolution  and  address  of  the 
House  of  Commons,  John  Stockdale  was  tried  in  1789 
upon  an  information  charging  him  with  having  published  a 
certain  false,  scandalous,  wicked,  seditious,  and  malicious 
libel  concerning  the  impeachment  of  Warren  Hastings, 
intending  to  asperse,  scandalise,  and  vilify  the  Commons  of 
Great  Britain  in  Parliament  assembled,  and  most  wickedly 
(a)  18  Howell's  St.  Tr.  1203,  1228. 
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and  audaciously  to  represent  their  proceedings  in  Parliament 
as    corrupt  and    unjust,    &c.     After  a    brilliant   speech  on 
df  of  Mr.   Stoekdale  by  Erskine,  who  took  the  line  of 
the  intention  of  the  author  was  to  charge  with 
,  not  the  House  of  Commons  as  a  body,  but  the 
ers  of  Mr.  Hastings,  Lord  Kenyou,  0J-,  told 
nrv  that  he  acceded  to  the  doctrine  that  they  must  be 
convinced  that  the  pumphlet  "  was  meant  as  an  aspersion 
!    'QBE  op  Commons;"  and  the  jury  returned  ■ 
f  not  guilty. 
In  179<i,  John  Beeves  was  tried  upon  an  information  filed 
against  him  by  the  Attorney-General  in  consequence  of  a 
resolution  of  the  House  of  Commons  that  a  pamphlet  pub- 
i  by  him  entitled,  "  Thoughts  on  the  Bnglish  Govern- 
."  was  a  malicious,  scandalous,  and  seditious  libel,  and 
was  also  a  high  breach  of  the  privileges  of  the  House,  and 
that  an  address  should  be  presented  to  his  Majesty  asking 
him   to  direct  a  prosecution  of  the  publisher.     The  jury 
acquitted  the  defendant,  (a) 

II.  Libellous  Contempts  of  Courts  or  Justice. 

Libellous  contempts  of  courts  of  justice  may  consist  in  v»Hom 
scandalising   the   court    itself;   in  the  calumniatiun    nf   tin 
par:  i  are  con*  in  causes  before  the  court ;  or  in 

tog  mankind   against    persons  before  the  cause  is 
ie«r«!  Lfl  such  libels  obstruct  the  law,  and  corrupt  rhe 

1  •  >tn  of  the  Constitution  has 

the  courts  who  are  the  subjects  of  such  scandal, 

to  protect  tli  and  their  suitors,  Co  pro. 

ceed  imir  by   the  summary 

[c)  It  iSj  i  herdbflSj  a  rule,  founded 
on  the  reason  of  the  common  law,  tlmt  all  OOP  tempos  to  fetus 
process  of  the  court,  to  its  judges,  jtiri<  rs,  and  D 

tern,  when  acting  in  the  due  discharge  of  their  i 
r  such  <    nterapta  be  by  direct  obstr 
consequentially  ;  that  is  to  say,  whether  they  be  by  m 
writing,    are   punishable  by    the  OQUl    itseU,  and   DIM 
ahnted  ii,  nisanoes  to  publi 

the  party  ling  to  fine  and  impri 

•  Is  of  this  character  are  also  punishable  by  indicia 
or  by  criminal  information. 

6  He  veil's  St.  Tr.  680,  I  aid  Hsr  \tk,  171). 

«/>  IK  I 
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PAier  iv.  There  is  a  full  discussion  of  the  whole  subject  of  commit- 

chahu  v.    naents  for  contempt  in  an  elaborate  judgment,  referred  to 
—         with  approval  in  subsequent  cases,  of  Lord  Chief  Jnstioe 
Wilmot,  which  he  had  prepared,  and  intended  to  deliver  in 
the  case  of  an  application  made  in  1 765  by  the  Attorney- 
General  for  an  attachment  against  J.  Almon  for  publishing  ft 
pamphlet  entitled,  "A  Letter  concerning  Libels,  Warrants, 
Seizure  of  Papers,  &c,"  containing  many  libellous  passages 
upon  the  Court  of  King's  Bench,  and  the  Chief  Justice  for 
his  conduct  both  in  court  and  out  of  it,  and  charging  the 
Court,   and    particularly   the   Chief    Justice,   with   haying 
introduced  a  method  of  proceeding  to  deprive  the  subject 
of  the  benefit  of  the  Habeas  Corpus  Act.  (a)     The  Chief 
Justice  summarises  the  objections  to  the  proceeding  by  com- 
mitment as  follows  :  that  it  is  an  invasion  upon  the  ancient 
simplicity  of  the  law  ;  that  it  took  its  rise  from  the  Statute  of 
Westminster  (c.  2),  and  that  Act  applies  only  to  persons 
resisting  process;  and  though  this  mode  of  proceeding  is 
very  proper  to  remove  obstructions  to  the  execution  of  pro- 
cess, or  to  any  contumelious  treatment  of  it,  or  to  any  con- 
tempt of  the  authority  of  the  court,  yet  that  papers  reflecting 
merely  upon  the  qualities  of  judges  themselves  are  not  the 
proper  objects  of  an  attachment ;  that  judges  have  proper 
remedies  to  recover  a  satisfaction  for   such   reflections  by 
actions  of  scandal  urn  magnatum  ;  and  that  in  the  case  of  ft 
peer  the  House  of  Lords  may  be  applied  to  for  a  breach  of 
privilege ;  that  such  libellers  may  be  brought  to  punishment 
by    indictment    or    information;    that  there   are    but   few 
instances  of  this  sort  of  libels  on  courts  or  judges;  that 
libels  of  this  kind  have  been  prosecuted  by   actions  and 
indictments ;  and  that  attachments  ought  not  to  be  extended 
to  libels  of  this  nature,  because  judges  would  be  determining 
in  their  own  cause ;  and  that  it  is  more  proper  for  a  jury  to 
determine  quo  animo  such  libels  were  published. (6) 

The  Chief  Justice,  in  the  first  place,  denies  that  attach- 
ments derived  their  origin  from  the  Statute  of  Westminster 
(c.  2).     "The  power  which  the  courts  in  Westminster  Hall 

The  libel  was  a  pamphlet  called  "The  Prisoners'  Petition  to  the  Right 
Honourable  Lord  <  .Jeorge  Gordon,  to  preserve  their  rights  and  liberties 
and  prevent  their  banishment  to  Botany  Bay."  The  defendant  wat 
sentenced  to  three  years  imprisonment  in  Newgate :  (Rex  v.  Gunto*. 
22  Howell's  St.  Tr.  U7.) 

(a)  The  prosecution  of  Mr.  Almon  having  dropped,  in  consequence,  it 
is  supposed,  of  the  resignation  of  the  then  Attorney-General,  Sir  Fletchtf 
Norton,  the  judgment  prepared  by  Chief  Justice  Wilinot  was  not  deli- 
vered in  court ;  but  it  is  frequently  referred  to  as  an  authority. 

(b)  bee  Wilmot 's  Notes  and  Opinions,  p.  253. 
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have  of  vindicating  their  own  authority  is  coeval  with  their 
oimlation  and  institution  ;  it  is  a  necessary  incident  to 
ui  of  justice,  whether  of  record  or  not,  to  fine  and 
imprison  foru  contempt  to  the  court  acted  in  the  face  of  i\ 

ing  of  ii  uts  by  the  supreme  courts  of 
in  Westminster  Hall  P  a  OOD tempts  out  of  court,  stands 
same  immemorial  usage  as  supports  the   wholo 
fabric  of  the  Common  Law :  it  is  as  much  the  tffl  tart*,  and 
within  the  exception   of  Magna  Charta,  as  the  issuing  any 
as  whatsoever." 
To  tho  objection  that  thoro  is  not  such  necessity  for  sum* 
punishment  in  the  case  of  libels  upon  courts  or  judges 
a*  in  the  case  of  resistance  of  prooeoo,  his  Lordship  rep 
**  When  the  natnre  of  tin-  ofienoe  of  libelling  judges  for  what 
do  in  their  judicial  I  in  court  or  ont  of 
,  comes  to  bo  c               <l,  it  does,  in  my  opinion,  become 
u  attachmont  than  any  i  -e  what- 
soever  The  arraignment  of  the  justice  of  tin   ju< 

is  arraigning  tho  King's  justice  :  it  is  an  impeachment  of  his 
itl  goodnflH  m  the  choice  of  his  judges,  ami  ax 

ople  a  general  dn  lion  with  all 

I  detern  .  and  indisposes  their  minds  to  obey 

;  and  whenever  men's  allegiance  to  the  law  is  so  funda- 
bakes   it  is  the  most  fatal  and  most  dangerous 
obstruction  of  justice,  and,  in  my  opinion,  calls  out  for  a 
j  rapid  and  immediate  redress  than  any  other  obstruc- 

of  the  judges  as  private 
,  bat  beoaw  re  tho  channels  by  which  the 

9}s  justice  is  conveyed  to  the  people.     To  be  impartial, 
to  be  universally  thought  SO,  ure  both  absolutely  neooa- 
giving  ju-t i  1  uiuiitrrrup 

current    which  md  ill    <»ver  thin 

kingdom ,  and  w  h  t  d  gui  she*  and  exalts  it 

ml*u\  u  the  earth/ '(/') 

After  alluding    to  the  actios  twlalum   magnafam, 

hich  Irosset  the  private  injury.  proceedings 

of  Lords  lor  breach  of  privilege,  t! 

y  *pt 
and    proper   remedies    for    correcting    ani 


judges, 


judgBMat(V  *  And  Opinion*, 


court*  w  of  n 


I 


tit  ii*turc  [than 


.Utachuicnt*  are  gnuitod  in  rurtpt^t  of  btitifl 
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ing  them  for  any  voluntary  perversions  of  justice.  But 
r  authority  is  to  be  trampled  upon  by  pamphleteers  and 
vriters,  and  the  people  are  to  be  told  that  the  power 
to  the  judges  for  their  protection  is  prostituted  to 
lestruetion,  the  court  may  retain  its  power  some  little 
but  I  am  sure  it  will  instantly  lose  all  its  authority. 
ower  of  the  court  will  not  long  survive  the  authorhj 

(«) 

Lordship  then  considers  whether  a  judge  Tn*lriTig  an 
at  his  house  or  chambers  is  not  acting  in  his  judical 
ty  as  a  judge  of  the  court,  and  both  his  person  and 
;ter  under  the  same  protection  as  if  he  were  sitting 
art.  "  It  is  conceded/ '  he  says,  "  that  an  act  rf 
ce  upon  his  person  when  he  was  making  such  an  order 

be  a  contempt  punishable  by  attachment :  upon  what 
pie  ?  for  striking  a  judge  in  walking  along  the  streets 

not  be  a  contempt  of  the  court.  The  reason,  therefore, 
be,  that  he  is  in  the  exercise  of  his  office,  and  dis- 
ing  the  function  of  a  judge  of  this  court ;  and  if  his 
1  is  under  this  protection,  why  should  not  his  character 
der  the  same  protection?  It  is  not  for  the  sake  of 
dividual,  but  for  the  sake  of  the  public,  that  his  person 
ler  such  protection ;  and  in  respect  of  the  public,  the 
ing  corruption  and  the  perversion  of  justice  to  him, 

order  made  by  him  at  his  chambers,  is  attended  with 

more  mischievous  consequences ^han  a  blow;  and, 
fore,  the  reason  of  proceeding  in  this  summary  manner 
?s  with  equal,  if  not  superior,  force  to  one  case  as  well 
3  other.  There  is  no  greater  obstruction  to  the  execu- 
>f  justice  from  the  striking  a  judge,  than  from  the  abusing 
because  his  order  lies  open  to  be  enforced  or  discharged, 

tier  the  judge  is  struck  or  abused  for  making  it 

ay  perhaps  merit  a  less  punishment  to  libel  a  single 
>  in  court  or  out  of  court  than  to  libel  the  whole  court ; 
he  question  of  the  offence  does  not  vary  the  mode  of 
cuting  it ;  it  is  an  offence  ejusdem  generis,  although 
'orU  yradus ;  and  I  cannot  explore  a  single  reason  which 
>e  urged  to  cover  the  judges  in  court  against  calumny 
letraction  for  what  they  do  there,  which  does  not  hold 
lly  true,  though  in  a  less  degree,  when  applied  to  what 

do    in   their  judicial    capacities    out    of    court ;     the 

u  The  word  'authority  '  is  frequently  used  to  express  both  the  right 
laring  the  law,  which  is  properly  called  jurisdiction,  and  of  enforcing 
?neeto  it,  in  which  sense  it  is  equivalent  to  the  word  power;  but 
le  word  l  authority  *  I  do  not  mean  that  coercive  power  of  the 
s,  but  the  deference  and  respect  which  is  paid  to  them  and  their 
xom  an  opinion  of  their  justice  and  integrity:'*  (lb.  p.  256.) 


<f  the  offence  is  different,  but  the  quality  of  the 
3  the  same.'1 

,  however,  no  instance   of  a  judge  at  chambers 
Qg  or  imprisoning  without  the  authority  of  the  court,  for 
any  insult  offered  to  him  there.     We  must  distinguish  in  this 
respect  hut  ween  a  judge  of  a  OOttft  of  record  and  the  court 
record  itself,  "No  ono  of  the  rights,  privileges,  and  incidents 
of  a  judge   of  a   court   of  record,"    says   AMerson,    R.,(<0 
*-  necessarily  carries   with    it  the  power  of  committing  I 
contempt."      And    Lord  Abinger,  C.B.,  observes  :(b) 
judge  of  a  court  of  record  very  often  is  engaged  in  the  p 
formance  of  functions  which  are  wholly  unconnected  with 
his  power  of  committing.     A  judge  of  the  Court  of  Kin 
Bench    who    grants   a    warrant  at    chambers  is   pr< 
although  he  should  mistake  The  i  ion.     Nobody  would 

a  a  judge,  because  he  might  grant  a  warrant  on 
an  information  laid  before  him,  could,  in  his  prin 
as  a  judge  of  ■   court  of  record,  punish  any  man  for  a  con- 
tempt by  fining  him,     Suppose  an  application  is  made  for  a 
warrant,  and  at   the  moment  he  is  about  to  gi  my 

letter  were  presented  to  him,  or  any  insult  offered  to  hin 
believe  there  is  no  case  to   be    found  where   a  judge  has 

atnred  b  r  imprison  without  the  authority  of  I 

court.     Again,  the  judges  of  the   different  courts,  who  are 
discharging    their    judicial    functions    separately    and     in 
-  rs,  as  ancillary  to  the  general  business  of  the  court, 
ha\  rured   to  act  as  courts  of  record;   (' 

are  judges  of  record,  but  they  do  not,  when  they  act  indj- 
<i rail v,    even   when    they    are    discharging   part    of    their 
judicial  tmi<'(.i<ins,aMiuuc  to  Lhemsel  K>wer  ofi  court 

record*  which  is  illustrated  by  the  Instance   referred   t<»T 
thai  an  order  of  a  judge  it  <  lumbers  cannot  be  enforced  by 
lent,  but  must  be  made  first  a  rule  of  court,  before 
there  is  any  in  violating  it," 

i  the  King's  Bench,  in  the  reign  of  Kdward 
1 1 L,  was  a  ! .  and  found 

sureties  for  his  good  behaviour,  for  having  written  a  letter 
to  om?of  the  King's  council,  rofli  jiitlgeepgayiag: 

nor   his 
fellows  the  King's  jtiMu.*.  nor  I  any  great  thing 

uent  of  our  lord  the  K 
Qnwu  Phdippa,  in  that  place  more  than  of  any  other  of  the 
rmlm."(c) 

The  temperate  and  respectful  .1  -   )  -ion,  by  the  newspaper  i 

(o)   I  nlkwri*  M<mt    k   Vvr  j 

V6>  t  Moat,  &  Ayr.  588,  n*»  174. 
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i*a»  iv.     press,  of  the  judicial  determinations  of  our  courts  of  justice  is 


Oharb  v. 


not  interdicted ;  but  mere  invective  or  abuse,  and  still : 
the  imputation  of  false,  corrupt,  or  dishonest  motives,  to 
those  who  are  engaged  in  the  administration  of  justioe,  is 
punishable  as  a  libel. 

In  a  case  of  this  sort,  where  the  proprietor  and  printer  of 
a  newspaper  were  tried  upon  an  information  filed  by  the 
Attorney-General,  for  a  libel  upon  Le  Blanc,  J.,  and  the 
jury  before  whom  the  captain  of  a  merchant-ship  had  been 
tried  for  murder  at  the  Old  Bailey,  Grose,  J.,  said:  "It 
certainly  was  lawful  with  decency  and  candour  to  discuss  the 
propriety  of  the  verdict  of  a  jury,  or  the  decisions  of  a  judge ; 
and  if  the  defendants  should  be  thought  to  have  done  no 
more  in  this  instance,  they  would  be  entitled  to  an  acquittal; 
but,  on  the  contrary,  they  had  transgressed  the  law,  and 
ought  to  be  convicted,  if  the  extracts  from  the  newspaper! 
set  out  in  the  information  contained  no  reasoning  or  dis- 
cussion, but  only  declamation  and  invective,  and  were 
written  not  with  a  view  to  elucidate  the  truth,  but  to  injure 
the  characters  of  individuals,  and  to  bring  into  hatred  and 
contempt  the  administration  of  justice  in  the  country  ."(a) 

In  similar  language  Fitzgerald,  J.  directed  the  jury, 
in  dealing  with  a  seditious  libel  which  related,  amongst 
others  things,  to  the  case  of  certain  men  who  had  been 
tried  and  executed  for  murder: (6)  "The  defendant  had  a 
right  to  discuss  fairly  and  bond  fide  the  administration  of. 
justioe  as  evidenced  at  this  trial.  It  is  open  to  him  to  show 
that  error  was  committed  on  the  part  of  the  judge  or  jury; 
nay,  further,  for  myself  I  will  say  that  the  judges  invite 
discussion  of  their  acts  in  the  administration  of  the  law,  and 
it  is  a  relief  to  them  to  see  error  pointed  out,  if  it  is 
committed ;  yet,  whilst  they  invite  the  freest  discussion,  it 
is  not  open  to  a  journalist  to  impute  corruption."  (c) 

(a)  Rex  v.  White  and  another  (1  Camp.  N.  P.  359).  According  to 
the  report,  the  libel  in  this  case  affirmed  the  prisoner  to  have  been 
guilty  of  murdering  one  of  his  crew,  and  in  a  gross  and  abusive  style 
censured  the  judge  and  jury  for  acquitting  him.  The  defendants  hanig 
been  found  guilty,  were  sentenced  to  three  years'  imprisonment. 

(ft)  Rey.  v.  Sullivan  (11  Cox  Crini.  Cas.  57). 

(c)  A  lieutenant  in  the  royal  marines  having,  in  the  year  1718,  bees 
sentenced  by  a  court  martial  to  fifteen  years  imprisonment,  brought  an 
action  against  the  president  of  the  court  martial,  and  recovered  1000L 
damages,  and,  in  pursuance  of  what  fell  from  the  judge  at  the  trial, 
commenced  actions  also  against  the  other  members  of  the  court  martial 
who  had  passed  the  sentence,  and  they  were  arrested  by  capias  at  the 
breaking  up  of  a  court  martial  against  another  officer,  of  which  they  were 
also  members.  This  latter  court  martial  then  passed  certain  resolutione 
reflecting  on  Sir  John  Willes,  Chief  Justice  of  the  Common  Pleas,  which 
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I    the  libel  be  published  whilst   the  court  ia  not 
sitting,  and  at  a  mewlmt  distant,  a  court,  of  record 

has  B  power  of  punishing  by  commitment. (a)     The 

publisher  and  the  writer  of  an  article  in  a  newspaper  which 

'uoted  intemperately  on  certain  proceedings  of  the  Court 

'  Ule  of  Man,  were  committed  to  prison 

itempfc,  though  the  court  was   not  sitting  at  the 

time    of    publication,    and    the    publication    took     place   in 

iglas,   ten   miles  distant    from   where   the   court    sal. 
m  It  ia  objected,"  said  Patterson,  J.,  u  that  the  OOQrt  OOlda 
have  no  general  power  of  commitment  for  a  libel  publish*  \ 
out  of  court  some  tim<  This  point   baa  not   b 

expressly  decided  upon.     In  Y<>  )  thu  libel 

appears  to  have  been  published  both  in  court  aft 
lii  Rex  v.  JJman(d)  there  was  a  very  learned  judgment  bv 

*e  Wilmot,  which  he  intended  to  deliver;  thou 
it  was  not  delivered  in  fact,  the  case  having  droppocL      Si 
satisfactorily  shows  that  a  court  of  record   hai    power  to 
punish  bj commitment  for  contempt,  a  libel  published  while 
the  court  is  not  fitting."   And  Erie,  J.,  added :  u  The  coran 

at  h<?re  was  for  a  contempt  in  publishing,  while  the  court 
was  not  sitting,  and  perhaps  at  some  distance  of  time  and 
place,  a  libel  cm  the  proceedings  of  the  court,  lu  the 
elaborate  judgment   to   which    my  brother    IV  baa 

referred,  it  is  shown  that  such  a  publication  may  have  a 
strong  and  immediate  tendency  to  paralyse  the  proceedings 
of  the  court.     Such  cases  may  easily  bo  conceived;    the 

Sir*  i  in  fin?  particular  cose  is  a  quest 

If." 
An  information  was  granted  in  1  788,  against  tin    members 
of  the  corporation  of  Yarmouth,  for  having  entered  B] 
their   books    an    order   stating    u  tliat   tin?   assembly    were 
sensible  that  Mr.  W.  [against  whom  an  action  had  been 

n  laid  before  the  King*  Upon  this  the  i  hM  'lattice  caused  tl 
roetnbi  r  of  the  court  to  be  tAken  into  custody,  snd  ww  proosedln. 
assert  sad  Maintain   ti.  ity  of  his  oilier,  when  a  written  sad 

coal  'tiftkm  rvi^tK«!  by  all  the  members  of  th 

si  oi  *ubmis*ioti  transmitted  to  the    Lord    I 

•  wss  ordered  to  be  r< 

learV  office.     It  slso  Appeared  in  the  Ltmtkm  GnstUe*  *a 
1  (*s  obsciTt*!  do  present 

sges,  that  tiemtelees  up  in  opposition  to  thv  Uw*, 

misu.  -  L.  1&M&9.) 

imsna 

(/)  II  \ok»  snd  Ojjuuoii*, 


Pji*t  IV 

ten  V. 

'•lUhed 
urt  h 
SOI 


364  LAW  OP  UBWL. 

Px*t  iv.  brought  for  a  malicious  prosecution,  and  a  verdict  returns!  ' 
cw^k  v.  for  3000/.  damages,  which  the  court  refused  to  disturb]  w« 
—  actuated  by  motives  of  public  justice,  of  preserving  th 
rights  of  the  corporation  to  their  admiralty  jurisdiction,  and 
of  supporting  the  honour  and  credit  of  the  chief  mafftft- 
trate ;  and  therefore  they  vote  him  the  sum  of  2300L  (•) 
"  Nothing/'  said  Buller,  J.,  "  can  be  of  greater  importance 
to  the  welfare  of  the  public  than  to  put  a  stop  to  tib 
animadversions  and  censures  which  are  so  frequently  made 
on  courts  of  justice  in  this  country.  They  can  be  of  no 
service,  and  may  be  attended  with  the  most  mischievous  oan- 
sequences.  Cases  may  happen  in  which  the  judge  and  the 
jury  may  be  mistaken :  where  they  are,  the  law  has  afforded 
a  remedy,  and  the  party  injured  is  entitled  to  pursue  every 
method  which  the  law  allows  to  correct  the  mistake.  But 
when  a  person  has  recourse,  either  by  a  writing  like  tibe 
present,  by  publications  in  print,  or  oy  any  other  means, 
to  calumniate  the  proceedings  of  a  court  of  justice,  the 
obvious  tendency  of  it  is  to  weaken  the  administration  of 
justice,  and  in  consequence  to  sap  the  very  foundation  of 
the  constitution  itself.  ....  They  say  'that  W.  wis 
actuated  by  motives  of  public  justice/  Ac.  But  the  judge 
and  jury  who  tried  the  cause,  confirmed  as  to  their  opinion 
by  the  Court  of  Common  Pleas,  have  said  that,  instead  of 
his  having  been  actuated  by  motives  of  public  justice,  or 
by  any  motives  which  should  influence  the  actions  of  an 
honest  man,  he  had  acted  from  malice.  These  opinions  are 
not  reconcilable;  if  the  one  be  right,  the  other  must  be 
wrong.  It  is,  therefore,  a  direct  insinuation  that  the  court 
had  judged  wrong  in  all  they  have  done  in  this  case,  and  it 
is  therefore  clearly  a  libel  on  the  administration  of  justice. 
....  The  defendants  have,  indeed,  said  that  they  never 
meant  to  reflect  on  the  public  justice  of  the  country; 
but  that  alone  is  no  answer  to  this  application.  Where 
particular  allegations  are  made  in  applying  for  an  infor- 
mation, some  answer  must  be  given.  If  the  thing  charged 
be  capable  of  different  explanations,  it  is  fair  to  take  the 
defendants'  explanation  in  their  affidavits  that  they  did  not 
intend  anything  wrong;  but  if  it  bo  only  capable  of  one 
interpretation,  we  are  not  to  bo  guided  by  such  a  general 
answer.  I  am  of  opinion  that  the  information  should  go 
against  all."(/>) 
Publication  by  A  solicitor  in  a  bankruptcy  proceeding  was  held  guilty  of 
In •■Sit.nr*Krd  a  gro88  contempt  of  court  in  publisliing  a  pamphlet  contain- 

(«)  Rex  v.  Watson  (2  T.  R.  199). 

(b)  See  also  the  remark*  of  Aj&hurst  and  Grose,  J  J.,  in  the  same  case. 
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ing    insulting  observations   on  the  Conn  of  Review,  and 
ertain  parties   engaged  in    litigation    before   it.     The 
pamphlet   spoke   of  the  judgment  of  the  Chief  Judge  in 
Bankruptcy  (Sir  J.  Knight  Bruce)  as  "an  elaborate  produc- 
wliolly  beside  the  merits  of  the  case,   free  from   all 
allusions  to  the  facts  or  statements  in  the  affidavits,  which 
it  was  but  charity  to  suppose  were  never  referred  to  by  the 
judge;  free  from  all  denunciations  against  fraud;  and  that 
tile  only  object  of  it  seemed  to  have  been  to  deter  sol 
from  every  attempt  to  expose  and  correct  abuses  iu  bank- 
ruptcy."    The  Judge  of  the  Court  of  Review  (Sir  G.  Rose) 
considered  this  to  be  a  gross  and  scandalous  contumacy  of 
the  learned  judge,  and  a  gross  libel  upon  him,  which  ought 
to  be  visited  as  a  contempt  of  that  court,  and  commit t»  < I  me 
custody,  from  which  he  was  released  on  humbly 
ng  and  paying  all  the  costs  incidental  to  the  appli- 

A  barrister  and  member  of  Parliament  who  wrote  a  letter 
rentening  and  insulting  terms  to  a  Master  in  Chancery, 
before  whom  he  had  appeared  in  support  of  a  petition  pre- 
sented by  himself  and  others,  the  tendency  of  tbe  letter 
being  to  induce  the  master  to  alter  the  opinion  he* was 
nuppoaed  to  have  formed  upon  the  case,  was  committed  by 
the  Lord  Chancellor  (Cottenham)  to  the  Fleet  during  plea- 
uiw,(&)     "  The  power  of  committal,"  said  his  Lordship,  "  is 

E>en  to  courts  of  justice  for  the  purpose  of  securing  the 
_jtter  and  more  secure  administration  of  justice.     I 

ng,  letter,  or  publication  which  has  for  its  obj< 
divert    the   course   of  justice    is  a  contempt  of  the  court. 

•old  be  strange,  indeed,  if  the  judges  of  the  court  were 
the  only  persona  not  protected  from  libels,  writings,  and 
proceedings,  the  direct  object  of  which  is  to  pervert  the 
cause  of  just  cry  insult  offered  to  a  judge    in    the 

exercise  of  the  duties  of  his  office  is  a  contempt ;  1  ur 
the  writing  or  publication  proceeds  further,  and  when,  not 
by  inference,  but  by  plain  and  direct  language,  a  threat  is 
need,  the  object  of  which  is  to  induce  a  judicial 
depart  fiv-m  thi  Ooum  judicial  duty,  and  I 

course  he  would  nut  otherwise  pursue,  it  is  a  oonten 
very  highest  order/1  (c) 

trU  Turner  (8  Moat.  D,  h  De  G.  523,  651,  B 
h)  Mr,  Uekmert  t  n*  (2  Mv    \  I  .    S16). 

(c)  lb.  339,  Urd  Abinger,  C.B.,  tad  Aldrrnou,  B.,  mmm  to  hart 
taken  a  different  view  of  the  mode  of  dealing  with  insulting  letter* 
addir—id  to  a  judge,  touching  a  mutter  under  oonjidermtion.  *♦  I  oan 
oalj  «yr  uid  Idml  Abingcr,  "  that  if  I 

Djielf  at  liberty  to  commit  the  writer.**    To  which 
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pabttt.  The  writer  of  a  letter  to  Lord  Hardwicke  relative  to  i 
cmrm  v.  threatened  suit,  and  inclosing  a  bank-note,  was  held  guilty 
of  contempt ;  (a)  and  so  was  the  writer  of  a  letter  to  Chief 
Baron  Parker,  making  mention  of  a  cause  depending  in  the 
Court  of  Exchequer,  and  containing  a  scandalous  offer  to 
his  lordship. (b) 

A  threatening  letter  sent  to  one  of  the  parties  or  witnesses 
in  a  suit  is  as  much  a  contempt  of  court  as  one  addressed  to 
a  judge  or  officer  of  the  court,  (c) 

Lord  Erskine,  C,  committed  to  prison  the  committee  of 
a  lunatic  and  his  wife  for  having  published  a  pamphlet,  with 
a  dedication  to  the  Lord  Chancellor,  reflecting  upon  the 
conduct  of  certain  persons  acting,  in  the  management  of  the 
affairs  of  a  lunatic,  under  orders  from  the  Court  of  Chancery. 
His  lordship  committed  also  the  printer,  and  held  that 
ignorance  of  the  contents  of  the  pamphlet  would  not  excuse 
him.(tf) 

A  judge  of  assize  (Blackburn,  J.),  having  ordered  part  of 
the  court  to  be  cleared  on  account  of  the  noise  made  by  the 
persons  assembled  there,  the  High  Sheriff  of  the  county 
caused  a  placard,  signed  by  him,  to  be  posted  np  in  the 
town  opposite  the  court,  in  which  he  recorded  his  protest 
against  "  this  unlawful  proceeding "  of  the  learned  judge, 
and  said  "I  have  given  directions  that  the  court  shall  he 
opened  again  to  the  public  according  to  the  custom  and  the 
law.  All  persons,  so  long  as  they  conduct  themselves  with 
decorum,  have  a  lawful  right  to  be  present  in  court ;  and  I 
hereby  prohibit  my  officers  from  aiding  and  abetting  any 
attempt  to  bar  out  the  public  from  free  access  to  the  court." 
For  this  contempt  the  High  Sheriff  was  fined  500/.  by 
Cockburn,  C.J.,  who  was  sitting  in  the  next  court,  (e) 

Alderson,  B.,  added :  "  There  would  be  a  great  many  committals  if  such 
a  course  were  pursued  by  the  judges/'  "  Do  you  mean  to  say/'  asked 
Lord  Abinger  of  counsel,  u  that  one  of  the  judges  has  the  power  to  fine 
a  man  for  Bending  him  a  silly  letter,  or  an  impudent  letter  about  anj 
matter  that  he  has  decided  ?  I  can  only  say  I  should  be  very  muck 
afraid  of  exercising  it :  (See  Rex  v.  Faulkner,  2  Mont.  &  Ayr.  321, 
322). 

(a)  ^fortin\<t  case  (2  Russ.  &  MyL  674). 

(b)  Mactn'ir*  case  (2  Fow.  Ex.  Prac.  404). 

(c)  Smith  v.  Lahman  (26  L.  J.  805.  Ch.) :  Shaw  ▼.  Shaw  (31  L.  J. 
Prob.  35 ;  6LT.  X.  S.  477 ;  2  S.  &  T.  515)  ;  Rt  Mulock  (33  L.  J.  Profc 
205;  10  Jur.  N.  S.  1188). 

(</)  Ex  parte  J<mts  (13  Yes.  237). 

(t»)  In  re  the  Hitjh  Sh< riff  of  Surrey  (2  F.  &  F.  237).  The  game  gentle- 
man having  persisted  in  addressing  the  grand  jury  in  court  after  * 
prohibition  from  the  presiding  judge,  was  fined  500/.  and  threatened 
with  commitment  if  he  did  not  desist  This  fine  was  remitted  on  his 
reading  a  written  apology  in  court :  (lb.  234.) 
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Tli  urts  exercise  the  same  powers  as  to  com- 

utempt    which    the    English    courts    do, 

I  Tin  after    dealing    with    the    case    of    contemptm  >\ 

OF  in  court,  says:    "It   is  equally   indispensable  to 

resa  in  the  like  Bpeddy  and  effectual  manner  all  attempts 

which  may  be  made  with  relation  to  any  trial  depemUug 

the  time,    or  which  has  recently    been    so,  to   slander    1 1 

proceedings  of  the  court,   or  depreciate  the  character,    or 

sully    the    honour  of  the   judges;    or   to    impose  on  their 

and  pollute  the  demands  of  justice,  to  the  prejudice 

of  a   fair  and  an    impartial   trial.     In    former  times    they 

scrupled  not  summarily  to  inflict  high  corporal  pains,  fur 

transgressions  of  the  tir^t  of  these  kinds.     As  in   the   case 

ild   Campbell,  who,  in   the    c  t   a   trial,  wl> 

standing    among     the    multitude  by    thr    OOttrthonsej   had 
openly  accused  the  Karl  of  AthoL  Ji  neral,  of  gross 

ud   corruption    in  the  case;    he    had   sei 

iiid  two  hours  upon  the  em  k -stool  and  make 
public  confession  of  his  fault,  and  to  have  his  tongue  bored 
D  executioner.     More  lately,  after  the  c 
Nairn  and  Ogilvv,  certain  printers  were  rebukrd 
(and,  on  account  of  their  submission,  were  dismissed  with* 
further  answer)  for  publishing  an  opinion  of  Euglish  counsel 
on  the  case,  accompanied  with  notes  highly  injurious  to  t 
court  and  the  jury.      In  a  still  later  instance,  an  account 
had  been  pubHsl  a   certain  trial,  equally  slanderous 

the  proceedings  of  the  court,  and  contemptuous  of  i 
persons  of  the  judges;  and  lure,  as  the  offence  was  I 
followed  with  the  like  symptoms  of  contrition,  the  culpi 
Johnson  anil  Drum mond  were  sent  to  gaol  fin  months, 

I  till  rh.y  should  find  surety  for  their  good  h*  I  for 

tie    future*     In  these  several  instances  I  he  court  guarded 
their  own    honour,     [a    the  following  they  were  no   leaa 
♦us  oft  past    of  justice   and  a   fair    trial,     0 

.  agent  1  ma  case  of  DQffdi 

wa  .uned    to   a  month  a  imprisonment  and  to  find 

cau  his    good    behaviour:    after  execut  I 

linal   letter*,   he    had  published  sundry  memorials  and 

Hses  ooti  j  on  the   chargo,  and    tending 

to  prejud  the  accused  rds 

occasio  i  are  a  high 

i  the  court  and  most  dangerous  to  t)< 

ig  to  prepossess  and  lnflam*  tin  n  the 

y  against  the  persons  accused,  and  thereby  obata 


d,  and  the 
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censure  of  all  such  unfair  practices  was  inserted  in  the 
•d,  on  occasion  of  the  trial  of  Ewan  Macewen  before  the 
s  Justice-Clerk  and  Eskgrove  at  Perth,  in  May,  1786: 
service  of  tho  indictment,  the  agent  for  the  pannel 
rashly  published  and  circulated  in  the  neighbourhood, 
rt  of  narrative  on  his  part,  giving  an  account  of  the 
je,  and  the  circumstances  of  the  case." 
1820,  Gilbert  M'Leod  was  sentenced  to  be  imprisoned 
ind  caution,  under  a  penalty,  for  his  good  behaviour  for 
1  years,  for  having  published,  in  a  periodical  called  The 
it  uf  th<>  Union,  a  false  and  slanderous  account  of  what 
passed  in  court  at  giving  sentence  of  fugitation  against 
ge  Kinloch,  and  one  which  was  calculated  to  raise 
ndless  doubts  and  jealousies  of  the  due  administration 
sticc  in  the  Court  of  Justiciary,  (a) 
newspaper  having  published  (pending  the  trial  of  this 
>rt  M'Leod,  the  same  year,  on  a  charge  of  sedition)  a 
rraph  inserted  by  William  Watson,  which  gave  a  false 
sxaggerated  account  of  the  charge  against  the  accused, 
made  his  case  the  subject  of  public  discussion,  the  court 
1  "  that  such  conduct  is  derogatory  to  the  authority  of 
court,  dangerous  to  parties,  whether  prosecutors  or 
els,  and  subversive  of  the  principles  of  a  fair  trial;" 
in  respect  of  circumstances  of  extenuation  stated  by 
jon,  they  dismissed  him  with  a  rebuke  and  a  fine  of 
)Ounds.(6) 

appears  that  in  those  cases  where  the  publication  of 
ments  having  a  tendency  to  interfere  with  the  adminis- 
>n  of  justice,  does  not  call  for  punishment,  the  court 
nevertheless  interfere  to  prohibit  such  publication. 
,  in  1829,  William  Haire  being  charged  with  the  murder 
imes  Wilson,  on  the  motion  of  the  counsel  for  the 
led  with  reference  to  an  advertisement  of  a  forthcoming 
cation  of  the  confessions  of  William  Burke,  which  had 
announced  in  the  Edinburgh  Evening  Con  rant,  the 
s  "  prohibit  the  editor  and  publisher  of  the  Edinburgh 
ing  Courant  from  publishing  or  circulating  any  state- 
relative  to  the  alleged  murder  of  James  Wilson,  or 
ling  prejudicial  to  the  prisoner,  William  Haire,  in  the 
confession,  or  doing  anything  whereby  the  same  may 
lblished,  till  the  proceedings  now  in  dependence  against 
jaid  William  Haire  shall  be  brought  to  a  conclusion, 
recommend  to  the  publishers  of  all  newspapers  to 
in  in  like  manner  from  doing  so ."(c) 

Shaw's  Cases,  No.  4.  (b)  lb.  No.  6. 

Bell's  notes,  165.  See  also  Emondts  cam  (7  December,  1829,  Shaw, 
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Col oni  of  record  possess  the  same  power  of  com-       Pa»t  iv 

uiitir  Lpt   that  the  home   courts   do,   and  an     cmrrifcV. 

al   will  DOl    lio  from  such  a  commitment  to  the  Privy  ^^Jf^, 

In   '  taeSj  however,  it  must  appear  clearly  on  the 

that  iln*  party  hid  committed  a  contempt, 

be  had  been  duly  summoned  to  make  his  defence,  and 

i nt    awarded   for  the  >t  was  an 

;  />) 

ter   and   attorn  <  r  to  the 

1  ig  on  the  judges  and 

in  of  justice  generally  in  A  ,  but 

n  his  pr 
capa 

injury  done  him  us  a  suitor,  the  Privy  Council  held  that  an 
order  iter  from  practising   in  the  court 

wan  not  an  appropriate  punishment  fbr  the  offenoBj  and  on 
tltiitjrroi;  Eer  Majesty  bo  discharge  Hie  order. (r) 

44 Tii  I   Lord  Westbtuy,  iu  delivering  the 

jadg  ry  Council,  4*  was  a  contempt  of  court 

h  it  was  hardly  possible  for  the  court  to  omit  taking 
lr   was  an  offence,  how«  v. t,  committ- 
idoal  in  his  capacity  of  a  suitor  in  resp 
isod  rights  as  a  suitor  and  of  an  imaginary  injury  done 
to  him  as  a  suitor,  and  it  had  no  ion  whatever  with 

*ional  character,  or  anything  done  by  him  pi 

r  a*  an  to  or   an  att  It    was  a 

I    by  ;m    individual    in   hit 
tonal  character  only.  Ifeneei  of  the  there  has 

1  by  law  and  by  long  practice  a  dofinito  kind 

I 

entrusted  with  ■  professional  lector.     If  an 

ate,  for  example,  were  found  10,  there  ia 

ipend  him.     If  an  eM 

t&J.    For  Lonl  Coitcuham V  opinion  m  to  Uir  juri*lictioii  of  th 

uf  s*. ^-t. »n  •..  pn  rent  bj  interdict  U»o  publication  rrf  Libcuooj  rtatmanla, 

M 

MfiaoH  t.  rAi  ^fy  • 

i  1  (L    IU»p.  J  l\  i  in)   K* 


<     111;  L.  I 

;  I'.C.CJ 
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which  tend  to 
prejudice  the 
bearing  of  a 


be  found  guilty  of  moral  delinquency  in  his  private  character, 
there  is  no  doubt  that  he  may  be  struck  off  the  roll.  Bui 
in  this  particular  case  there  is  no  delichvm  brought  forward 
or  assigned,  except  that  which  results  from  the  fact  of 
addressing  an  improper  and  contemptuous  letter  to  the 
chief  justice  of  the  court,  in  respect  of  something  supposed 
to  have  been  done  unjustly  to  the  writer  in  his  private  capa- 
city as  a  suitor.  We  think,  therefore,  there  was  no  necessity 
for  the  judges  to  go  further  than  to  award  to  that  offence 
the  customary  punishment  for  contempt  of  court." (a) 

The  calumniation  of  parties  who  are  concerned  in  a  cause 
before  the  court,  or  any  publication  which  attempts  to  create 
prejudice  against  any  of  them  before  the  cause  is  heard,  and 
thus  tends  to  influence  its  result,  constitutes  a  contempt. 

The  rules  which  have  been  laid  down  as  to  fair  comment 
on  matters  of  public  interest  and  notoriety,  do  not  extend 
to  comments  on  matters  still  pending,  waiting  for  argument 

(a)  Besides  contempts  of  court  committed  by  means  of  libellom 
writings  (with  which  alone  this  work  professes  to  deal),  the  courts  hare 
frequently  punished  by  attachment  the  utterance  of  contemptuous  or 
contumelious  words,  and  also  the  contemptuous  demeanour  of  parties 
before  it.  Contempts  of  court  by  means  of  words  are  also  indictable. 
The  following  are  examples  of  this  general  head  of  contempts :  Calling  a 
magistrate,  in  a  court  of  justice,  a  fool,  but  not  so  speaking  of  him  in 
his  absence,  and  without  reference  to  the  execution  of  his  office  (Simmons 
v.  Sireete,  Cro.  Eliz.  78 ;  Reg.  v.  Wriyhtson,  Salk.  698 ;  see  also  2  RoIL 
Rep.  78 ;  4  Inst.  181  ;  Ex  parte  the  Mayor  of  Yarmouth,  1  Cox  Crim. 
Cas.  122);  giving  the  lie  to  the  steward  of  a  manor  holding  a  court  leet 
(Earl  of  Lincoln  v.  Fisher,  Cro.  Eliz.  581  ;  Ow.  113  ;  Mo.  470)t  or 
telling  him  in  court  that  he  is  forsworn  (2  Rol.  Abridg.  78)  ;  saying 
to  justices  in  session  "Though  I  cannot  have  justice  here,  I  will  hare 
it  elsewhere"  (Ilex  v.  Mayo,  1  Keb.  508 ;  1  Sid.  144)  ;  putting  on 
one's  hat  in  presence  of  the  lord  of  a  court  leet,  and  saying  he  cared 
not  what  he  could  do  (Bathurst  v.  Core,  1  Keb.  451,  465  ;  Rayin.  78); 
saying  to  a  justice  of  the  peace  in  the  execution  of  his  office  that  he  was 
a  rogue  and  liar  (Rex  v.  Revel,  1  Str.  420)  ;  but  not  saying  of  a  justice 
in  his  absence  that  he  was  a  scoundrel  and  a  liar  (Rrx  v.  Weltje,  2  Camp. 
142).  And  a  court  may  be  insulted  by  the  most  innocent  words  uttered 
in  a  peculiar  manner  and  tone  (Per  Ix>rd  Denman,  C.J.,  Carus  Wilson's 
case,  7  Q.  13.  1015).  Wherever  a  justice  may  commit  for  such  words,  the 
offender  may  also  be  indicted  for  the  misdemeanour  (Str.  420).  A  justice 
can  commit  only  where  the  contemptuous  words  are  spoken  in  his  pre- 
sence ;  in  other  cases  the  remedy  is  by  indictment  of  the  offender:  (Rex 
Y.  Revel,  uhi  supra.  See  also  Rt-x  v.  Wr'ufhtson,  nhi  supra,  and  1  Vent. 
169  ;  2  Keb.  249  ;  Ilutt.  131  ;  3  Mod.  139 ;  Jl,-x  v.  Selby.  Mich.  4  Anne 
K.  B. ;  Rix  v.  Penny,  1  Ld.  Raym. ;  Rex  v.  I'ocock,  Str.  1157.)  A  barrister 
may  also  commit  a  contempt  of  court  in  the  conduct  of  a  cause :  (Re 
Pater,  33  L.  J.  142,  Q.  B.) ;  and  so  may  one  of  the  parties  to  the  cause 
in  the  course  of  addressing  the  jury :  (Rex  v.  Davison,  4  B.  &  Aid.  329.) 
As  to  contempts  of  county  courts  see  sect.  113  of  9  &  10  Vict.  c.  95,  and 
the  case  of  Levy  v.  Moylan  (19  L.  J.  308,  C.  P.) ;  and  as  to  contempts  of 
ecclesiastical  courts,  see  2  &  3  Will.  4,  c.  93. 
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ad  decision,  which  have  a  direct  tendency  towards  directing 
and  swaying  the  mind  of  the  court  or  jury,  by  whom  the 
cause  is  to  he  determined,  (a) 

The  publication  by  a  newspaper  of  a  paragraph  taxing 
certain  witnesses  in  a  pending  cause  with  *  turning  affidavit 
men/1  was  held  a  contempt  of  court  by  Lord  Hardwicke. 
His  lordship  construed  the  words  M  affidavit  men"  to  #mean 
■  persons  who  are  ready  upon  all  occasions  to  make  affidavits 
without  regarding  whether  they  have  any  cognisance  of  the 
betft/1  and  committed  the  printers  to  prison,  observing(^) 
thut  "nothing  is  more  incumbent  upon  courts  of  justice 
than  to  preserve  their  proceedings  from  being  misrepre- 
sented;  nor  is  there  anything  of  more  pernicious  conse- 
than  to  prejudice  the  minds  of  the  public  against 
persons  concerned  as  parties  in  causes,  before  the  cause  is 

finally  heard There  cannot  be  anything  of  greater 

consequence  than  to  keep  the  streams  of  justice  clear  and 
pur  partiefl    may  proceed  with  safety  both  to  them- 

selves and  their  characters/' 

The  publication  in  a  newspaper,  pending  a  cause  in 
Chancery,  of  articles  reflecting  on  the  plaintiff  and  his 
n esses,  and  characterising  the  Chancery  proceedings  as 
us  and  unprincipled,  and  representing  the  affidavits  as 
containing  glaring  misrepresentations  which  the  editor 
believed,  ana  heartily  hoped,  would  lead  to  an  indictment 
for  perjury,  was  held  :t  i  of  court  by  the  t  of 

the  RnlU  (I  !e).     "If  parties  in  the  prosecution 

of  their  rights/'  said  his  Lordship,  w  are  to  be  exposed  to 
i  species  of  attack,  and  are  to  be  placed  in  such  a  situa- 
tion that  they  cannot  safely  proceed  in  the  defence  of  their 
and  if  witnesses  are  in  this  way  deterred  from  coming 
forward  in  aid  of  legal  proceedings,  it  will  be  impossible 
that  justice  can  be  administered.  It  would  bo  better  that 
the  doors  of  the  courts  of  justice  were  at  once  closed.' 

It  was  held  a  gross  contempt  of  court  to  publish  in  a 
newspaper  an  nrtiele  commenting  on  affidavits  which  had 
been  filed  on  behalf  of  Ufa  plftinfrtff  ill  I  Wli*  bid  P 
yot  before  ft ;  and  the  publisher,  after  making  an 

ample  apology,  was  ordered  to  pay  the  costs  of  a  motion  to 
commit  i 

It  is  also  a  contempt  to  reprint  in  another  newspaper  an  aggyof 

(a)  See  per  Wood,   V.C.,    ftdfcftonu  rt  M»$tyn  (17  L    1 

&7) 

v.  Th*mf»<m  £2  Be*v,  1*9). 
(,/)  7WJ  rfye(f7  I 

.<:*.  cited  ■***<  }•    * 
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article  of  this  sort.  In  the  case  last  referred  to,  a  raotioi 
to  commit  the  publishers  of  two  newspapers  which  hhi 
simply  reprinted  the  article  was  refused,  but  the  publisher! 
had  to  pay  their  own  costs..  The  printer  of  a  newspaper  whicl 
had  gone  beyond  merely  reprinting  the  article,  was  madf 
to  pay  the  costs  of  the  motion,  (a) 

Vice-Chancellor  Kindersley  committed  to  prison  the  pub- 
lisher of  a  newspaper,  for  having  published  a  leading  article 
commenting  on  affidavits  made  in  a  suit  in  Chancery,  whicl 
had  not  yet  come  on  for  hearing,  and  holding  up  to  ridictdi 
the  makers  of  the  affidavits,  and  characterising  their  condnc 
as  utterly  disgraceful,  (h) 

If  a  court  make  an  order  prohibiting  the  publication  o 
the  proceedings  pending  a  trial  likely  to  continue  for  seven 
successive  days,  it  is  a  contempt  of  court  to  disobey  sucl 
order,  (c) 

On  a  similar  ground,  viz.,  that  the  publication  tended  t 
prejudice  the  world  with  regard  to  the  merits  of  the  cans 
before  it  was  heard,  the  act  of  a  party  who  printed  hi 
brief  before  the  cause  came  on,  was  held  a  contempt  c 
court,  though  there  was  nothing  in  the  publication  reflecting 
upon  the  court  in  any  way.(d) 

It  was  also  held  a  contempt  of  court  for  a  newspaper  t 
publish,  before  it  was  heard,  a  petition  which  had  bee 
presented  to  the  Court  of  Chancery  for  the  winding-up  c 
a  company,  containing  grave  charges  against  the  directors 
It  was  contended,  on  behalf  of  the  newspaper  proprietoi 
that  the  case  of  a  petition  to  wind-up  was  an  exception! 
one,  because  under  the  Act  it  must  be  advertised,  and  tli 
advertisement  must  be  accompanied    by  a  statement  thi 

(a)  lb.     See  also  Tichhornc  v.  Tichbome  (22  I*.  T.  N.  S.  55). 

(b)Felkin\.IIrrbert([)L.T.  N.S.635;  33  L.J.  294,  Ch.)  In  this  case  tl 
publisher  was  released  from  custody  af  ter  ten  days'  confinement,  on  payma 
of  costs  and  fees,  and  humbly  apologising  to  the  court  for  the  contemj 
which  he  had  committed.  The  motion  for  his  discharge  was  opposed  o 
the  ground  that  he  should  also  have  apologised  to  the  persons  who  ha 
made  the  affidavits,  and  whom  he  had  injured  by  the  reflections  contain* 
in  the  leading  article.  The  Vice-Chancellor,  however,  thought  that  tl 
making  of  such  an  apology  could  not  be  made  a  condition  precedent  1 
his  discharge,  "lie  was  not,"  said  his  Honour,  *4  committed  fori 
offence  against  anything  appertaining  to  the  honour  or  character  of  tl 
defendants,  but  because  the  language  used  was  a  contempt  of  this  conr 
and  tending  to  impede  the  course  of  justice  ;  not  because  it  waa  an  offeo( 
against  any  given  individuals ;  and  when  he  applies  to  be  discharge* 
aud  expresses  his  contrition,  how  can  the  judge  say  he  will  not  discharg 
him,  unless  he  does  something  in  respect  of  a  matter  for  which  he  wi 
not  committed ?,?     (lb.)  (r)  See  fax  v.  Clement  (4  I*.  &  Aid.  218 

(I)  Sec  per  lx>rd  Ilardwick  (2  Atk.  471 ) ;  S.  C.  nom.  Roach  v.  Qarvc 

Dick.  794). 
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_>ns  desiring  to  possess  it  might  obtain  copiea  from  i 

r  by  an  ordinary  application*      Matins,   V.Q.,  said  ;     Ca^  v 

•ibutoryand  creditor  can  obtain  such 
but  it  is  not  open  to  any  one  of  the  public,  strangers 
rid  does  not  give  a  general  Ucence  to  publish 
petition.     It  is  the  duty  of  the  solicitor,  before  he  gives 
»f  such  a  petition,  which  frequently  contains  unplea- 
mt  e  barges,  to  ascertain  whether  the  applicants  are  con- 
or  creditors:   he  cannot  give  copies  to  anyone 
rho  will  pay  for  them.     There  is  nothing  in   the  Act  or 
lea  which  sanctions  the  publication  of  a  petition  of  this 
iud,  any  more  than  a  bill  in  Chancery.     It  was  said  that 
i  intention  to  injure  in  this  publicatiV  ,r  [* 

nl  rule  that  you  cannot  dive  into  men's  minds,  but 
raw  inferences  from  thru   arts.     In  this  case  I  mtl 
attribute  to  these  prop  they  did  not  print  these 

uduct  against  these  directors 
md  unwittingly.     They  may  be  true  or  fa] 

I  on  the  evidence.     If  you  onto 
such  a  publication  as  this,  any  person  may  file  a 
ml  any  proprietor  of  a  newspaper  may  print  ukd 
b  it,  and  thus  be  made  the  vehicle  of  grievous 

njury  to  l  character/* (a) 

Ir   i-  a  oontempt   of  court  for  the  solicitor  of  ono  of  the  p**w 

s  for  publication  in  a  newspaper,  ^Zil't 
1  to  influence  the  n-Miit  of  the  suit.(^)     "It  i3  °' «&•  p»*«k* 
DportanV  said  Lord  Romilly,  1£JL,(<?)  "that  I 

t  allow  stops  of  this  gari  to  be  taken  by  the 
ourt  in   causes  in  which  they  are  engue; 
possibly  may  have  an  m*bk  to  then   < 

unfa  the  other  side;  and  I  may  further  say 

if  I  am  to  go  minutely  into  evory  sentence  of  a  lei  I 
sh  is  written  in  a  public  newspaper,  to  say  this  is  mi 

tad  that  fill,  and  iho  like,  it  is  imposing  a 

and  a  duty  upon  the  001  h  it  will  be  impossible 

:>urform*     There  im  om  t  Hue  drawn,  which  k  this, 

men  who  are  concerned  fi  in 

OOC  ooonselj   should   abstain 

-,   from   d  ^  the  mi 

iblic  ; 

eircomn  "«» 

is  merely  done  h  [m  takes  a  great 

:md    bos   great    1.  ,  and  di-  n--  4 


(L    Kef    -    I    i    I  'J  j 


(r)   tb.  Gl. 
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it  from  a  public  point  of  view#  when,  if  the  fact  were  known, 
he  is  the  solicitor  of  the  defendant,  and  has  the  strongest 
possible  interest  in  his  success,  is  in  my  opinion,  highly 
reprehensible." 

The  letters  published  in  this  case  were  anonymous*  The 
suit  was  to  restrain  the  infringement  of  a  patent,  one  of  the 
issues  raised  being  as  to  the  novelty  of  the  plaintiff's  inven 
tion,  and  the  letters  written  by  the  defendants  sol 
stated  facts  tending  to  disprove  the  novelty  of  the  invention* 
On  the  appearance  of  the  first  letter,  the  plaintiff  wrote  to  the 
editor  referring  to  the  suit,  and  suggesting  that  the  writer 
of  the  published  letter  was  an  interested  party.  Notwith- 
standing this,  the  editor,  besides  refusing  to  insert  the  plain- 
tiff's letter,  as  containing  personal  imputations,  afterwards 
published  a  further  anonymous  letter  from  the  defendant's 
solicitor,  knowing  that  he  was  a  solicitor,  but  not  knowing 
that  he  was  the  solicitor  in  the  pending  suit.  A  motion  was 
made  to  commit  the  editor  also  for  a  contempt  of  court,  but 
the  motion  was  refused,  the  editor,  however,  having  to  pay 
his  own  costs.  Lord  Itomilly  said  :  "  The  case  of  I 
of  a  newspaper  is  very  different  from  that  of  persons  who 
write  letters  to  the  paper  for  publication.  His  duty  is 
simply  to  take  no  part  in  matters  purely  personal  between 
individuals,  or  in  matters  which  are  the  subject  of  a  lawsuit. 
But  it  often  happens  that  private  matters  are  so  mixed  up 
with  public  matters  into  which  it  is  his  duty  to  enter,  1 1 
is  very  difficult  to  draw  the  distinction  between  them.  J  a 
this  case,  if  the  editor  had  inserted  Mr,  D.'s  [the  plain 
letter,  I  should  have  thought  that  there  was  nothing  in  his 
conduct  calling  for  the  interference  of  the  court ;  but  he  did 
not  insert  it,  and  afterwards,  with  notice  that  a  suit  was 
pending,  with  the  knowledge  that  the  author  of  the  letters 
was  Mr.  C,  and  that  Mr.  C.  was  a  solicitor,  which  ought  to 
have  induced  him  to  inquire  further,  and  ascertain  the  exact 
position  which  Mr.  C.  occupied,  he  allowed  further  letters  on 
both  sides  to  be  published.  I  am  inclined  to  think,  by  what 
the  plaintiff  told  him,  he  was  put  upon  inquiry  whether 
*  Copper  Cap  *  [the  mm  de  flame  of  the  letter-writer]  was 
connected  with  the  suit."  His  Lordship,  having  taken  tune 
to  consider  the  matter,  said,  on  a  subsequent  day : 
regards  the  case  of  the  editor,  I  think  that  he  did  not  show 
quite  the  forbearance  towards  Mr.  D,  that  he  might  ha 
done,  considering  how  materially  interested  Mr.  D.  was 
the  matter ;  and  that  he  might  have  made  some  little 
for  the  warmth  which  Mr.  D,  showed  upon  the  subject, 
the  same  time  there  is  nothing  I  can  find  against  the  editor 


— 
show 
have 

as  in 
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which   I   can  require  him  either  to  make  an  apology 

'  to  pay  the  costs  of  this  motion ;   but,  for  the  reasons  I 

»n  the  last  occasion,  I  cannot  give  him  costs.     That 

of  the  question.     He  has  certainly  shown  a  tendeucy 

-\   Mr.  I>. ;  but   I  also  feel  for  the  difficult 

□  in  which  an  editor  is  placed  in  such  cases.     But,  as 

naid  before,  with  respect  to  him  I  can  make  no  order/1 

one  of  the  parties  to  a  suit  has  himself  supplied  the  P««y 
iper  with  the  information  upon  which  comments  are  wt'htai 
m  HO.  in  a  position  to  complain  of  the  contempt.  ^,^"u  0 
the  plaintiff  in  a  suit  procured  the  insertion  in  a  cwtimpt 
wspaper  of  a  statement  of  his  claim,  and  his  agent 
t  lie  newspaper  proprietor  a  copy  of  the  bill,  a  motion 
made  to  commit  the  proprietof  for  oontempt 
m  publishing  certain  articles  disparaging  the  plaintiff's  olats 
BftOODj  V.C  d  to   make  u  ver  in   i 

rig:  **1  am  not  considering  the  offence  committed 
8t    the  court   by  contempt,    but    the  right  which  the 
linfitf  in  the  Miit,  who  hai  roared  to  make  use  of  a 

otne  afterwn 
xnplain  of  subsequent  statements  or  comments,  not  mill? 
"?nt   and  not  libellous,  upon   th  t  which  he  has 

editor  of  that  newspaper.     What  right  has 
he  to  be  h«  rt  to  oomplaio  1     I  cannot  conceive  thai  he  has 
litest  right  in  the  world.' 

16  party  to  a  suit  in  Chancery  publ 
kson  the  eonduci  rill  not  be  2*/ 

nay  of  Jefor  nblish,  pending  off? 

trt*  garbled  accounts  of  any  of  the  proceedings 


y    (when   Vice- 
<od)   restrained,   by  injunction,  the   pubhea- 
of  a  Damphlet   containing  an  unfair   account   of 
the  witnesses,  taken  bet 
WU  il  ftdeaTours   to   prejudice   the 

public  in  aav  way  agar  other   litigant   part] 

is   not   the  ahj/  a  for  the   other  party  doiB)g 

the  same ;  and  toil  OOQrt,  m   the  administration   of  justice, 
always    takes    C  r    party    shall  do   it.   .   , 

I  quite  agree  with  the  respondent's  i  in  thinking  that 

the  present  times  are  v*  1  Hord- 

cke,  and  that  the  present  feeling  ami  the  g 
of  mankind  as  to  what  i-  per  to  J - 

mi  t.  Vrmam  (23  L.  T.  N.  a  697). 
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dingly  different  to  what  they  were  at  that  time.  That 
it  once  be  conceded ;  but  at  the  same  time,  even  as 
is  the  publicity  of  proceedings  in  courts  of  justice,  and 
it  is  a  question  between  parties  who  are  not  litigant, 
etween  one  of  the  parties  litigant  and  the  publisher  of 
spaper,  for  instance ;  even  as  between  these  parties  the 
,  in  these  days,  recognising  in  the  highest  possible 
e  the  importance  of  the  public  being  duly  and  fairly 
ned  of  all  that  takes  place,  yet  does  take  care  that  there 
only  be  such  proper  information  published  in  a  fair  and 
lable  manner.  I  mean  that  courts  of  justice,  in  giving 
ions  to  a  jury  as  to  the  ultimate  result  in  that  which  is 
aot  a  fair  publication,  always  leaves  it  for  the  considers- 
f  such  jury  whether  or  not  an  independent,  or  supposed 
independent,  person,  who  has  published  a  narrative  of 
edings  of  a  court  of  justice,  has  published  them  in  a  fair 
casonahlc  manner,  being  anxious  to  inform  the  public; 
ether  there  is  evidence  of  malice  in  the  modes  in  which 
»port  was  framed.  Now,  this  court,  in  dealing  between 
nts,  takes  care  that  the  litigants  shall  not,  by  such 
li  attempts  as  appear  to  me  to  have  been  made  on  both 
here,  create  public  prejudice,  each  against  his  opponent, 

Grogress  of  the  litigation,  which  ought  to  be  conducted 
proper  calmness  and  discretion,  and  for  tho  purpose 
citing  truth."  (n) 

e  publication  of  the  proceedings  in  court,  pending  liti- 
n,  by  a  newspaper  reporter,  differs  from  a  publication 
ie  of  the  parties  to  the  litigation  in  this,  that  there  is  * 
l  ft  trie  presumption  against  the  fairness  of  the  latter 
cation.  "  Nobody,"  said  Lord  Hatherley,  in  the  case 
referred  to,(/>)  "  feels  more  sensibly  than  myself  the 
itage  of  having  a  fair  publication  of  all  that    takes 

in  a  court  of  justice  3  but  I  make  this  observation, 
whenever  one  of  the  litigants  is  the  party  making 
tatement,  that  is  a  very  strong  prima  fiieio  presump- 
against  its  being  at  all  fair,  and  that  in  any  case  m 
1  a  litigant  makes  a  publication,  it  is  exceedingly 
cut  from  that  which  a  newspaper  reporter  would 
sh   simply   in    the    discharge    of   what    was    his    dutv. 

a  case  is  widely  different.  I  am  not  aware  that  auv 
precisely  like  this  lias  occurred  heft-re;  but  1  had  no 
ition  in  granting  the  in^n'm  order  for  the  injunction  in 
rst  instance,  because  1  was  aware  of  what  the  course  nf 
e  courts  at  all  times  has  been,  with  reference  to  keeping 

proceedings  pure  from  this  fake  deseription  of  oxcite" 

('0  2  L.  T.  X.  S.  7ti7.  <>>)  J  I,.  T  X   S.  76*. 
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m  which  would  tend  to  bring  witnesses  into  the  witness*      pa»  iv. 
I|K  with  their  imaginations  coloured  and  prejudiced  by  em   ounm  v., 
prfa  statements  sent  and  circulated  among*  them  by  one  of        — 
p»  litigant  parties ;  and,  consequently,  it  is  a  case  m  which 
lie ought  to  prevent  any  such  undue  use  being  made  of  the 
jioeeedings  of  the  court." 

■  On  similar  grounds  the  publication  in  a  newspaper  of  an  i 
jdhrertisement  offering  a  reward  to  any  one  who  should  make  \ 
fad  proof  of  a  marriage,  in  question  before  the  Court  of 
Dbanoery  in  a  pending  suit,  was  held  a  contempt  of  court, 
IB  having  a  tendency  to  produce  false  evidence.  "  It  is  a 
approach  to  the  nation/'  said  the  Lord  Chancellor  (Parker), 
*and  an  insufferable  thing,  to  make  a  public  offer  in  print 
to  procure  evidence ;  and  is  tantamount  to  saying,  that  such 
persons  as  will  come  in  and  swear,  or  procure  others  to 
swear  such  a  thing,  shall  have  1002.  reward,  and  this  in 
a  cause  now  depending  here.  If  1002.  is  to  be  allowed, 
Hue  same  reason  will  hold  as  to  the  allowing  of  5002.  or 
10002.  And  though  the  intention  of  the  person  so  adver- 
tising may  be  innocent  (and  I,  knowing  the  man,  believe  it 
was  so,  inasmuch  that  if  a  court  may  be  said  to  have 
inclinations  or  impressions  from  thence,  I  must  own,  I 
should  be  influenced  by  my  knowing  Mr.  Pool  to  be  an 
honest  man),  yet  the  justice  of  the  court,  nay  the  justice  of 
the  nation,  being  concerned  in  so  public  a  case,  I  cannot 
dismiss  the  party,  though  his  counsel  offer  to  pay  costs  to 
the  other  side,  but  in  justice  and  for  example's  sake,  he 
must  stand  committed." (a)  Lord  Hardwicke  also  com- 
mitted a  person  who  published  an  advertisement  relating 
to  the  answer  put  in  by  the  defendant  in  a  Chancery  suit ; 
saying,  that  his  reason  for  committing  was  "  not  only 
for  the  sake  of  the  party  injured  by  such  advertisement,  but 
for  sake  of  the  public  proceedings  in  court,  to  hinder  such 
advertisements  which  tend  to  prepossess  people  as  to  the 
proceedings  in  the  court." (b) 

It  is  not  every  unfair  report  that  the  court  will  inter-  injunction  is  in 
fere  to   restrain   by  injunction,  (c)      "Every   court,"   said  coon 
Turner,  L.  J.,  "  has  the  power  of  preventing  the  publication 
of  its  proceedings  pending  litigation;  but  it  is  not  to  be 
exercised   in  all   cases,  and  it  is  a  question  quite  in  the 
discretion  of  the  court."  (d) 

The  exhibition  in  an  assize  town  of  inflammatory  publi-  Publication* 

cations  respecting  a  prisoner  about  to  be  tried  for  murder,  ^JS^SarJwi 

with  ft  orhno. 

(a)  Pool  v.  Sacheverel  (1  P.  Wms.  675). 

(b)  Mrs.  Farley's  case  (2  Ves.  Sen.  520). 

(c)  Brook  v.  Evans  (29  L.  J.  616,  Ch.)  (d)  lb. 


law  or  libel. 

considered  by  Littledale  and  Gaselee,  JJ.,  not  to  be  t 
tempt  which  the  judge  of  assize  could  interfere  to  stop 
ommitment,  though  they  thought  it  "highly  indecorous 

improper,  and  one  that  might  subject  the  man  to 
ishment."  (a)  There  is  no  doubt  that  a  criminal  infor- 
on  would  be  granted  against  him. 

was  the  opinion  of  Sir  G.  Rose,  judge  of  the  Court  of 
iew  in  Bankruptcy,  that  the  pendency  of  proceedings 
not  necessary  to  give  the  court  jurisdiction  to  commit 
K>ntempt  in  publishing  insulting  observations  respecting 
parties  to  a  proceeding  before  it. 

i  a  case  in  which  judgment  had  been  finally  pro* 
iced  upon  a  petition,  but  the  order  had  not  been 
n  up  when  the  libel  was  published,  that  learned 
e  said:  "A  distinction  has  been  attempted  to  be 
itained,  that  in  this  case  the  proceeding  is  not  a 
ing  proceeding,  but  a  proceeding  that  has  been  con* 
^d;   but,  even   if   this    case   could  be  so  looked  at* 

not  in  my  humble  opinion  a  right  conclusion,  that 
es  are  at  Liberty  to  attack  each  other  with  abuse  or 
ous  statements  as  to  what  has  been  done  in  any  par>- 
ur  litigation,  though  that  litigation  has  been  brought  to 
>se.  And  if  the  principle  be  the  protection  of  Om  < 
xjt  in  all  fair  matter  of  litigation,  in  order  that  his  no 
be  unbiassed  by  threat  or  intimidation,  and  that  he  I 
go  on  freely  through  that  course  of  proceeding  which 
aws  of  his  country  have  provided  for  him,  I  cannot  bni  j 
der  it  the  duty  of  the  court  to  protect  him  against  m  j 
ession,  that  when  the  proceeding  is  concluded  he  naf  J 
tble  to  imputations  and  abuse,  and  have  no  protection] 
>y  going  into  a  court  of  law  for  damages  in  an  ad 
ibel.  I  apprehend  it  is  the  duty  of  the  court  to  ttoj 
rs,  to  tell  them  that,  though  the  matter  is  ended  n 
ict  to  them,  the  court  will  still  protect  them,  as  if  tto] 
rtion  or  the  business  of  the  court  were  still  pending?] 
that  the  principle  is  not  varied  by  the  circumstau*] 
the  matter  is  altogether  concluded.  And  I  am  i  it  tor  ] 
ied  in  that  mode  of  dealing  with  the  question,  becai 
3  attention  of  the  learned  counsel  be  directed,  I  think  J 
lat  case  in  Atkins,  unless  I  am  mistaken,  it  will  to] 
I  that  the  decree  was  pronounced,  and  that  what  took  J 

did  not  take  place  until  after  the  court  had  cHatm—l  j 
latter/'  (b) 
>etition  on  which  judgment  had  been  finally  pronounce^  j 

Bex  v.  Gilham  (1  Mood.  &  Malk.  165). 

Ex  parte  Turner  (3  Mont.  D.  &  De  G.  544,  545). 
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but  on  which  the  order  had  not  been  drawn  up,  was  con- 
sidered by  the  same  learned  judge  to  be  a  pendhig  proceeding 
the  purpose  of  rendering  a  publication  reflecting  on  any 
of  the  parties  a  contempt  of  court,  if  the  actual  pendency  of 
ii  proceeding  were  necessary  to  give  the  court  jurisdiction  to 
unit. (a) 
A  warrant  of  commitment  by  the  judge  of  a  superior  wan-mat  <* 
court  maybe  in  general  terms ;(b)   but  it  must  be  for  acommlCrowt 
ttmo  certain. (c) 

The  court  may  proceed  against  the  offender  by  granting  Atuchmeia 
attachment  in  the  first  instance,  or  by  granting  i  rule 
dolling  on  him  to  show  cause  why  an  attachim  nt  should  not 
against  him. (J) 

HI,  Libels  on  Foreign  Rclers,  Ambassadors,  &c. 

Any  pubEsmtfaa  which  tends  to  degrade,  revile,  and 
defame  persons  m  Of  nsiderable  situations  of  power  and 
dignity  in  f<  entries,  may  be  taken  to  be  and  treated 

a  libel,  and  particularly  where  it  has  a  tendency  to  fatter- 

apt  the  pacific  relations  bet ween  the  two  countries:  if  the 

publication    contains  a  plain   and  mauifest  incitement  and 

iuasion  addressed  U>  others  to  assassinate  aud  destroy  (he 

ona  of   such  magistrates,  as  the  tendency  of  Rusk  ■ 

vtion  is  I  upt  the  harmony  subsisting  between 

1  countries,  the  libel  assumes  a  still  more  criminal  com- 
vion.(e) 

Tli us  was  the  law  laid  down  by  Lord  Ellenborongh  on  the 
trial  of  Jean  Peltier,  in  1803,  upon  an  information  for  a  libel 
on  Napoleon  Bonaparte,  first  consul  of  the  French  Repul- 
Thi-  libel  contained  the  following  passages,  amongst  others  : 
94  Oh  !  eternal  disgrace  of  France  1  Censor,  on  the  banks  of 
the  Rubicon,   has  against  him,  in  his   quarrel,  the  Senate, 

tnpey,  and  Oato;  and  in  t  s  of  rhanalia*  if  fortfl 

unequal — if  you  1  Id  t<>  the  del  in  this 

mad  reverse— at  least  there  remains  to  avenge  you  a  poniard 
Among  the  last  Romans  :"(/)  "  He  is  proclaims  »nd 

(ei)   Erpnrtt  T«rntr(X  ICoBi  I  >.  h  D*G .544,  545). 
(h)  Be  parte  Frrnand*    (10  i     K  N.  S.  3  ;  6  II.  h  X.  717). 
(A  fox  v   Janu*  (5  II.  £  AM.  * 

(*)  $**  Uchmrr*  Charlton*  '  !  v,  &  Cr.  3  in)  ;  Res  v,  <*Umr*U 

(4  B.  K  Aid.  218*:  Aacro.  (2  lWimrd  43)  ;  11 
(t)l)ftLard  ElUborough,C\J.<  /.'  (38  HowelT»8i.Tr.  617), 

(/)  M  1*«*  l*  Ffiaee,  6  !• 

C<a*r,  an  borrl  du  Rubicon. 

A  ©outre  lot  dan*  a*  qoereus 

Li  Stint,  I'umiMr.  d  <«ton. 

Kt  dam  lis  p\w*m  ds  Phsnale, 

8i  U  fortune  «■$  f 


{ 
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ul  for  life.  As  for  me,  far  from  envying  his  lot,  let  him 
e — I  consent  to  it — his  worthy  successor.  Carried  on 
shield,  let  him  be  elected!  Finally  (and  Romulus 
Lis  the  thing  to  mind),  I  wish  that  on  the  morrow  he 

have  his  apotheosis.  Amen." (a)  Lord  EUenborongh, 
ng  called  the  attention  of  the  jury  to  these  passages, 
that  it  appeared  to  him  that  the  aim  and  tendency  of  the 
ages  was  to  degrade  and  villify,  to  render  odious  and 
emptible,  the  person  of  the  First  Consul  in  the  estima- 

of  the  people  of  this  country  and  of  France,  and 
vise  to  excite  to  his  assassination  and  destruction, 
at  appearing  to  be  the  immediate  and  direct  tendency 
lese  publications,  I  cannot,"  said  his  Lordship,  "  in  the 
*ct  discharge  of  my  duty,  do  otherwise  than  state,  that 
b  publications,  having  such  a  tendency  in  respect  of  » 
gn  magistrate,  and  being  published  within  this  country, 
the  consequence  of  such  publications  having  a  direct 
ency  to  interrupt  and  destroy  the  peace  and  amity 
reen  the  two  countries,  are,  in  point  of  law,  libels.  Ana 
te  correct  discharge  of  your  duty,  I  am  sure  no  memory 
ast,  or  expectation  of  future  injury,  will  warp  you  from 
straight  and  even  course  of  justice ;  but  your  verdict 
mark  with  reprobation  all  projects  of  assassination  and 
ler.  Consider,  likewise,  how  dangerous  projects  of  thi 
may  be,  if  not  discountenanced  and  discouraged  in  thi 
try ;  they  may  be  retaliated  on  the  head  of  all  those 
so  safety  is  most  dear  to  us."  (ft) 
l  1799,  John  Vint,  George  Ross,  and  John  Parry, 
[  upon  an  information  for  publishing  in  the  Courier 
ipaper  the  following  libel  upon  the  Emperor  Paul  I.,  rf 
»ia :  "  The  Emperor  of  Russia  is  rendering  himself 
>xious  to  his  subjects  by  various  acts  of  tyranny,  and 
ulous  in  the  eyes  of  Europe  by  his  inconsistency.  Ha 
now  passed  an  edict  prohibiting  the  exportation  of 
er,  deals,  &c.     In  consequence  of  that  ill-timed  lav, 

S'il  te  faut  ce*der  aux  destins. 
Rome,  dans  ce  revers  fiuieste — 
Pour  te  vender  au  nioius  il  reste 
Un  poignard  aux  derniers  Romains." 
%» II  est  proelanie  chef  et  consul  pour  la  vie. 
Pour  moi.  loin  qu'ii  son  sort  je  porte  quelqu'  envie, 
Qu'il  nomine,  j'y  consens.  son  di«xne  successeur, 
Sur  le  pavois  porte  qu'on  lVli.se  Einpereur. 
Enlin,  et  Romulus  nous  rappelle  la  chose, 
Jo  fais  vceu — des  deinain  qu'il  ait  l'apotheose.    Amen." 
The  jury  returned  a  verdict  of  guilty  :  but.  war  between  Grt< 
in  and  France  beinjr  renewed  <o«»ii   after  this  trial,  the  defends 
ever  called  upon  to  receive  judgment. 
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upwards  of  100  sail  of  vessels,  aro  likely  to  return  to  this 

kingdom  without  freights."     Lord  Kenyon,  C.J.,  told  the 

Any  that  such  a  publication,  holding  up  the  Sovereign  of        — 

Bofisia  as  a  tyrant  and  ridiculous  over  Europe,  might  tend 

io  his  calling  for  satisfaction,  as  for  a  national  affront,  if  it 

passed  unreprobated  by  our  government,  and  in  our  courts 

of  justice,  (a) 

Lord  George  Gordon  was  tried  in  1787,  and  found  guilty, 
upon  an  information  charging  him  with  publishing,  in  the 
Public  Advertiser,  certain  false,  scandalous,  malicious,  and 
defamatory  libels  on  the  Queen  of  France,  Marie  Antoinette, 
and  on  the  French  Ambassador  in  London,  imputing  to  the 
former  tyranny  and  oppression,  and  charging  the  latter  with 
being  the  tool  employed  in  carrying  them  on.  (b) 

For  a  libel  upon  a  previous  French  Ambassador  (Count 
de  Guerchy),  an  information  was  filed  against  a  French 

rntleman,  named  D'Eon  de  Beaumont,  in  Easter  term, 
Geo.  3,  1764.  The  libel  principally  consisted  of  some 
angry  reflections  on  the  public  conduct  of  the  ambassador, 
charging  him  with  ignorance  in  his  special  capacity,  and  of 
having  used  stratagem  to  supplant  and  depreciate  the 
defendant  at  the  Court  of  Versailles.  After  the  defendant 
had  been  found  guilty,  Lord  Mansfield  observed  to  the 
Prussian  and  other  foreign  ambassadors  then  attending  tho 
court,  that  the  law  of  England  paid  as  high  a  regard  to  the 
function  of  ambassadors,  and  would  equally  protect  them 
from  all  insults,  as  well  on  their  reputation  as  their  persons  or 
property,  as  the  laws  of  any  other  country,  (n) 

The  Scotch  law  on  this  subject  appears  to  be  the  same  as  Scotland, 
the  English,  (d) 

The  law  will  also  punish  a  libel  on  a  body  of  persons  ube\»  on  aba 
where  no  particular  individual  is  reflected  on.     The  Court of  per*0M* 

(a)  27  Howell's  St.Tr.  627,  643.  Tho  defendants  were  all  found  guilty, 
and  the  proprietor  of  the  paper  was  sentenced  to  six  months  imprison- 
ment, to  pay  a  fine  of  100/.,  and  to  give  security  for  his  good  behaviour 
for  five  years,  himself  in  500/.,  and  two  sureties  in  250/.  each.  The 
printer  and  the  publisher  were  sentenced  to  one  month's  imprisonment. 

(6)  22  Howell's  St.  Tr.  175.  For  the  above  libel  Lord  George  Gordon 
was  sentenced  to  two  years'  imprisonment  in  Newgate  (to  be  computed 
from  the  expiration  of  a  three  years'  imprisonment  to  which  he  was  sen- 
tenced on  the  same  day  for  another  libel,  ride  ante,  p.  357,  note  e),  and  to 
a  fine  of  500/. ;  and  at  the  expiration  of  his  term  of  imprisonment,  to  find 
sureties  for  his  good  behaviour  for  the  space  of  fourteen  years,  himself 
in  10,000/.,  and  two  sureties  in  2500/.  On  the  18th  of  January,  1793, 
he  was  brought  into  court  for  the  purpose  of  being  admitted  to  bail,  but 
being  unable  to  provide  the  requisite  security,  he  was  remanded  to  prison, 
where  he  remained  until  his  death  on  the  1st  of  November,  1793. 

(c)  The  King  v.  D'Eon  (W.  Black  Rep.  501,  517  ;  Dig.  L.  L.  88). 

(//)  Borthwick's  Law  of  Libel,  74,  75. 
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of  King's  Bench  in  1732,  made  absolute  a  role  for  an  infor- 
mation against  the  publisher  of  a  paper,  entitled  "A  true 
—         and  surprising  revelation  of  a  murder  and  cruelty  that  wm 
committed  by  the  Jews  lately  arrived  from  Portugal ;   show- 
ing how  they  burnt   a  woman   and  a  newborn  infant  the 
latter  end  of  February,  because  the  infant  was  begotten 
by  a  Christian."  (a) 
Publication  of         It  seems  that  the  publication  of  false  news  producing 
detriment  to  the  public  is  punishable  by  indictment ;  sucn 
as  false  rumours  to  raise  the  price  of  provisions  or  other 
necessaries  'of  life,  (b) 

It  appears  from  a  case  in  the  43rd  Edw.  3,(c)  that  the 
attempt  by  words  to  enhance  the  price  of  merchandise  was 
punishable  by  law. 

In  1814,  one  De  Berenger,  with  seven  other  persons,  were 
indicted  for  conspiring  by  false  rumours  to  raise  the  price 
of  the  public  government  funds  on  a  particular  day,  with 
intent  to  injure  such  of  the  subjects  of  the  realm  as  should 
purchase  on  that  day  ;(d)  but  the  crime  here  lay  in  the  act  of 
conspiracy  and  combination  to  effect  the  illegal  purpose,  (e) 


Protection  of 
character. 


Dtettoctkm 
between  oral 
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CHAPTER  VI. 

LIBELS  ON  INDIVIDUALS. 

The  English  law  has  been  always  and  justly  careful  to  pre- 
serve to  every  man  that  most  valuable  of  all  his  possessions, 
his  good  character:  and,  as  time  rolls  on,  the  need  of 
legal  intervention  to  secure  this  object  becomes  perhaps 
greater  instead  of  less ;  for  advancing  civilization,  whilst  it 
produces  increased  refinement  and  sensitiveness  to  the 
aspersions  of  calumny,  involves  also  a  decay  of  those  rude 
codes  of  honour  which  served  a  purpose  that  cannot  be 
wholly  ignored  in  an  age  of  enlightenment. 

Defamatory  language,  whether  spoken  or  written,  sub- 
jects the  utterer  to  consequences,  partly  of  a  criminal  and 
partly  of  a  civil  character.     But,  for  a  long  time,  there  has 

(a)  Rex  v.  Osborne  (Kel.  30 ;  2  Barn.  K.  B.  138, 166).  See  also  Reg.  v. 
Gathercole  (2  Lew.  C.  C.  237). 

(b)  3  Inst.  196  ;  Dig.  L.  L.  23  ;  Rex  v.  Waddington  (1  East,  143). 

(c)  Lib.  Ass.  PI.  38. 

\d)  Rex  v.  De  Berenger  (3  M.  &  S.  67).    The  false  rumour  was  that 
Napoleon  Buonaparte,  with  whom  we  were  then  at  war,  was  dead. 
(0  lb.  p.  72,  74,  75. 
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d  an  important  distinction  between  the  two  kinds  of     par  iv. 
ation.  The  law — proceeding  on  the  ground  that  words    oaArwa  vl 
d  orally,  possibly  in  the  heat  of  passion,  are  less  likely         — 
in  themselves  malicious  or  productive  of  injury  to 
ktion  than  those  which  are  deliberately  committed  to 
g  and  published — has  treated  the  former  kind  of  defa- 

I  in  a  much  more  lenient  manner  than  the  latter, 
words  which,  if  spoken,  would  not  render  the  speaker 
k>  an  action  of  slander,  would,  if  written  and  published, 
m  open  to  an  action  of  libel ;    and,  even  where  the 

spoken  do  furnish  a  ground  for  a  civil  action,  if 
a  and  published,  they  furthermore  expose  the  writer  to 
inal  prosecution. 

soundness  of  the  distinction  which  our  law  makes 
?n  oral  and  written  defamation  has  been  doubted  by 
than  one  authority  entitled  to  respect; (a)  and  it  is 
ily  not  easy  to  see  why  the  imputation  of  disgraceful 
zt  to  another  person  should  be  punishable  by  action 

I I  cannot,  upon  principle,"  said  Mansfield,  C. J.,  "  make  any 
3e  between  words  written  and  words  spoken  as.  to  the  right  which 
a  them  of  bringing  an  action.  For  the  plaintiff  in  error  it  has 
ily  urged,  that  in  the  old  books  and  abridgments  no  distinction 
t  between  words  written  and  spoken.  Hut  the  distinction  has 
ide  between  written  and  spoken  slander  as  far  back  as  Charles 
ond's  time,  and  the  difference  has  been  recognised  by  the  courts 

rast  a  century  back In  the  arguments  both  of  the  judges 

insel,  in  almost  all  the  cases  in  which  the  question  has  been 
•  what  is  contained  in  a  writing  is  the  subject  of  an  action  or  not, 
?en  considered  whether  the  words,  if  spoken,  would  maintain  an 

It  is  curious  that  they  have  also   adverted  to  the  question 

it  tends  to  produce  a  breach  of  the  peace  :  but  that  is  wholly 
it,  and  is  no  ground  for  recovering  damages.  So  it  has  been 
that  writing  shows  more  deliberate  malignity ;  but  the  same 
suffices,  that  the  action  is  not  maintainable  upon  the  ground  of 
ignity,  but  for  the  damage  sustained.  So  it  is  argued  that 
scandal  is  more  generally  diffused  than  words  spoken,  and  is 
e  actionable ;  but  an  assertion  made  in  a  public  place,  as  upon 
al  Exchange,  concerning  a  merchant  in  London,  may  be  much 
ctensively  diffused  than  a  few  printed  papers  dispersed,  or  a 
letter :  it  is  true  that  a  newspaper  may  be  *  very  generally  read,' 

is  all  casual.     These  are  the  arguments  which  prevail  on  my 

repudiate  the  distinction  between  written  and  spoken  scandal ; 

distinction  has  been  established  by  some  of  the  greatest  names 
:o  the  law — Ix>rd  Hardwicke,  Hale  I  believe,  Holt,  C.J.,  and 

...  If  the  matter  were  for  the  first  time  to  be  decided  at  this 
iould  have  no  hesitation  in  saying  that  no  action  could  be  main- 
>r  written  scandal  which  could  not  be  maintained  for  the  words 
lad  been  spoken :M  (Thorleu  v.  Lord  Kerry,  4  Taunt.  864.)  So 
J. :  "  It  is  not  easy  to  perceive  why  any  distinction  should  be 
tween  written  and  oral  slander ;  but  the  case  referred  to  (Lord 
T/iorffff)  has  established  it  too  firmly  to  be  shaken :"  (Archbishop 

v.  Robisuiii  5  Hing.  21.) 
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if  the  imputation  is  contained  in  a  letter  addressed  to  ft 
third  party,  though  it  be  seen  by  nobody  but  the  party 
to  whom  it  is  addressed,  whilst  the  very  same  imputation 
may  be  made  orally  in  the  hearing  of  hundreds,  and  the 
slandered  party  have  no  remedy,  in  most  cases,  (<i)  unless 
he  can  prove  that  special  damage  has  been  thereby  occa- 
sioned to  him.  The  injury  to  reputation  may  be  far  greater 
in  the  latter  case  than  in  the  former,  and  the  tendency  to 
produce  a  breach  of  the  peace — the  reason  assigned  for 
making  written  defamation  punishable  criminally — is  indis- 
putably greater  in  the  case  of  a  slanderous  assertion  made 
orally  in  the  hearing  of  the  slandered  person,  than  in  the 
case  of  a  written  or  even  a  printed  libel.  But,  whatever  we 
may  think  of  the  soundness  of  the  distinction,  it  is  now  well 
established,  (b) 

A  libel  of  the  kind  we  are  now  dealing  with  has  been 
defined  to  be  "  a  malicious  defamation,  expressed  either  in 
printing  or  writing,  or  by  signs,  pictures,  &c,  tending 
either  to  blacken  the  memory  of  one  who  is  dead,  or  the 
reputation  of  one  who  is  alive,  and  thereby  exposing  him 
to  public  hatred,  contempt,  or  ridicule."  (e)  "  but,"  says 
Hawkins,  in  his  "Pleas  of  the  Crown," (d)  "  it  is  said  that  in 
a  larger  sense  the  notion  of  a  libel  may  be  applied  to 
any  defamation  whatsoever,  expressed  either  by  signs  or 
pictures, (e)  as  by  fixing  up  a  gallows  against  a  man's  door, 
or  by  painting  him  in  a  shameful  and  ignominious  manner.11 

It  is  obvious  that  a  definition  of  this  wide  character  must 
include  writings  of  very  various  kinds ;  and  accordingly  we 
find  it  laid  down(/)  that  libels  on  private  persons  embrace 
all  those  "which  by  accusing  a  man  of  a  crime,  bring  him 
within  the  danger  of  the  law  ;"  or  "  which  have  a  tendency 
to  injure  him  in  his  office,  profession,  calling,  or  trade ;"  or 
"  which  by  holding  him  up  to  scorn  and  ridicule,  and  still 
more  to  any  stronger  feeling  of  contempt  or  execration, 
impair  him  in  the  enjoyment  of  general  society,  and  injure 

(a)  The  exceptions  are  where,  first,  the  commission  of  an  indictable 
offence :  or,  secondly,  the  present  possession  of  an  infectious  or  contagion) 
disorder  is  imputed  ;  or  thirdly,  where  the  imputation  is  made  on  • 
person  in  respect  of  his  ottice,  profesMon,  trade,  or  calling. 

(h)  Sec  j*r  Hale,  C.B.,  Kiioj  v.  Lab  (2  Vent.  28),  An*Un  v.  C*- 
jtrpper  (2  Show.  $VA  :  Skinner,  12:>)  :  prr  Best,  C..1.  (Archbishop  tf 
Tunm  v.  Rohison  (5  Ring.  17):  />»  /*  Bavlev,  J.,  CUnnntv.  Chiru  (?B 
&C.  174). 

(r)  Bacon's  Abrid;:.  tit.  Libel.  (</)  *tli  edit.  ,V42. 

(f )  The  civil  law  made  a  distinction  between  defamation  by  |nctmtf 
and  by  writing,  treating  the  former  as  a  real  and  the  latter  oulv  *»  * 
verbal  injury  :   (  IV* A   lieiueccius,  Antiq.  Bom.  lib.  I,  tit.  4.  §  ."»). 

(_/')  See  Holt's  Law  of  Libel,  p.  7.r>. 
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Pa»t  iv.      for  men's  tongues  growing  more  virulent,  and  irreparable 
chattes  vi.    damage  ari>  ing  from  words,  it  has  been  by  experience  found 
—         that  unless  men  can  get  satisfaction  by  law,  they  will  be  ap1 
to  take  it  themselves.    The  rule,  therefore,  that  has  now  pre- 
vailed is,  that  words  are  to  be  taken  in  that  sense  that  u 
most  natural  and  obvious,  and  in  which  those  to  whom  thej 
are  spoken  will  be  sure  to  understand  them." 
Libel  badly  An  indictment  for  libel  was  demurred  to  on  the  ground 

,pelt*  that,  by  reason  of  its  bad  spelling,  it  was  unintelligible,  and 

wanted  a  meaning.  The  libel  as  set  out  in  the  indictmeni 
was  as  follows  :  "  Here  is  three  cocheh  in  this  place  (mean- 
ing CHcknhltt),  we  now  (meaning  know)  them  well,  he  (meaning 
Lamhrri)  is  a  nave  (meaning  knavt),  he  cheats  and  nrngi 
(meaning  wrong*)  the  county,  and  is  the  cur  of  a  son  of  t 
whore."  The  indictment  was  held  good,  Raymond,  C.J. 
saying :  "  The  present  libel  is  plain  to  all  men  and  easily  t< 
be  understood,  and  it  would  be  hard  that  a  court  of  justia 
must  not  understand  it  is  badly  spelt,  when  all  the  world 
besides  make  no  scruple  to  find  the  signification  of  th< 
words/^d) 
imputation  only  In  a  casc(/>)  where  a  great  portion  of  the  libel  consisted 
iiMinuAtei!.  of  jnsjnuati0ns  by  means  of  questions,  Alderson,  B.,  directed 
the  jury  that  "  if  a  man  insinuates  a  fart  in  asking  a  question, 
meaning  thereby  to  assert  it,  it  is  the  same  thing  as  if  hi 
asserted  it  in  terms."  The  libel  in  that  case  containing  the 
following  passage,  "  We  should  be  glad  to  know  how  man} 
popish  priests  enter  the  nunneries  at  Scorton  and  Darlington 
each  week  ?  and  also  how  many  infants  are  born  in  them 
every  year,  and  what  becomes  of  them  ?  whether  the  holj 
fathers  bring  them  up  or  not,  or  whether  the  innocents  aw 
murdered  out  of  hand  or  not  ?  "  The  learned  judge  told  the 
jury  that  if  they  thought  that  the  defendant,  by  asking  the 
questions,  "meant  to  insinuate  and  to  state  that  infante 
are  born  in  the  nunnery  at  Scorton,  and  that  holy  fathers 
bring  them  up  or  murder  the  innocents,"  then  it  was  a  Kbd 
on  those  persons.  (?) 
General  However  general  the  language  of  the  defamatorv  pnbh- 

unguagc.  cation  may  be,  if  its  application  to  a  particular  individual 

can  be  generally  perceived,  it  is  a  libel  upon  him. 

"If  a  party,"  said  Lord  Gotten  ham,  (J)  "can  publish  a  libel 
so  framed  as  to  describe  individuals,  though  not  naming  them, 
(a)  Hex  v.  Ethjar  (2  Scss.  Cna.  29  ;  5  Bac.  Abr.  tit.  Libel,  199). 
(/>)  Gathcrcoh's  cast  (2  Lt*w.  0.  C.  2/k>). 

(r)  Cf.  Hunt  v.  Thimf.hthorjH  (Moo.  418;   1  Vin.  Ab.  429):    K*rl  ri 
Northampton's  cast>  (12  Rep.  KM);   I h  tan  if  v.  .fonts  (4  Ksp.  C.  191; 
Wtmlnoth  v.  Mnubtv's  (b  East.  463)  :  Hanniinu \.J*oirtr  (10  M  &  W  5611 
(d)  Le  Fann  v.  Malcomson  (1  H.  L.  Cas.  6G4). 
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ically  describing  them  by  mi  form  of 

words,  but  still  D   tnal  it  is  known  who 

tli»  who  mw(   be  acquainted  with  tin- 

t's Connected  with  the  purty  descrih  <\   may  also 

tudaaioiii  and    i  i  abt 

that  the  writer  of  the  libel  intended  to  nean  tfetoee  indi- 
viduals, it  would  be  opening*  v  door  to  defiu 
if  parties  suffering  all  the  inconvenience  of  being  libelled 

itted  feO    have   that    protection  whieh    the    law 

If  they  aro  so  deecribed  that  they  arc  known  to  all 

thrir  neighbours  as  being  the  parties  uhad  sod  if 

♦able  to  prove  to  i!i  -Hon  ^(  a  jury  that  the 

party   writing  the  libel  did   intend  to  sDm 

infortunate  to  Sod  the  lew  in  nl<l 

at v    being   protected  sg 

l    Lord  Campbell,  (<*)  "is  called  by 

name,  or  wheti  be 

La  described  by  a  pretended  description  ot  a  class  to  wliirh  he 

is  known  Id  belong,  if  those  win.  look  on  know  well  who  is 

16  injury   is   inflicted,  the  very  mime 

[  be  done  if  his  name  and 

Christian  name  were  ken  times  i"     In  the  case  in 

which  these  opinions  were  tenressed,  the  libel  oonsisted  <»f 

imputing  in  general  terms  that  w  is  Mme 

ion  adding  an  innuendo 

upon     the     workpeople,       Alb  r  for    I  In- 

i,  the   declaration  was    h  1    by    th  of 

A  libel   ornv   be   BipiCSSOd   in    H'oiiieal    tai  the  ftfftfnoM 

mmmu  with  which  it  is  ased  being  a  q 

0  pnblisl 
false,  malicious,  and  defan 
»tter — "  An  honest  la  \  peraon  of  the  name  of 

vt\,  was  tnded  the  other 

master*  what  is  called 

sharp  practice  in  his  profession/1 

uir  roaftoi  ui»mtfiTi»hic% 

ill  ho  narrowly  examined  by 


>f  the 


anel  may  have  up 

atation.(c)       And,    on    lbs    MM  lj  an 

S  rebns  «»r  anagram  may  be  a  libel,  and  courts 

M  Bm  Holts  It* p.  425;  Htg.  v.  Bn>*r*  <ll  Moti  86;   Hub.  216; 
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(c)  Holt's  L.  L.  &tt. 
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lw,  notwithstanding  its  obscurity  and  perplexity,  may 
d  of  its  meaning  as  well  as  other  readers. (a) 
defamatory  writing  expressing  only  one  or  two  letters 
name  in  such  a  manner  that,  from  what  goes  before  and 
p? s  after,  it  must  necessarily  be  understood  to  signify  a 
in  person,  in  the  plain,  obvious,  and  natural  construction 
e  whole,  and  would  be  nonsense  if  strained  to  any  other 
ling,  is  as  properly  a  libel  as  if  it  had  expressed  the 
e  name  at  large,  (b)  "  All  the  libellers  of  the  kingdom 
know,"  said  Lord  Hardwicke,  so  far  back  as  1742,(r) 
t  printing  initial  letters  will  not  serve  their  turn,  for 
objection  has  been  long  got  over." 
i  the  same  footing  as  written  or  printed  libels  stand  those 
li  are  published  by  means  of  pictures,  prints,  or  carica- 
,(</)  modes  of  publication  which,  it  is  obvious,  may  be 
as  efficacious  as  any  other  in  damaging  the  character. 
ie  case  Ik  Lihvllia  Famosis  (e)  it  was  resolved,  amongst 
•  things,  that  a  "famoms  Melius  sine  8crij}tus  may  be 
rift,  as  to  paint  the  party  in  any  shameful  and  ignominious 
ier."  "  In  case  upon  a  libel,"  says  Holt,  C.J.,(/)  "  it  is 
ient  if  the  matter  be  reflecting  :  as  to  paint  a  man  play- 
t  cudgels  with  his  wife ."(</)  Lord  Ellenborough,  C.J., 
rf  a  libellous  picture  of  a  gentleman  and  his  lady,  which 
entitled  «  La  Belle  et  la  Bete,"  that  the .  person  who 
ited  it  in  public  was  "  both  civilly  and  criminally  liable 
iving  exhibited  it." (A) 

Holt's  L.  L.  285. 

lb.  238.  (<•)  See  the  cause  of  Read  v.  Huggtmson  (2  Atk.  470). 

There  arc  other  modes,  with  which  we  are  not  concerned  here,  ii 
a  libel  may  be  expressed,  as  by  fixing  a  gallows  or  othff 
chful  and  ignominious  signs  at  a  person's  door,  or  elsewhere 
ke  125 ;  see  Jefftriis  v.  Dunaimlte,  11  East.  226,  where  a  lamp  wai 
>  in  front  of  the  plaint  ifTs  house,  and  kept  burning  in  the  daytime. 
ler  to  defame  him  as  the  keeper  of  a  bawdy  house) ;  or  by  the 
i  known  as  "riding  Skimmington  v  (see  Cropp  v.  7Y/iwy,  3  Safe 
126,  and  Bolton  v.  Dtan,  referred  to  by  the  Court  in  Austin  t. 
>per,  2  Show.  314).  (<?)  5  Cok.  125.  (/)  Anon.  11  Mod.  99. 
According  to  Blackstone  (in  a  statement  omitted  in  the  later 
is  of  his  "Commentaries  "),  in  the  case  of  signs  or  pictures  itseemi 
ary  to  show  not  only  the  import  and  application  of  the  scandal,  bat 
that  some  special  damage  has  followed ; "  and  he  gives  as  a  reason- 
otherwise  it  cannot  appear  that  such  libel  by  picture  was  understood 
.'veiled  at  the  plaintiff,  or  that  it  was  attended  with  any  actionable 
[uences  "  (see  3  Com.  126).  There  appears  to  be  no  authority  what- 
Dr  the  proposition  that,  in  the  case  of  signs  or  pictures,  specu 
;e  must  be  shown  to  have  followed  from  the  publication  ;  and  there 
ttle  force  in  the  reason  assigned  for  making  a  distinction  betwert 
ns  signs  or  pictures  and  written  or  printed  libels,  for  the  former 
sir  tale,  in  general,  even  more  unmistakably  than  the  latter. 
Du  Bust  v.  Beres/ord  (2  Camp.  511).     See  also  Austin  v.  Culjxppr 
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Partners  may  jointly  maintain   an  action  of  libel  for  a      p*»t  iv, 
publication  defamatory  of  the  partnership*  ('<)  TTr  vl 

A  publication  defamatory  of  a  society  of  persons,  or  a  1Jb^u  ^-  x 
company,  whether  incorporated  or  not,  is  also  a  libel ;  s-ff.j  <>*  pen 
a  publication  insinuating  that  the  members  of  a  nunnery  led 
immoral  and  depraved  lives, (b)  or  one  attacking  the  mode 
in  which  an  insurance  company  earries  on  its  husiuess,(e)  or 
imputing  insolvency,  mismanagement,  and  a  dishonest  carry- 
:   on  of  H  b  to  a  joinUsfcock  rompany  incorporated 

under  19  &  20  Vict.  0.   \" 

It  hits  been  held  that  such  a  company  can  maintain  an 
action  against  one  of  its  own  shareholders  for  a  libel  pub- 
lished by  him.(?) 

<  icty  of  persons,  or  company,  are  also   themselves 

Habit  for  any  defamatory  matter  published  by  thi  for 

tuple,  the  committee  of  a  reform  union  for  publishing  a 

barging  a  person  with  briber  lection*  ( /)  or  a 

pony  for  telegraphing  that  a  bank  had  stopp  i 

Wli. -n  libel  hod  as  a  "  malicious  defamation/'  and  Me*tiLn*c?r 

i»  be  the  gist  of  tl  m  for  libel,  m*1,c*- 

legal  iin  the  word  malice  must  be  bonis  in  mind. 

;upbell,(/i)  "in  the  legal  acceptation 
rsonal  spite  agaioaft  iudi- 
vidn  -   in  a  conscious  violation  of  tho  law  to 

e  of  an  *ay&  Bayley,  J.,(0 

msill-w  ~t  a  person;  but 

in  i  J  acl  doi  illj 

sritl  If  I  give  a  pei  r  h 

to  produce  death,  I  do  it  >•,  bocau 

»//v,  and   without  just  •  or  excuse*     If  1 

ita  cattle  without  knowing  whots  tl?ry  ire  ,  if  I  poison  a 

-how.  314  .  Skin,  123),  w\  w  i*  held  limbic  in  jtn 

m  Older  i  inctTjr  ilafmnjitory 

of  the  til «  lory 

e  Austin  tiw\  iim  wttommmuy  bin 

mm  (1    II.  I      Cm    887)]     '/ 'ay thorn  v.  Lawmm 

■  L  v.    (     i     _•;;;>. 
/tat«Mf  (l«»  liiujr.  -    ■     .  M  705). 

;W»f/    (£*»  /faffl-in* 

tl  /'', 
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fishery  without  knowing  the  owner,  I  do  it  of  malice,  because 
it  is  a  wrongful  act,  and  done  intentionally.  If  I  am 
arraigned  of  felony,  and  wilfully  stand  mute,  I  am  said  to  do 
it  of  malice,  because  it  is  intentional,  and  without  just  cause 
or  oxcuso.  And  if  I  traduce  a  man,  whether  I  know  him  or 
not,  and  whether  I  intend  to  do  him  an  injury  or  not,  I 
apprehend  the  law  considers  it  as  done  of  malice,  because  it 
is  wrongful  and  intentional.  It  equally  works  an  injury 
whether  I  meant  to  produce  an  injury  or  not,  and  if  I  had 
no  legal  excuse  for  the  slander,  why  is  he  not  to  have  a 
remedy  against  me  for  the  injury  it  produces  ?"  €t  If  a 
person  writes  defamatory  matter  of  another,"  says  Bram- 
woll,  B.,(a)  "however  honestly  he  may  believe  it  to  be  true, 
if  it  bo  in  fact  untrue  the  law  implies  malice." (6)  And 
Alderson,  B.:  "  The  law  implies  malice  from  the  publication 
of  a  libel,  except  where  the  occasion  justifies  the  publica- 
tion." (c)  "A  man,"  said  Lord  Denman,  C.J.,  "may  wilfully 
publish  a  mischievous  libel  without  intending  to  injure  the 
party,  yet  may  be  responsible." (d) 

Tho  intention  of  the  writer  or  publisher  of  the  defamatory 
matter  is  then,  in  the  case  of  unprivileged  communications, 
wholly  immaterial,  except  so  far  as  it  may  affect  the  amount 
of  damages  which  a  jury  will  award.  "  Everything  printed  or 
written,"  says  Parke,  B.,(e)  "  which  reflects  on  the  character 
of  another,  and  is  published  without  lawful  justification  or 
excuse,  is  a  libel,  whatever  the  intention  may  have  been." 

A  judge  who,  in  an  action  of  libel  left  it  to  the  jury  to 
say  whether  the  defendant  intended  by  his  publication  to 
injure  the  plaintiff,  was  held  to  have  wrongly  directed 
them.(/)  "  If  the  tendency  of  the  publication,"  said  Little- 
dale,  J.,  u  was  injurious  to  the  plaintiff,  then  the  law  will 
presume  that  the  defendant,  by  publishing  it,  intended  to 
produce  that  injury  which  it  was  calculated  to  effect.  If  it 
had  that  tendency,  there  can  be  no  doubt  it  was  a  libel." 
"The  judge,"  said  Lord  Tenterden,  C.J.,  "ought  not  to 
have  left  it  as  a  question  to  the  jury  whether  the  defendant 
intended  to  injure  tho  plaintiff,  for  every  man  must  be  pre- 
sumed to  intend  tho  natural  and  ordinary  consequences  of 
his  own  act."  (g) 

What  are  privileged  occasions  will  hereafter  bo  considered,  (h ) 

(a)  Darby  v.  Ouxeley  (L  H.  &  N.  9  ;  25  L.  J.  230,  Ex.). 

(b)  Cf.  p*r  Parke,  B.,  (/Brim  v.  Cltnunt  (15  M.  &  \V.  437). 

(O  1  11.  &  N.  9.  (</)  BaijlU  v.  Littrrmct  (11  A.  &  El.  924). 

(«»)  lb.  (/)  Jlairv  v.  Wilson  (9  11.  &  C.  G43). 

((f)  lb.  645.  Sec  also  Darby  v.  Ouavlty  (ubi  sujtra)  and  FUhcr  v.  Clement 
(10B.&C.472). 

(h)  See  the  chapter  ou  4k  Privileged  Publications,"/)^. 
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3on  may  wrongfully  or  maliciously  utter  slanderous 
r  though  true,  and  thereby  subject  himself  to  an 
ment),  but  because  it  shows  that  the  plaintiff  is  nofc 
3d  to  recover  damages ;  for  the  law  will  not  permit 
n  to  recover  damages  in  respect  of  an  injury  to  ■ 
cter  which    he   either    does    not   or    ought    not  to 

the  libel  be  false  it  is  no  justification,  even  in  the  case 
t>lic  criticism  appearing  in  the  leading  articles  of  news- 
s,  that  the  writer  homi  fide  believes  in  its  truth. (a) 
ui  fide  belief  in  the  truth  of  what  is  written,"  sap 
:burn,  J.,(f>)  "is  no  defence  to  an  action;  it  may 
ate  the  amount,  but  it  cannot  disentitle  the  plaintiff  to 
ges.  Moreover,  that  honest  belief  may  be  an  ingre- 
to  be  taken  into  consideration  by  the  jury  in  deter- 
ig  whether  the  publication  is  a  libel;  that  is,  whether 
eeds  the  limits  of  a  fair  and  proper  comment ;  but  it 
>t  in  itself  prevent  the  matter  being  libellous." 
q  publication,  however,  is  actionable  if  any  material 
if  it  be  not  proved  true,  and  a  plea  which,  professing 
itify  the  entire  libel,  fails  to  justify  a  material  part  of  it> 
>ad  plea.(c) 

us,  if  a  libel  imputes  to  a  person  that  he  has  been  guilty 
ardor  in  killing  his  opponent  in  a  duel,  and  alleges 
er  that  the  duel  was  supposed  to  have  been  fought 
r  circumstances  revolting  to  the  ordinary  notions  of 
it  (it  being  suggested  that  the  plaintiff  had  spent  the 
3  of  the  night  preceding  the  duel  in  practising  pistol 
•),  it  is  not  a  sufficient  defence  to  prove  merely  that 
laintiff  had  killed  his  antagonist,  and  had  been  tried 
urder  and  acquitted.  (</)  "  When  an  action  is  brought 
libel,"  said  Maule,  J.,  in  this  casc(f)  "  to  make  a  good 
to  the  whole  charge,  the  defendant  must  justify  every- 
;  that  the  libel  contains  which  is  injurious  to  the  plaintiff. 
3  libel  charges  the  commission  of  several  crimes,  or  thv 
lission  of  a  crime  in  a  particular  manner,  the  plea  must 
y  the  charge  as  to  the  number  of  crimes  (/)  or  the 
ler  of  committing  the  crime.     If  the  crime  is  charged 

Biyys  v.    Tin    Gnat   EasU  rn   Railway  Company  (18  L.  T.  N.  S. 

Camphll  v.  Spnttisirthnle  (!)  B.  &  S.  76!» ;  *  L.  T.  X.  S.  201 ;  32 
IKo,  Q.  R.)  (A)  ///. 

See  jh-r  Jorvis,  C.J.,  IhUhom  v.  IlfackivwH/  (11  C   H.  128:  20 
187.  C.  1\). 
lb.  (i)  1U.  Y1W 

See  Cfarksnn  v.  Lnf'sun  (i\  Ring.  2<»(i,  o*7)  :  Clarkt  v.  Taylor 
ig.  N.  C.  Got;  3  Scott,  95). 
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with  circumstances  of  aggravation  as  here,  the  plea  is  clearly      Past  iv. 

bad  if  it  omit  to  justify  that If  the  libel  had  imputed    owns  v 

murder  simplictter,  it  would  have  been  enough  to  show  in  — 
the  plea  that  the  plaintiff  had  committed  murder.  But  if 
the  libel  goes  further,  and  states  something  besides,  which  is 
injurious  to  the  plaintiff's  character,  it  is  clear  upon  every 
principle  of  the  law  of  libel,  that  that  must  be  justified  as 
well  as  the  rest,  or  the  defence  fails."  (a) 

Where  the  libel  charged  the  plaintiff  with  having  in  two 
mayoralties  bought  coals  at  6(2.  a  bushel,  sold  them 
to  the  poor  at  4rf.,  and  charged  the  corporation  8d., 
thereby  pocketing  2d.  a  bushel,  a  plea  that  the  plaintiff  did 
this  in  his  first  mayoralty,  and  in  his  second  altered  his 
charges,  buying  the  coals  at  6d.,  selling  them  to  the  poor  at 
8dL,  and  charging  the  corporation  6d.,  was  held  a  bad 
plea.(6) 

So  where  the  libel  alleged  that  the  plaintiff,  a  proctor,  had 
been  suspended  from  practice  three  times  for  extortion,  a 

Elea  in  justification  which  alleged  only  one  suspension  was 
eld  bad.(c)  It  was  urged  on  behalf  of  the  defendant  in 
this  case,  that  it  was  sufficient  if  the  sting  and  substance 
of  the  libel  were  answered  by  the  plea,  and  that  the 
discredit  attaching  to  a  single  suspension  from  office  was 
not  substantially  aggravated  by  a  repetition  of  similar 
reproof;  but  the  court  did  not  agree  that  a  man's  character 
would  not  fall  into  lower  discredit  by  the  imputation  of 
repeated  offences  than  by  the  imputation  of  one  only,  and 
held  that  the  plea  fell  within  that  class  which,  professing  to 
justify  the  whole  of  the  libel,  iu  effect  justify  only  a  part,  and 
are  therefore  bad. 

And  where  the  libel  consisted  of  a  paragraph  published  * 
in  a  newspaper,  stating  in  substance  that  the  plaintiff  was  a 
confederate  of  blacklegs;  that  he  had  sought  admission 
into  a  yacht  club ;  that  lie  gave  an  entertainment  in  the 
expectation  of  being  elected,  but  was  blackballed,  and  the 
next  morning  bolted,  and  some  of  the  tradesmen  of  the  town 
had  to  lament  the  fashionable  character  of  his  entertain- 
ment ;  a  plea  of  justification,  which,  after  alleging  facts  to 
show  that  the  plaintiff  was  the  confederate  of  persons 
who  had  been  guilty  of  cheating  at  cards,  and  the  facts  of 
his  giving  an  entertainment,  and   being   blackballed,  &c, 

(a)  See  also  Cuddinglon  v.  Wilkins  (Hob.  81)  ;  Hilsden  v.  Mercer 
(Cro.  J.  676)  ;  Ujnheer  v.  Betts  (Cro.  J.  578). 

(b)  Gootlhume  v.  Boirman  (9  king.  632).  See  also  Clarke  v.  Taylor 
(2  Bing.  N.  C.  654}  and  Johns  v  Gittmg*  (Cro.  Eliz.  239). 

(c)  Clarhton  v.  Lawson  (6  Bing.  266). 
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Pam  iv.  stated  "  that  on  the  following  morning  he  quitted  the  town 
;vl  and  neighbourhood,  leaving  divers  of  the  tradesmen  to 
whom  he  owed  money,  unpaid/'  was  held  bad,  because  the 
quitting  might  bo  innocent  and  without  any  intention  to 
defraud. (a)  "The  libel  as  stated  in  the  declaration/'  said 
Parke,  B.,  "  imputes  to  the  plaintiff  a  fraudulent  evasion  of 
his  creditors,  he  being  unable  to  pay  them.  The  plea  does 
not  meet  that;  for  the  plaintiff  might  be  unable  to  pay 
without  being  guilty  of  fraud,  as  imputed  by  the  word 
(  bolting  *  used  in  the  libel.  That  expression  charged  the 
plaintiff  with  going  away  suddenly  from  Plymouth,  leaving 
debts  unpaid,  and  under  such  circumstances  that  the 
creditors  could  not  find  him,  and  therefore  means  more 
than  the  mere  'quitting/  which  is  stated  in  the  plea. 
That  would  be  an  innocent  departure,  and  consistent  with 
proof  that  the  plaintiff  went  out  of  the  town  for  a  day,  but 
then  returned  and  paid  his  debts." 

And  if  the  words  declared  upon  impute  an  actual  felony, 
a  justification  which  merely  sets  out  circumstances  inducing 
suspicion  is  not  sufficient.  Thus,  where  the  declaration  stated 
that  the  defendant,  intending  to  cause  it  to  be  believed  that 
the  plaintiff  was  guilty  of  feloniously  stealing  a  horse, 
published  a  libel  concerning  him,  which  was  headed  "  Horse 
stealer,"  and  alleged  that  the  plaintiff  had  been  taken  up, 
on  suspicion  of  having  stolen  a  horse,  by  a  constable  who 
was  informed  that  "  such  a  character "  was  at  a  certain 
public-house ;  the  libel  then  going  on  to  state  circumstances 
of  suspicion  against  the  plaintiff,  and  alleging  finally  that 
having  obtained  permission  to  go  out  of  the  constable's 
sight,  he  had  made  his  escape,  but  was  retaken  and  confined 
in  gaol  for  examination  ;  innuendo  that  the  plaintiff  was 
guilty  of  stealing  a  horse :  it  was  held  that  a  plea  setting 
out  the   several   circumstances   related    in   the   libel,   and 

(a)  O'Brien  v.  Bryant  (16  M.  &  W.  168).  See,  also,  If 'adswortk  t. 
Bentley  (23  L.  J.  3,  Q.  B.),  where  the  declaration  in  an  action  of  slander 
alleged  that  the  defendant  spoke  of  the  plaintiff,  in  the  way  of  hi*  tradt* 
the  words,  "  He  cheated  me  ;  "  u  He  is  a  thief,  and  robbed  ine  of  100/. ; " 
and  contained  an  averment  of  special  damage,  and  the  defendant  pleaded 
a  former  judgment  recovered  tor  the  same  grievances.  The  record  of 
the  previous  action  showed  the  slanderous  words  to  have  been  :  "  That 
thief  is  a  villain,  a  scoundrel,  and  a  rascal,  and  1  can  prove  him  a  thief 
at  any  moment;"  and  it  neither  alleged  that  the  words  were  spoken  of 
the  plaintiff  in  the  way  of  his  trade,  nor  contained  an  averment  of 
special  damage.  This  was  held  to  be  no  bar  to  the  action.  "  I  cannot 
think,"  said  Crompton,  J.,  4-  that  the  cause  of  action  in  that  record, 
which  contains  words  charging  th*  plaintiff  with  felony,  is  the  same 
cause  of  action  as  that  in  the  present  declaration,  which  imputes  a  charge 
against  the  plaintiff  as  a  trader." 
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ig   all    the   parte    of   it  the   word   "hoi 

stealer/1  was  not  a  sufficient  justification  LibeL(a)  ouan  ft 

BbI  where  the  alleged  lib 
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ih  fendaut  an   10  U,  and  afterward*!  OH    having  sight 
thereof,  talsrk  and   fraudulently  asserted  that  the  signah. 
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fciffj    innuendo   that  plaintiff  was   in 
;  «u  instances,  incapable  «>t*  paying  his  ju^t  debtej 
i  the  way  to  avoid  being  eetved  with 
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&g  onl  the  w  f  *  four  calendar 

mouth*  of  tin'  date  of  ■  ud 

rcst.(c) 
ough  the  truth  t   the  alleged  in 

I   in  order  to  oonatil ate 
ai  h  of  j  d  impol 

inlbeli  hr justification  need  ndalso 

Itn    of  general  abuse   wh  bo 

found  in  the  dec  nt  of  the  imputai 

and    which    contains    UO    ground      i    eharg  mtudly 

i  met  in  its  nature  OT  thai   whieb  farm 

*rgi*  or  gist  of  the  libel 

lur    libelling    tl 

,.    meril  of  I  ■«- 

I  T5>, 

Wn*m.m  r.  tf-rmer  (3  Bing.   R 


396  law  01  uttfit. 

Past  iv.  styled  hygeist  system  of  wholesale  poisoning,  since  they 
Charm  vi.  commenced  exposing  the  homicidal  tricks  of  those  impu- 
—  dent  and  ignorant  scanqys  who  had  the  audacity  to  pretend 
to  cure  all  diseases  with  one  kind  of  pill;"  and  that  "several 
of  the  rot-gut  rascals  had  been  convicted  of  manslaughter, 
and  fined  and  imprisoned  for  killing  people  with  enormous 
doses  of  their  universal  vegetable  boluses,"  Ac. ;  the  defen- 
dants pleaded  a  justification  of  the  libel  on  the  ground  of 
truth,  but  did  not  justify  the  expressions  "  scamps'1  and 
"  rascals ;"  and  they  proved  at  the  trial  that  two  persons  had 
died  in  consequence  of  taking  large  quantities  of  the  plain- 
tiff's pills,  and  that  the  parties  who  had  administered  the 
pills  were  tried,  convicted,  and  imprisoned  for  manslaughter. 
The  defence,  after  verdict,  was  held  sufficient,  though  the 
plea  contained  no  justification  of  the  expressions  "  scamps n 
and  "  rascals/'  and  though  it  had  not  been  proved  that  the 
defendants  had  completely  crushed  the  "  self-styled  hygeist 
system  of  wholesale  poisoning."  (a) 

As  to  the  objection  grounded  on  the  non-justification 
of  the  words  "scamps"  and  "rascals,"  the  Court  said: 
"  It  must  be  admitted  that  if  these  terms  of  invective  and 
reproach  contain  any  ground  of  charge  or  imputation  against 
the  plaintiffs,  substantially  distinct  in  its  nature  or  character 
from  that  which  forms  the  main  charge  or  gist  of  the  libel, 
and  the  truth  of  which  has  been  justified  by  the  plea,  the 
consequence  contended  for  on  the  part  of  the  plaintiffs 
would  justly  follow,  for  the  plea  upon  that  supposition 
would  not  contain  an  answer  to  so  much  of  the  declaration  as 
by  the  commencement  of  the  plea  it  expressly  undertakes 
to  justify.  The  main  charge  against  the  plaintiffs  in  the 
libel  is,  that  they  were  the  compounders  and  sellers  of  pills 
of  a  poisonous  and  deleterious  nature;  and  the  main  and 
principal  allegation  in  the  plea  of  justification  is  €  that  the 
pills  sold  by  the  plaintiffs,  when  administered  and  taken  in 
the  doses  and  quantities  suggested  and  recommended  by 
them,  were  of  a  highly  dangerous,  deadly,  and  poisonous 
nature,  and  in  the  highest  degree  injurious  to  the  stomachs 
and  bowels  of  persons  using  and  taking  the  same/  The 
question  therefore  is,  whether  the  terms  of  abuse  which 
have  been  above  referred  to,  carry  the  matter  any  further 
than  this,  the  main  charge.  The  words,  themselves,  in  their 
vulgar  use,  convey  no  other  meaning  than  that  of  general 
reproach  and  invective  ;  and  we  can  only  discover  whether 
they  have  any  particular  meaning  in  this  libel  by  referring 
to  the  context  of  the  libel  and  to  the  allegations  on  the 
(a)  Morrisson  v.  llarmer  (3  Bing.  X.  C.  767 ;  4  Scott,  533). 
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which  ap  confine   its  general  abusive   qualify  to  a 

description  and  designation  off  the  persons  who  hare  been 

in  administering  the  pills  spoken  of  in  the  libel,  of 

9rhoa  noted of  manslaughter.    \Ve  cannot, 

■-,  understand  these   wordsj  however   offense,. 

itv  charge   different   and  distinct  from  that  of 
which  the  truth  his  I  in  the  first  plea;  ami  Wt 
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PabtIV. 

Curb  VI. 


Slight 

in  Accuracy 


libel  charged. (a)  It  was  urged  on  behalf  of  the  plaintiff 
that  the  allegation  that  "  the  matter  was  abont  to  be  taken 
np  seriously,"  implied  that  charges  were  abont  to  be  pre- 
ferred against  him  by  his  congregation,  and  that  the  justi- 
fication contained  no  answer  to  that  part  of  the  libel ;  but, 
said  Gifford,  C.  J.,  "  I  do  not  see  that  the  allegation  neces- 
sarily conveys  any  such  meaning ;  it  is  only  alleged  as  that 
which  naturally  followed  upon  the  plaintiffs  conduct  on  the 
occasion  in  question  ;  and  the  charge  on  the  subject  of  his 
conduct  is  substantially  met  and  answered  in  the  justifica- 
tion." It  was  further  objected  that  the  libel  alleged  s 
misunderstanding  to  have  arisen  between  the  pastor  and  his 
congregation,  while  the  justification  alleged  the  misunder- 
standing to  have  existed  only  amongst  the  congregation  ;  but 
the  court  were  of  opinion  that  in  that  respect  the  plea 
substantially  supported  the  statements  contained  in  the  libel. 
"  In  such  a  case,"  said  Burrough,  J.,  u  it  is  sufficient  if 
the  substance  of  the  libellous  statement  be  justified ;  it  is 
unnecessary  to  repeat  every  word  which  might  have  been 
the  subject  of  the  original  comment.  As  much  must  be 
justified  as  meets  the  sting  of  the  charge,  and  if  anything  be 
contained  in  a  charge  which  does  not  add  to  the  sting  of  it, 
that  need  not  be  justified." (6) 

A  slight  inaccuracy  will  not  necessarily  make  a  publication 
libellous,  which  can  be  proved  substantially  true.  Thus, 
where  the  libel  complained  of  was  a  notice  published  by  a 
railway  company  to  the  effect  that  the  plaintiff  had  been 
convicted  of  riding  in  a  train  for  which  his  ticket  was  not 
available,  and  fined  a  certain  sum,  with  the  alternative  of 
three  weeks'  imprisonment  in  case  of  non-payment,  whereas 
the  period  of  imprisonment  was  a  fortnight  only,  it  was  held 
that  this  inaccuracy  did  not  necessarily  make  the  notice 
libellous ;  it  was  a  question  for  the  jury  whether  the  state- 
ment contained  in  it  was  not  substantially  true,  or  whether 
the  inaccurate  statement  would  have  a  different  effect  upon 
the  public  from  that  which  the  literal  truth  would 
produce,  (c) 

Where  a  libel  charged  the  plaintiff  with  having  been  a 
"  great  defaulter"  in  his  office  of  guardian  of  the  poor  during 
the  preceding  year,  and  evidence  tending  to  show  that  he 
had  been  a  defaulter  was  given  under  a  plea  of  justification, 
it  was  held  to  be  a  question  for  the  jury  whether  the  facts 

(a)  Edwards  v.  Bell  (1  Bing.  403). 
(6)  lb.,  409. 

(c)  Alexander  v.  North- Eastern  Railway  Company  (34  L.  J.  152,  Q.  B. ; 
6B.&S.  240). 
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>ved  (1  to  a  sufiS  itir.itiiu  of  the  charge      pa*t  iv 
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I    baOQ    For  Ijm  for  breaking  open 
anary  <>r'  bra  ling  his  bacon  :"( j/)   that 

1  and  bnmi  b  the  hand  for  coining  ^'(A) 

Of  the  three  last  mentioned  eases  was  th 
1  of  present  Or  future  liability  ut : 

bigamy   to   the   plaintiff's  wife;(t)    saying   either 
.•   plaintiff  or  his  wire  kept  a  bawdy  house :(/)  saying 

(he   following  things:    flX0O  nd 

iig  you  ha\e  done  it  with  ;*'(/.)  M  He  the  plaintiff)  is  a 
ief,  and  robbed  me  of  my  hricks;"(/)  "He  robbed  J,  W,;"(m) 

a  house  at  Oxford  ;"(n) 
are  a  roj  II  will  prov  rae,  for 

"  my  i  ig  cooi- 

)  or  receiving  goods,  knowing  them 

Wurman  t.  Hint  (Uur.  8 
Curti*  Bing,  4771 
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iwp,  275;  2  W.   hi.  M0>.     Sec  abo  liuttcm 
Ilai, 
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I  < )  /A  nuipy  v.  i^w  (10  M.  U  W.  564).    See  ZfeJaay  ▼.  ^mc  (4  E«p. 

I  Ux  043  j    1  Roll.  Ah.  41;   1  I  Rtf*old* 
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1 

(m)  fomhumm  *.  HnttMxtuL  (4  H.  \  AW.  (JitO;  1  X.  &  M.  4to>, 
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(p>  See  NViuoJWJ  v.  Sfo"  (9  Tyr.  088 ;  1C.&M.  675). 
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stolen  :(a)  calling  him  a  "pickpocket  :"(b)  Baying  that 
)laintiff  was  perjured,  (r)  or  accusing  him  of  subor 
n  of  perjury  :(•  J)  saying  of  the  plaintiff,  who  was 
of  four  Commissioners  appointed  by  the  Court  of 
eery  to  examine  witnesses  and  hear  and  determine  a 
"  Sir  G.  M.  (the  plaintiff)  is  a  corrupt  man,  and  hath 
i  bribes  of  R.  K."  (one  of  the  parties  to  the  suit) ;  "  B. 
ith  set  Sir  G.  M.  on  horseback,  with  his  bribes  to  per- 
justice  and  equity,"  {e)  bribery  having  been  an  offence 
tnnion  law  punishable  by  indictment  or  information: 
g  at  a  Parliamentary  election  of  the  plaintiff,  who  was 
)f  the  candidates,  "  These  guineas  are  Mr.  B/s  (the 
titPs)  money,  and  were  given  me  to  vote  for  him :  he  has 
ht  my  vote,  and  he  shall  have  it."(/) 

accuse  a  person  of  having  committed  fornication  was 
held  to  be  actionable  whilst  the  statute  making  it  a 
oral  offence  was  in  force ;(g)  and  so  it  seems  was  saying, 
u  art  a  witch  and  a  sorcerer,"  whilst  the  statutes  against 
craft  remained  in  force.  (A) 

e  law  is  the  same  if  the  imputation  be  made,  not  directly, 
>y  means  of  words  of  suspicion  as  (with  reference  to 
ne  of  arson),  "I  cannot  imagine  who  should  do  it  but 
)  or,  "  I  do  not  doubt  but  within  two  days  to  arrest  H. 
ispicion  of  felony ;  (j )  or,  "  I  will  call  him  in  question 
risoning  my  aunt,  and  I  make  no  doubt  to  prove  it;"(fr) 

repeating  a  story  heard  from  another  as  "A  woman  told 
hat  she  heard  some  one  say  that  M.,  his  wife,  had 
nod  G.,  her  first  husband,  &c.;"(1)  and  though  it  sh-uilJ 
ily  in  alternative  words  as  that  "  either  the  plaintiff  or 
bodv  else"  committed  the  offence  ;(wi)  or  that  "A.  or  B. 

,"(A) 

Alfwl  v.  Far  far  (8  (J.  B.  854  ;  15  L.  J.  260,  Q.  B).     See  Brhrfs 

[iod.  157). 

StMimf  v.  Warm  r  (11  Mod.  265,  overruling  3  Salk.  326). 

Holt  v.*  SchnUjidd  (6  T.  K.  691.     See  also  Ceeley  v.  Hoskin*  (Cro. 

09);  fiolnrts\.  Camden  (9  East.  93). 

Harris  v.  Dixon  (Cro.  Jac.  158). 

M*nr  v.  Foster  (Cro.  Jac.  65). 

Btndish  v.  Lindsay  (11  Mod.  194).     See  Purdy  v.  Stacey  (Burr. 
(g)  Anon.  2  Sid.  21.         (h)  Rogers  v.  Grarat  (Cro.  Kbz.  571). 

Mo.  142;    1   Via.  Abr.  435.     See  also  Smith  v.  Wisdom?  (Cro. 

48). 

Hext  v.  Woman*  (4  Hep.  15 ;    Poph.  210  ;  3  Bulst.  262). 
Wtb  v.  Poor  (Cro.  Kliz.  569).     According  to  the  old  authorities, 

charge  be  of  killing  a  person  who  is  not  really  dead,  an  action  can- 
maintained.      See  Snag  v.  (Uv  (4  Rep.  16);    Talbot  v.  Cast  (Cro. 

123)  ;  1  Vent,  117.  (/)  See  Cro.  Eliz.  645 ;  Mo.  408). 

Harrison  v.  Thomltorowih  (10  Mod.  196). 
Wiseman  v.  Wiseman  (Cro.  Jac  107). 
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Words  imputing  an  attempt  to  commit  a  fel  >ny,  as  "  lie      taet  iv. 
sought  to  murder  me,  and  I  can  prove  it  ;"(<*)  or  a  hiring    cnAm«  v 
or  solicitation  of  another  to  commit  a  crime  have  also  been         — 
held  actionable,  (b). 

The  charge  of  a  crime  in  the  vulgar  language  is  sufficient 
to  ground  an  action.  It  is  not  necessary  that  the  words 
should  impute  the  crime  in  the  technical  terms  known  to  the 
law ;  all  that  is  requisite  being  that  the  intention  to  charge 
theplaintiff with  its  commission  should  plainly  appear. (c) 

Whether  defamatory  words  are  uttered  or  printed,  the 
ordinary  sense  of  them  is  to  be  taken  to  be  the  meaning  of 
the  person  who  uses  them.  However,  if  anything  can  be 
shown  to  have  taken  place  which  may  give  a  peculiar 
character  to  the  expressions  used,  evidence  of  it  may  be 
given,  (d) 

Where  the  slanderous  words  complained  of — "  Thou  art  a 
thievish  rogue,  for  thou  hast  stolen  my  faggots " — were 
spoken  by  the  defendant's  wife,  who,  as  a  married  woman, 
could  not  have  possessed  the  property  in  the  faggots,  the 
court  held  the  words  to  be  actionable,  understanding  them, 
according  to  common  intendment,  to  mean  a  charge  of  having 
stolen  her  husband's  faggots,  (e) 

On  the   same  footing  as  an  imputation  of  an  indictable  infection  or 
offence  stands  the  imputation  of  being,  at  the  time  the  impu-  d?8neaHeOUK 
tation  is  made,  afflicted  with  an   infectious  or  contagious 
disease  which  would  cause  the   person  who   had   it  to  be 
shunned  by  society,  such  as  leprosy  or  the  lues  venerea. (  f) 

Words    spoken   which   would    not    otherwise   be   action- Libels atrcctin* 
able,  become  so  when  they  are,  without  justification,  spoken  reBsfou^trkde 

or  culling 

(a)  Cro.  Eliz.  308 ;  Letrkuor  v.  Crnchlei/  (Cro.  Car.  140). 
(ft)  Tibbott  v.  Ilaynes  (Cro.  Eliz.  191 ;  4  Coke,  16;  Cro.  Eliz.  747)  ; 
Ladtf  Coekaine's  case  (Cro.  Eliz.  49;  Cro.  Eliz.  710). 

(c)  See  Coleman  v.  Goodwin  (2  B.  &  Cr.  285,  note)  and  Francis 
v.  Roose  (3  M.  &  W.  191).  See  also  Hankinson  v.  Bilby  (16  M.  &  W. 
442),  Woolnoth  v.  Meadows  (5  East.  463).  Cf  Sweetapple  v.  Jesse 
(5  B.  &  Aid.  31 ).  See  also  Hob.  126 ;  Cro.  Eliz.  250,  496 ;  1  Roll.  Abr.  74 ; 
and  4  Rep.  13. 

(d)  See  per  Pollock,  C.B.,  Dawes  v.  Hartley  (3  Exch.  200 ;  18  L.  J. 
81,  Ex.);  and  cf.  Hanklnson  v.  litlln/  (nbi  supra).  Tempest  v.  Chambers 
(1  Stark.  68),  Tomlinsmi  v.  Brittkbank  (4  B.  &  Ad.  630),  Hareey  v.  French 
(1  C.&  M.  17),  Thompson  v.  Bernard  (1  Camp.  48),  Christie  v.  Powell 
(Peake's  Cas.  4),  4  Rep.  13. 

(e)  Stamp  v.  White  (Cro.  Jac  600).  See  also  Charnels  case  (Cro. 
Eliz.  279).  The  doctrine  as  to  repugnancy  laid  down  in  7  Bac.  Abr. 
296,  1  Roll.  Abr.  74,  cannot  now  be  considered  law  (see  sect.  61  of  the 
C.  L.  P.  A.  1852).  ^       T 

(/)  7  Bac.  Abr.  266  ;  Holt.  653  ;  Cro.  Eliz.  214,  289,  648 ;  Cro.  Jac. 
144,  430 ;  1  Vin.  Abr.  488.  Carslake  v.  Mapledorum  (2  T.  R.  473  ;  Str. 
1189 ;  Bloodworth  v.  Gray  (7  M.  &  G.  334) 
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of  a  person  in  respect  of  his  profession,  office,  trade,  or 
calling  (provided  it  be  not  an  unlawful  one),  and  have  a 
tendency  to  injuro  him  in  respect  thereof,  the  law  implying 
in  such  cases  "actionable  damage"  without  proof  of  any : (a) 
a  fortiori,  if  the  injurious  imputation  is  conveyed  by  writing 
or  printing,  the  defamation  being  in  this  case  punishable 
criminally  as  well  as  by  action. 

Any  unfounded  imputation  against  a  person  who  is  in  the 
enjoyment  of  an  office,  either  public  or  private,  whether  of 
honour,  profit,  or  trust,  which  imports  a  charge  of  unfitness 
to  administer  the  duties  of  that  office,  is  a  libel. (b) 

If  the  office  is  merely  one  of  honour,  as  that  of  justice  of  the 
peace,  the  oral  imputation,  according  to  the  old  authorities,  (r) 
must  be  of  want  of  integrity,  or  charge  a  criminal  breach  of 
duty  :  an  allegation  of  incompetency  or  want  of  ability  is 
not  of  itself  sufficient  to  ground  an  action  of  slander. 

Where  the  defendant  said  of  the  plaintiff,  a  justice  of  the 
peace,  "  He  is  a  fool,  an  ass,  a  beetle-headed  justice/'  it 
was  held  by  Foster,  C;J.,  Wyndham  and  Twysden,  JJ. 
(dissent  iente  Mallet,  J.),  that  the  words  were  not  actionable, 
citing  Briscoe  v.  Hollis(d)  as  a  stronger  case  than  this,  and 
Hammond  v.  Kings7)iill,(e)  where  for  saying  of  a  justice  of 
the  peace,  "  He  is  a  debauched  man,  and  unfit  to  be  a 
justice," (/)  it  was  adjudged  that  no  action  lay;  and 
Twysden,  J.,  said  that  words  which  sound  in  disability  only 
are  not  actionable,  except  they  arc  spoken  of  one  who  gains 
his  living  by  that  thing  (profession)  wherein  the  words  do 
disable  him.(</)  It  does  not  follow,  however,  that  an  action 
of  libel  would  not  lie  in  these  cases,  if  the  words,  instead  of 
being  spoken,  had  been  written  or  printed  and  published. 

The  reason  for  making  the  above  curious  distinction  has 
been  given  by  Lord  Holt,  C.J.,  thus  :(h)  "  It  has  been 
adjudged  that  to  call  a  justice  of  the  peace  blockhead,  a**, 
&c,  is  not  a  slander  for  which  action  lies,  because  he  was 
not  accused  of  any  corruption  in  his  employment,  or  any  ill 
design  or  principle ;  and  it  was  not  his  fault  that  he  was  a 
blockhead,  for  he* cannot  be  otherwise  than  his  Maker  made 
him  ;  but  if  he  had  been  a  wise  man,  and  wicked  principles 
were  charged  upon  him  when  he  had  not  them,  an  action 

(a)  See/>er  Channell,  B.,  Fonlcjer  v.  Nammh  (L.  Rep.  2  Ex.  330;  16 
L.  T.  N.  S.  596 ;  36  L.  J.  Ex.  169).  (/;)  See  Buller,  N.  P.  4,  5. 

(c)  Bill  v.  Neal  (1  Lev.  52)  ;  per  Holt,  C.J.,  How  v.  /Vm  (Holt,  652; 
3  Salk  694).  (W)  Cro.  Jac.  58.  (e)  7  Jac.  1. 

(/)  This  action,  according  to  Twisdcn,  J.  (Kerle  v.  OmjmHl%  1  Vent. 
60),  was  held  not  maintainable  because  sjioken  of  the  time  past :  if  the 
words  had  been,  "ho  is  debauched,"  he  said  the  action  would  lie. 

(g)  Bill  v.  Neal  (ubi  supra).  (A)  How  v.  Prin  (mW  supra). 
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would  have  lain  ;  for  though  a  man  cannot  be  wiser,  he  may 

ban  In*  is.     If  a  person  be  in  a  place  of  profit, 

and  be  is  accused  of  insufficicn<  y,  be  shall  have  remedy  by 

n  ;  'tis  otherwise  if  he  be  only  in  b  place  of  honour; 

von  there,  if  he  is  charged  with  ill  principles,  and 

to  the  Government,  he  thai]  haw  an  action  for 

•lal  to  bis  reputation/'     In  this  case  it  wag  held 

of  the  plaintiff,  who  was  a  justir.    <>f  the 

peace  and  deputy-lieutenant  of  the  county  of  Surrey,  and  a 

candi  Parliament,  that  he  was  a  Jacobite,  and  for 

png  in  the  I  Wales  and  Popery  to  destroy  the 

nat  i 

The    words   n  Yoil    an    I    rascal,    a   villain,    and    a    liar," 

applied   to   a  of  the    peace,  were    held    actionable, 

■nd   rilhtitt  were  uncertain,  yet,  being 

ili  liar,  and  spoken  of  a  justice  of  pear.  ,  they  did 

corruptly  and  partially/*      And  so 

Be  is  a  foresworn  justice,  and  not  fit  to  be 

»f  peace  ;  if  1  did  see  him,  I  would  tell  him  so  to 

r\r  cnse(e)  it  was  held  actionable  to  say,  "  WIwo  thoa 

: 

say,  u  I  have  been  often  with  Sir  J.  J.  for  hut  could 

WW*r  y  at  his  hand,  but   injustice  ;"(<?)    iu' another 

ii  and  hideth  felonies,  and  i^ 
of  peace  ;*V)  and  in  an 
it   was   said,   "that   where   a 

".  to  say  that  he  behaved  hire  rrnptly  io  itr  as  it 

to  that  or  the  like  ofi  was  n* 

"     But   the  &u1 1  much 

.-.  ned  by  what   I  >>  a\fsaya  i 

gM  lo  m  for  word 

•led     upon  '»•*    win  iflibly 

liappen  to  a  man  in  a  futn 

I   think 
r"     Thi  re  i*  no  don 
action  of  libel  would  li.  D  imputa* 

ai  thr  above  were  written  or  printed  and  put 

50). 

r.   n  choa  v  toni*  jour»  m 

fopisi  fi  account  uti  worthy  a  porter  office 

M  Attm  ?.  Blafjrort  (Str.  617). 
{*()  lAam  v.  1 

h)  St*s  C). 

<y->  W6).  (o)  3  Wfls,  m. 
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Pamt  iv.  To  say  of  a  judge  that  a  particular  sentence  pronounced 

oha™  vl    by  him  "  was  corruptly  given"  is  actionable, (a)  or  that  he 
—         was  "  a  corrupt  judge."  (b) 

Imputations  contained  in  a  newspaper  of  partial  and 
corrupt  conduct  on  a  person  who  occupied  the  office  of 
mayor  and  justice  of  the  peace  for  a  borough  are  libellous, 
whether  the  public  or  private  capacity  of  the  person  be 
regarded,  (c) 

It  is  laid  down  as  a  general  rule  by  De  Grey,  C.J.,  in 
Onslow  v.  Eorne,(d)  "  that  words  are  actionable  when  spoken 
of  one  in  an  office  of  profit,  which  may  'probably  occasion  the 
loss  of  his  office,  or  when  spoken  of  persons  touching  their 
respective  professions,  trades,  and  business,  and  do  or  may 
probably  tend  to  their  damage  ;"  or,  as  reported  in  Sir  W. 
Blackstone's  Reports  (p.  753)  :  "if  the  words  may  be  of 
probable  ill  consequence  to  a  person  in  a  trade,  a  profession, 
or  an  office."  The  rule,  as  thus  expressed,  is,  according  to 
Bayley,  B.,(?)  objectionable,  the  words  "probably"  and 
"  probable"  being  too  indefinite  and  loose,  and — unless  con- 
sidered as  equivalent  to  having  a  natural  tendency  to,  and 
confined  within  the  limits  of  showing  the  want  of  some 
necessary  qualification,  or  some  misconduct  in  the  office — not 
warranted  by  the  authorities.  f(  Every  authority,"  he  says, 
"  which  I  have  been  able  to  find,  either  shows  the  want  of 
some  general  requisite,  as  honesty,  capacity,  fidelity,  &c,  or 
connects  the  imputation  with  the  plaintiff's  office,  trade,  or 
business." 
i  rofessiona,  Ac  The  law  is  the  same  in  the  case  of  imputations  made 
against  a  member  of  any  of  the  professions,  having  a  ten- 
dency to  injure  him  in  respect  thereof,  whether  the  imputa- 
tion be  want  of  integrity  or  want  of  ability. 

Thus  it  has  been  held  actionable  to  say  of  a  physician, 
"Thou  art  a  drunken  fool  and  an  ass;  thou  wert  never 
scholar,  and  art  not  worthy  to  speak  to  a  scholar,  and  that  I 
will  prove  and  justify ;"(/)  or  to  say  of  a  surgeon  and  accou- 
cher,  "  I  wonder  you  had  him  to  attend  you.  Do  you  know 
him  ?  He  is  not  an  apothecary ;  he  has  not  passed  any 
examination;  ho  is  a  bad  character;  none  of  the  medical 
men  here  will  meet  him.  Several  have  died  that  he  ha9 
attended,  and  there  have  been  inquests  held  on  them ."(</) 
The  court  were  of  opinion,  though  it  was  not  necessary  to 

(a)  Ctvsar  v.  Curseny  (Cro.  Eliz.  305). 

\b)  See  4  Rep.  16  (Bircldei/s  case). 

(c)  See  Aldereon,  B.,  Parmittr  v.  Coupland  (C>  M.  &  W.  109). 

(</)  8  Wils.  186.  (<>)  Lnmbi/  v.  A  l/day  (1  Cr.  &  Jer.  305). 

(/)  Cawdry  v.  Iliyhley  (Cro.  Cur.  270  ;  1  KolL  Abr.  54) 

(y)  Southee  v.  Denny  (1  Kxch.  196). 
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,  that  the  words.  "  he  ifl  a  bad  eharac 
are  will  moot  h 
M<\     in   the   case  of  a   libel   they  would   no   doubt 
held  to  be  so. 

it  wjls   hold  to  ho   no   libel   to  publish  in  a  medical 

n   liuit  ho  had   nut    hOBMBO* 
alleged  that,  in   I  he 
•pinion  of  ion,   meeting  liomceopathists  in  con- 

stiqnetfe 
it  was   held  actionable  of  B   barrister/" He  is  a 

,  and  will  get   little  bj   the  law  ; 'V')   or,  "Thou  art 
no    lawyer,    thou    canst    m  a  lease;   thou  hftSt  that 

bout  dosert  ;  they  &i 
_l(c)  or,  "Thou  sri    i  daffidowndilly,"  with  an  :. 

'  hi*  is  no  lawyer  was  bald 

■ouablr,  such   a  -  nniri^  that   he  does  not 

-tand    his    business,    being    a    great    reflection    on 

It     has   nl-"    hern     held     ;n'l  ion 

\\>\i\  C,    21    • 

»age;  and  thou  has  cozened  all  ti 
that  he  is  a  "  < 
i'j) 

ided,    M  Au  hotii 

■ 

ioMa-f  harp 

his  prof  •]  t«»  bu  a  1  i  1  • 

roll  of  attorney?- 
not.  {h\ 

d  in  ft  i  port 

■ 

Umtcd   his  i  h.Mit    badl] 

m*\  kg  to  lb  of  ill  kt  ease  "  Hon 

B.  tre*u  he  The  Kb* L"  said  his  Lordship,  "  i* 

-:-.      h    M    BOl    bow  If    ftrSStod    them    iu   this 
particular  ca*w,   but   how   ho   treated   ti  nd 

so 

I 

i    lUnk<*  ^  36. 

I 

Jul**  (I 
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pakt  iv.      client  ill,  that  would  not  answer  the  implied  charge  in  the 
chattem  vl    Ubel  *na*  ne  8°  treats  his  clients  generally  ."(a) 

—  It  has  been  observed  that  if  one  say  to  a  counsel,  €f  Thou 

didst  discloso  my  counsel,"  or  to  a  counsel  or  attorney, 
"Thou  didst  deliver  my  evidence  to  my  adversary /*  an 
action  lies.(fr)  The  publication  of  a  charge  of  disgraceful 
conduct  in  having  disclosed,  at  an  election,  confidential 
communications  which  he  had  acquired  professionally,  would 
bo  libellous,  (o) 

Imputations  which  reflect  on  a  clergyman  in  his  pro- 
fessional character  are  per  se  actionable,  (</)  A  letter 
published  in  a  newspaper  stating  that  the  vicar  of  the 
parish  came  to  the  performance  of  divine  service  in  a 
towering  passion,  and  that  his  conduct  was  calculated  to 
make  infidels  of  his  congregation,  was  held  to  be  a  clear 
libel.(*) 

A  letter  charging  the  clerk  to  the  justices  of  a  borough 
with  corruption,  even  though  written  to  the  Secretary  of 
State  by  an  inhabitant  of  the  borough,  is  a  libel,  (f) 

To  say  of  a  midwife,  "  She  is  an  ignorant  woman,  and  of 
small  practice,  and  very  unfortunate  in  her  way ;  there  are 
few  that  she  goes  to,  but  lie  desperately  ill,  or  die  under  her 
hands/1  was  held  actionable. (g)  Also  to  say,  "many  have 
perished  for  her  want  of  skill."  (7i) 

An  imputation  of  insanity  on  a  governess  would  be  libel- 
lous.^) 

So  in  a  variety  of  other  cases,  as  saying  of  a  church- 
warden, "  Thou  art  a  cheating  knave,  and  hast  cheated  the 
parish  of  40Z. ; "  (j)  of  a  town  clerk,  "  He  hath  taken  40*. 
for  a  bribe  }"(k)  of  a  constable,  "He  is  not  worthy  the 
office  of  a  constable ;  for  he  and  his  company,  the  last  time 
he  was  constable,  stole  five  of  my  swine  and  eat  them  ; "  {/) 

(a)  Bishop  v.  Latum  r  (4  L.  T.  N.  S.  775).  Cf.  CLment  v.  Letci*.  in 
error  (7  Moore,  200  ;  2  Brod.  &  Bing.  297).  j 

(b)  Per  Anderson  and  Bramond,  J  J.,  Wriuht  v.  Mitorhuux  (Cro.  Eliz.      I 
858).     Std  vide  Broim  v.  Kennedy  (33  L.  J.  342,  Ch.). 

(<•)  Moon  v.  'IvrrtU  (4  B.  &  Ad.  870).  I 

(</)  I'lmlnrh.n  v.  Colls  (10  Q.  B.  401  ;   10  L.  J.  Q.  B.  403).     Sve  As) 
Drake  v.  Drakt  (1  Vin.  Abr.  403);  Ihartn  v.  Storrtll  (12  A.  &  E.  719):      I 
Ktlley  v.  S/«rl<«'k  (L.  Rep.  1  Q.  B.  080 ;  35  L.  J.  209,  Q.  15.). 

(t)    Walker  v.  BroijtUn  (19  C.  B.  X.  S.  05). 

(/)  Blnpff  v.  Sturt  (10  Q.  B.  899). 

0/)    Wharton  v.  Brook  (I  Vent.  21). 

(/<)  Floiitrs  rast  (Cro.  Car.  21 1 ). 

(i)  Morgan  v.  Litiyen  (8  L.  T.  X.  8.  800 ;. 

(j)  Strode  v.  Halmi*  (Sty.  338;  1  Vin.  Abr.  403).  See  also  M'»t»lr*ri 
V.  Meoltif  (1  Vin.  Abr.  403). 

(fc)  Yelv.  142 ;  1  Vin.  Abr.  403.     See  1  Roll.  Abr.  50. 

t0  Cro.  Elk.  861  ;  1  Vin.  Abr.  464. 


I.S   ON    INDIVIDUALS. 


Of  1  depl  irrnn.nx   king  of  arms,  that  lie  was  "a 

raid/1   Arc;  (a)   of  an  a|  ,   l*  Ji 

I  of  blood  be  has  to  answer   for   in   this    t> 

he   did    kill    a   woman    and    two 
child]  t  r3  «1  kill  J.  P.  at  P.j  lit-  was  flu*  death  of 

-1,  I*.  ;    he  has  killed  his  patient  with  physic/ V>) 

So   in  the  case  of  any  other  lawful   trado,   lai-m< 
emph  r   humble   Or   menial,  ami   though  it   be 

which  I    take  judicial  netice.(r)  words 

words  or  printed,  and  pub- 

Of  B   person    in    relation    to  Mich   employment,  which 

a    tendency    to    injure   him    in    roopoot    thereof,    H8 

ionable  p 

An  action/1  it   has    been   said A (J)    "lies    for   speaking 

i  words  of  any  man  of  any  trade  or  profession,  l>e 

so  basi',  if  they  are  with   rati  1 0  Ids 

ofessiou."    Thus,  u  baa  beon  held  actionable  of  a 

in    husbandry    and    bailiff,    **  Thou    art   a   cozening 
,  and  hast  cozened  thy  master  of  a  bo&ael  of  barley 
or  of   a    tradesman,    "Thou    art   a    i  i    Hum    hast 

cheated  DIB  of  several  pounds  \u(f\  of  a  \> 

iC«S  of  a  hi  if  il    used  fals- 

f  a  oornaetti  ta  are  a  rogue  and  a 

rrndKng  rascal  ;   yOO  delivered  in 

worse  I  i   than  I  bargained  for  ;"(/*) 

n  auctioneer  and  appraiser  employed  by  the  defendant 

tO   Value    certain    gDOda,    w  lie    i>    a    damnrd    rascal,    he    Iulh 

cheated  me  out  of  a  hundred  pom 

of  an  bCturor,  "■  The  old  m 

m v  in  tli  dte  work  d  in 

"lit     Of    th<«     0  II     has* 

inn neti  tl"  "  had   been  p 

turnout  \  m  the  I  rad<  ,  by  bj 

i  ]i  had  bofora  baaai  D 
the  Maid  Orduanoo  OlhVe  instead  of 

(a)  On.  Eli/  Afar.  464,  &c,  tvtafl  aiv 

r  ca««:    I 
M»r 

I  1 1  Mod  ■";•;  i  I  M.  * 

n     i"  i.    i.  n    - 

J.  160.  Ex,), 

tliain.   tut«1   Twyadea     .1.1  .     / 

nan  v,  Stu  ^), 

jHth*  v,  7 
Tk<msa*  v 

Arfosl  ¥.  LuxAm  (4  Muurv,  344). 


Trader 
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Jte  according  to  his  contract  ;"{a)  or  of  a  certificated 
?r  mariner,  that  "  during  his  stav  at  N.  he  was  fire- 
:ly  drunk,  and  in  that  state  had  to  bo  carried  to  his 
to  reach  his  vessel,  Ac." (6)  So  it  was  held  slanderous 
y  of  a  gamekeeper,  that  he  had  trapped  foxes;  the 
ration  stating  that  it  was  his  duty  as  such  gamekeeper 

0  kill  foxes,  and  that  he  was  employed  on  the  terms 
s  not  doing  so,  as  the  defendant  knew.(c) 

letter  published  in  the  Times  newspaper  stating  that 
p  of  which  the  plaintiff  was  owner  and  master,  and 
i  was  advertised  as  about  to  sail  to  the  East  Indies, 
not  seaworthy,  and  that  some  Jews  had  bought  her 
lie  purpose  of  taking  out  convict  s,  was  held  to  be  a 
on  the  plaintiff  in  his  trade  and  business,  and  not  a 
disparagement  of  the  sliip.(/V)  "  This  is  not/*  said 
nan,  J.,  tfn  case  of  mere  disparagement  of  a  chattel, 

1  libel  on  the  plaintiff  in  the  way  of  his  business,  and 
reference  to  an   intended  voyage.     It   is  impossible, 

fore,  to  say  that  the  action  is  not  maintainable  indepen- 
y  of  malice.  To  say  of  a  shipowner  that  he  has  sold 
hip  to  carry  convicts,  when  she  was  in  a  condition  in 
n  she  must  be  expected  to  go  to  the  bottom,  is  as  bad 
ying  of  a  wine  merchant  that  his  wine  is  poisoned;  or 
tea-dealer  that  his  tea  is  made  green  by  drying  it  on 
er."    And  Erskine,  J.,  added,  "  I  think  there  could  not 

more  flagrant  personal  libel  than  such  a  statement 
5  with  respect  to  the  master  of  a  ship." 

order  that  an  action  of  slander  shall  be  maintainable 
ords  spoken  of  a  man  in  his  office,  profession,  trade,  or 
lg,  it  must  clearly  appear  that  the  words  were  spokeu 
lim    in     relation    to    that    office,    profession,    trade,   or 

lputatious  which  would  affect  injuriously  the  credit  of  a 
jr  or  merchant  are  also  actionable;  and  it  is  not  noees- 
that  actual  bankruptcy  should  be  imputed, 
uis  it  Las  been  held  actionable  to  use  words  of  an  inn- 

r>n!>mh.  an  v.  Farull  (13  ('.  B.  oiM)}. 

Irwin  v.  lhnw1ir„o,l  (2  11.  &  l\  iMJo  ;  <>  L.  T.  N.  S.  772  :  33  L.  J. 
Ex.).  See  (\ohad  v.  Richards  (2  C.  B.  560  ;  lo  L.  J.  278,  C.  V  : 
farimod  v.  drun  (2  0.  &  1\  141). 

FonUftr  v.  Xifmcnmh  (ubi  .supra). 

Ingram  v.  La  won  ((>  Bin«r.  X.  C  212  ;  s  Soott,  471). 

SihU-i/  v.  Tnmlins  (4  Tyrw.  <)0).      s.v   1   Yin.  Al>i.  4H4  :  3  Sulk. 

Ayr*  v.  Crartn  (2  A.  k  Kl.  7:4/  v.  K  M..n.  22<>):  />."///»/ v. 
-ts  (3  Bing.  X.  C.  83f>)  ;  Ltnnloi  v.  AlUi-/  (1  Tvnv.  217  :  1  < '.  &  J. 
;  Janus  v.  llmnk  (9  Q.  B.  7;  1«>  L.  J.  17,  <*£.  B.):  ][rj.,r,„*l  v. 
i  (8  C.  B.  21)3;  1(J  L.  J.  C.  1\  91)  ;  Mun/an  v.  Linatn  (8  L.  T. 

800).  .  .        v 
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keeper  imputing  insolvency,  although  at  tin    mm    they  were 

;» nukrupt  law 

14  The  single  question  1  Abbott,  C.J.,(b)    " 

wovde  i  inability  to  pay  debta   be  injurious  to  a 

hia   living   by   buying   provisions   up<m 

:  selling  them  again  to  his  gi  _   profttj  be 

Dot   being  liable   to  the   bankrupt  laws.       Now,  snrh  an 

o   prevent  him  from   having  that 
credit  which   m  at  least   usuiul,  it*  not 

^  ;  thr  frordflj  .  arc  likely  to  be  injurious  to 

B     trader     thai     he     jfl      "A     niitv,     pitiful 

and  b  be  compounded    b  five 

in  the  jixuimI  ;",  )  or  **lf  be  doee  d  and 

u-  with  me,  I  will  make  a  bank  him,  and 

/)  of  a   brewafj   **  I    will   b 

Mr.  J  Aging  bouae  for  debt   within  the  last 

_ljij.ni'!  I  canproduoe  thr  man  who  looked  him  sp; 

i  Dae  bo  himself/'  &d  ,  r  _hat  4I  He 

balf-peni 
of  a  tailor,  u  I  beard  you  were  run 

uuin p  *k  lit*  "■-  than   I)-  rthj  be  ie  run 

kwuy  and  ia  broke;"  (/<)  i  ,  li  He  ie  broken 

.  .y,  and  nrill  never  n  .0  and  even  in  isaeee 

where  an  expectation  mt- *ipuii>  -  ivao  i omeoaei  I 

i re  many 
tailed,  and  I  expect  no  otherwise 
of  1 

It  «  ii  upholsterer,  "  You  an*  a 

M  ii.  \  <  .  180):  m.%*  atdo  > 

f,.r  )».  h  i  roki ,  u_d  there  in  neither  <  ut<  i  Luuuieni  !•■>  man  01  bona*" 
181. 

A<brLIUy.  I 

HiiiK  a  itO 

m  to 


Ii. 


Pa*t  l\ 


**  A     \tklllv  \  .    !.<< 

tf i^l oi t in ^  latolveaci  t<<  w  ktn).<  i 

- 

(7  r.  it.  i 

i 

•  tbi»  otto  it  w_*  argued 

»M    JfOOiI 

LHQtW  ju 
I.  v-    in  if).-  wurl'l  i  mean*  to 

nrli  - 
Scv  uliio  Ilarrwt*  v.  n»mnW,«  , 
VM). 
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Pa*t  iv.      soldier ;  I  saw  you  in  your  red  coat  doing  duty ;  your  word 
thaptkk  vi    is  not  to  be  taken  " — it  having  been  a  common  practice  for 
—         tradesmen  to  protect  themselves  against  their  creditors  by  a 
counterfeit  listing  (a). 

In  one  case,  where  it  was  said  of  a  merchant  with  respect 
to  an  event  which  had  occurred  eight  years  previously,  "  He 
came  a  broken  merchant  from  Hamburgh,"  the  Court  (&) 
held  that  an  action  would  lie,  the  charge  being  of  having 
been  "once  broken,  Et  qui  semrl  mains  semper  jvresumitw 
cs*e  mains  eodem  genere,  or  at  least  may  have  an  inclination 
thereto ;  and  it  being  alleged  to  be  spoken  /also  et  malitiose, 
and  to  scandalise  him  in  his  profession,  it  is  a  great  cause 
of  discrediting  and  impairing  him  in  his  trade,  whereas 
their  credit  is  the  principal  means  of  their  gain."(c) 

And  according  to  Kelly,  C.B.,(<Z)  it  is  libellous  to  impute 
untruly  to  any  person  pecuniary  embarrassment  and  inability 
to  purchase  a  certain  property  without  the  aid  of  a  loan  from 
a  third  party  ;  even  although  it  be  at  the  same  time  stated 
that  the  loan  was  afterwards  honourably  repaid, 
criticisms,  on  Defamatory  attacks  on  persons  in  the  way  of  their  trade, 
topuwS1*  "g  profession,  or  calling,  must  be  distinguished  from  hostile 
criticisms  fairly  and  temperately  expressed  on  such  of  their 
works  and  performances  as  appeal  to  the  public ;  for  such 
criticisms,  however  severely  they  may  condemn  or  effectually 
turn  into  ridicule  the  works  of  authors,  painters,  architects, 
actors,  &c,  or  even  the  advertisements  or  handbills  of  a 
tradesman,  may  be  justifiable,  though  not  in  all  respects 
accurate  ;  whereas  publications  which  have  for  their  object 
the  private  injury  of  the  person  attacked  can  only  be  justi- 
fied by  their  substantial  truth.  This  subject  will  be  more 
fully  dealt  with  by  and  bv.(r) 
Publications  Publications    merely   disparaging   the    commodities  of  a 

co"nraoSiti?H  or   rival  tradesman  must  also  be  distinguished  from  libels  upon 
rival  tnuiesuittii.  him  Hl  the  way  of  his  trade. 

"Where  a  person  published  a  circular  and  report  com- 
paring his  own  goods  with  those  of  another  tradesman, 
and  describing  his  own  as  superior,  but  not  making  any 
false  misrepresentations  as  to  the  quality  and  character  of 
the  latter,  it  was  held,  on  demurrer  to  a  declaration,  that 
an  action  of  libel  could  not  be  maintained  by  the  trades- 
man   whose    goods    were   disparaged,   notwithstanding  an 

(a)  Ann  v.  Johnson  (10  Mod.  111). 

(b)  C'rokc,  Jones,  and  Berkley,  JJ..  iliukntUnU  Richardson,  C.J. 
(/•)   Lfifrrnfl  v.  Dunkir  (Cro.  Car.  317). 

(</)  Cox  v  la  (L.  Rep. 4,  Ex.  2*4 ;  Stf  L.  J.  211),  Kx. ;  21  L.  T.  X.  S.  17*). 
(e)  See  the  chapter  on  *'  Comments  on  Matters  of  Public  Interest," 
post. 
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legation    in    the   declaration    of    special   damage,  though 
might    !••    superior  to  the  goods  of    ti  '*•(<') 

"  1  .mi   £r   li  d   ( .'oek burn,  C.J .,  "that  if  a 

man  falsel)  and   maliciously  makee  disparag 

which  another  manufactures  or  vends,  altb 
i   Imputation  on  his   personal  or 
fnanii  i  nlis  oausefl  an  injury,  an 

damn  rerredj  ai  d  might:  not  be  mauitau 

own  imi  said   Klackburji,  J.,  "  that  where 

is  a  writ  tun  depreciation  of  an  article,  unless   if 

ciml  dan 
11  render  it  actionable,  except  in  thi  of  riattffat*  of 

But  there  may,  as  my  lord  says,  be  caees  where  there 
is  a  xeleut'  r  on  the  part  i»t"  the  defendant  who  has  made 
jftgbemcnts  doing  mischief  and  calculated  to  do  it,  in  which 
iui  act 

I  issued  a  notice  oanttoning  bba 
pubUe  that  the  H  self-,  phona  <>r  lubrioal 

by  tho  plaintiff  wore  aol  good  for  their  purpose,  and 
>ught  them  would  find  thai  the  fcaUon 

ployed 
M  held  nol  to  be  ■  libel  on  the 

iade.{/>)     ,J  A  tradeemanj*1  Mid   Lord 

da  for  aale>  axpoeet  himself  to 

,  and  it  is  not  by  mumming  them 

LB,    and    defamat* 
rge  of  libel  upon  To 

wide  door  to  I 
iid  his   g 
than  anot 

that  if  the  cm  d  been  against  il<>   plaiutii 

man  in  U  h  In-  knew  to  b< 

i  libel  upon  lorn  personally, 
Th«*  third  elass  of  libi  Is  on   ind 

I  ridicule,  an-! 
snori  atempt 

genera]  Bocietyj  and  injure 
tbo*  <-t   right 

vu  baa  with  Every- 

^^Ht»  ul  up   to 

ale  that  nne/ht  reeeooebly 
natural    i  be    eoi 

brra  i-  a   libelee/) 

(a)   Yuumt  v  a  *  8.  264  ;  32  L.  J*  6t  Q   H) 

nw  v.  /Air/^ii  (6Q.  B.  6*4), 
lc)  Hi..  10.  (<*)/*.  21*. 
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libel  of  this  kind  may  be  briefly  defined  to  be  €t  any 
ication,  without  justification  or  lawful  excuse,  which 
dculated  to  injure  the  reputation  of  another,  by  expos- 
aim  to  hatred,  contempt,  or  ridicule."  (a) 
tie  following  language  of  eminent  judges  may  be  cited 
ipport  of  the  preceding  definition.  "  In  a  libel "  says 
,  C.J.,(6)  "  any  tendency  to  bring  a  party  into  contempt 
idicule  is  actionable ;  and,  in  general,  any  charge  of 
oral  conduct, ^although  in  matters  not  punishable  by 

If  any  man"  says  Wilmot,  C.J.,(d)  "deliberately  or 
ciously(e)  publishes  anything  in  writing  concerning 
her  which  makes  him  ridiculous,  or  tends  to  hinder 
kind  from  associating  or  having  intercourse  with  him, 
ction  well  lies  against  such  publisher."  "  Scandalous 
er  is  not  necessary  to  make  a  libel,  'tis  enough  if  the 
ndant  induces  an  ill  opinion  to  be  had  of  the  plaintiff 
Lakes  him  contemptible  and  ridiculous."  (/)  "  In  case 
i  a  libel  it  is  sufficient  if  the  matter  be  reflecting,  as  to 
b  a  man  playing  at  cudgels  with  his  wife."(g) 
ius  it  was  hold  libellous  to  publish  of  a  man  that  he 
k  of  brimstone,  and  had  the  itch,  (h) 
is  chiefly  with  respect  to  the  class  of  libels  with  which 
tre  now  dealing  that  the  distinction  between  oral  and 
ten  or  printed  defamation  becomes  important. 
)  publish,  even  orally,  of  anyone  that  he  has  committed 
ndictable  offence,  or  that  he  has — i.e.,  at  the  time  the 
Is  are  spoken  of  him — some  contagious  or  infectious 
•dor  which  may  exclude  from  society, (i)  or  anything 
ring  to  his  trade,  office  (be  it  one  of  profit  or  not),  or 
>ssion,  and  calculated  to  injure  him  therein, (y)  is  action- 

Per  Parke,  B.,  Parmitir  v.  CouplanJ  (6  M.  &  W.  108). 

Archbishop  of  Tuam  v.  Jlol/cson  (5  Bing.  21). 

See,  as  to  imputations  of  immoral  or  unfeeling  conduct,  Clement 
ids  (9  B.  &  C.  172) ;  Churchill  v.  Hunt  (1  Chit.  4*0). 

Villtrs  v.  MousUy  (2  Wils.  403). 

As  to  the  meaning  of  malice,  riJe  ante,  pp.  389,  390. 
)  Ptr  Holt,  C.J.,  Cropp  v.  Tilmy  (3  Salk.  226). 

/'irHolt,  C.J.  (11  Mod.  99). 

Villtrs  v.  Monsley  Qibi  supra). 

7  Bac.  Abr.  tit.  Slander,  p.  266  ;  1  Roll.  Abr.  44 :]  Carslalx  r. 
vilomm  (2  T.  R.  473) ;  Bloothcorlh  v.  Cray  (7  M.  &  (ir.  334).  See 
^ro.  Eliz.  214,  289,  048 ;  Cro.  Jao.  430. 

1  Vin.  Abr.  4(53  :  Cro.  Eliz.  328,  358  :  1  Roll.  Abr.  56  ;  IhrU  r. 
(/  (1  Vent.  50):  Parrot  v.  (  arpmttr  (Cro.  Eliz.  502);  Svamaux. 
(Cro.  Car.  480):  Pan/  v.  Joins  (Cro.  Car.  382);  Aston  v.  JMwfrntt 
617)  :  Hoi?  v.  Prin  (Holt,  652) ;  Thomas  v.  Jackson  (3  Bing.  UH); 
ve  v.  Dtnnu  (1  Ex.  196)  :  Tnttu  v.  Ah  >cin  (11  Mod.  221 )  ;  R.&i*** 
irehant  (7*Q.  B.  918)  ;   Morris  v.  Langdalc  (2  B.  &  P.  84)  ;  Brvct 
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able.(a)      Bat  w  imputation  of  an  offeil06  against  the 

law  is  made  orally,  in  order  to  h  il>let  it  hhim,  in  tin* 

of  special  dam  ilting  from  it,  be  of  some 

n<v  liable  to  punishment  in  a  criminal   court   otboni 

by  fine,  with  imprisonment  in  default  uf  pay- 

menl.(&) 

a    Booundrelj   rascal,   blackleg,  or  even 
windier,  will   not  rapport  an  action  of  slander 
without  proof  of  special  led  by  the  u  .  i>) 

will  tin-  Oral  imjmhiti.  m  of  uim-Ii:i-T  it  v  to  B 

unmarried  da  bar 

m,  unlet  that  the  slander 

lm  her  special  damage. 

bion,  however,  by  writing  or  prin  P  any 

things  is  actiomd>l<  without  proof  of  speoU 

ocount   of  Hi*    greater  miaoh  be 

produced  \v  <lr  ofpu  II  at  the  greaJ 

h  it  indii  the  part  oi  \ 

lib*  -   been  Batd,(e)  ^ia  punishable  minallj 

v.  Smith  imntau  v 

i 

Jjic.  686)  ;    B 

(11  '<«  (!*  East  9,1 

H    Bmi  i  stoti 
■ 
m  .  Hurt  I 

Iktrnilt  ,n.  - 

Able  k.  696;  6  Moil    L04) ;   lf*Ca 

'  (15  L  I 
(i)  4  ItejK  16;   S  Hulat    160;    l  Vi...  Abr,  404,417;   1  RolL  Abr. 

(<*)  h  hanJmm  r. 

All 

. 

Si     I 
i 
Btau*  of  uiir  i-iw  on  -  really  rtfamiam  fnl      Lard  *  -amply 


,'lmrn,  in 

J.,  in     in. 

1 


\l  r 


J  Kerry  (  ;6d> ;  aiuI  tho  noUs  in  3  Camp 


n  7*, 


fcfmfry  (2  Wil*  404),    8ae  *Uo  TWIry 
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pa*t  iv.  and  by  action,  when  mere  speaking  the  words  would  not  be 
,  vi.    punishable  in  either  way." (a) 

By  the  Scotch  law  the  oral  imputation  of  unchastity  to 
a  woman  is  actionable,  without  proof  of  special  damage. (6) 

For  speaking  the  words  rogue  and  rascal  of  anyone,  an 
action,  as  already  observed,  will  not  lie.  "But  if  those 
words/'  says  Gould,  J.,(<*)  "were  written  and  published  of 
anyone,  I  doubt  not  an  action  would  lie." 

So,  to  publish  of  anyone  that  he  is  a  tncindler  is  a  libel, 
and  actionable, (cf)  or  that  he  is  "a  dishonest  man/'(«?)  or  a 
"black-leg"  or  "  black  sheep,"  (/)  or  that  he  was  black- 
balled at  a  club,  and  "bolted"  the  next  morning,  whilst 
some  of  the  poor  tradesmen  had  to  lament  the  fashionable 
character  of  an  entertainment  which  he  had  given. {g)  So 
also  is  a  letter  written  to  a  third  party  calling  a  person  a 

It  was  held  to  be  a  libel  to  publish  of  a  Protestant  arch* 
bishop  that  he  had  attempted  to  convert  a  Roman  Catholic 
priest  (against  whom  a  charge  of  seduction  had  been  made) 
by  offers  of  money  and   preferment. (/)     The  libel  in  this 

(a)  u  The  common  law.  in  n*pect  to  our  natural  passions,  gives  no 
action  for  mere  defamatory  words,  which  it  considers  as  transitory  abuse, 
and  not  having  substance  and  body  enough  to  constitute  an  injury  by 
affecting  the  reputation.  It  confines,  therefore,  the  action  for  slander  to 
such  of  the  grosser  kind  of  words  as  impute  positive  crimes,  or,  by 
charging  a  man  with  contagious  disorders,  tends  to  expel  him  from 
society ;  and  to  words  which  injure  him  in  his  profession  and  calling. 
It  does  not  consider  words  amounting  to  a  breach  of  the  peace,  and, 
therefore,  gives  neither  indictment  nor  information  for  unwritten  slander, 
except  in  the  case  of  seditious  language  or  won  Is  rejecting  on  a  magis- 
trate in  the  immediate  execution  of  his  office.  'Hie  reason  of  the  law  in 
this  distinction  is  simple  enough.  It  w**.s  necessary  to  punish  the  grosser 
and  more  palpable  injuries,  and  it  was  equally  convenient  to  pass  over 
the  less.  The  law,  therefore,  by  classing  the  greater  injuries,  established 
the  crift  rin  of  this  distinction,  ami  adhered  to  it  closely  in  its  pnictice. 
This  reason,  however,  ceased  when  the  words,  by  being  written,  could 
no  longer  be  considered  as  the  results  of  transitory  passion  or  venial 
levity,  but  therein  gained  the  shape  and  efficacy  of  a  mischievons  malig- 
nity. The  act  of  writing  is  in  itself  an  act  of  deliberation,  and  the 
instrument  of  a  permanent  mischief.  What  before  was  mere  curitimii 
and  contumely  grew  into  a  deliberate  charge  and  accusation.  The  la*, 
therefore,  both  with  respect  to  the  public  peace  and  the  prevention  of 
private  injury,  allowed  an  indictment  and  information,  as  well  as  an 
action  on  the  case,  for  words  written  which  it  denied  to  words  spoken:" 
(Holt.  L.  L.  211,  212.)  (//)  liorthwick's  Law  of  libel,  p.  1*5. 

(c)    I7//t7*  v.  Month  y  (2  Wils.  40:1). 

(<f)  r An*,n  v.  Stuar't  (1  T.  R.  748). 


(e)  Prr  Cur.,  Austin  v.  OZ/w/yxr  (Skin.  124;  2  Show.  814). 

(/)  (TBriat  v.  Chm-ut  (16  M.  &  V 

(h)  Bell  v.  Stone  (1  ttos.  &  P.  381), 


(/)  ffBriiu  v.  Chm-ut  (16  M.  &  W.  l.W).  (</)  A. 

(h)  Bell  v.  Stone  (1  ttos.  &  P.  381). 

(t)  Archbishop  of  Tuam  v.  Robeson  (5  Bing.  21). 
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case  was  contained  in  a  letter  from  Dublin,  published  in  the  part  iv. 
Morning  Herald;  and  it  was  contended,  on  motion  to  set  chaft«bV 
aside  the  verdict  which  had  been  given  for  the  plaintiff,  that  - 

there  was  no  imputation  on  the  plaintiff's  character  in  the 
conduct  ascribed  to  him ;  that  to  make  converts,  even  by 
purchase,  is  a  praiseworthy  effort  of  religious  zeal,  sanc- 
tioned by  Act  of  Parliament,  and  warranted  by  the  practice 
of  our  own  and  other  Christian  establishments ;  that  the 
imputation,  if  any,  on  the  plaintiff  was  only  of  extraordinary 
zeal.  But  Best,  C.J.,  after  laying  it  down  that,  in  general, 
any  charge  of  immoral  conduct  in  a  libel  is  actionable, 
although  in  matters  not  punishable  by  law,  said  :  "  Would  it 
be  immoral  in  the  archbishop  if  he  attempted  to  bribe  a 
man  to  renounce  his  religion,  and  to  endow  such  a  prose- 
lyte with  a  Church  of  England  preferment  ?  Would  it  be 
immoral  to  employ  in  making  hypocrites  funds  destined  to 
the  support  of  the  Protestant  Church  ?  If  the  seduced  be 
guilty  it  is  impossible  to  say  that  the  seducer  is  innocent. 
But  it  has  been  urged  that  nothing  immoral  is  imputed, 
since  the  Legislature  has  held  out  to  Catholic  priests 
the  same  kind  of  temptation  to  become  Protestants.  Even 
if  that  were  so,  it  would  not  persuade  me  that  such  a 
course  was  moral.  But  the  Legislature  has  not  done 
this;  it  has  only  said  that  if  a  man  be  converted  he 
shall  not  be  left  to  starve  in  the  midst  of  a  hostile  com- 
munity ."  "  If,"  said  Burrough,  J.,  "  we  are  to  under- 
stand the  language  of  this  attack  as  the  rest  of  the 
world  would  do,  there  can  be  no  doubt  it  is  a  gross 
and  infamous  libel.  The  plaintiff  is  charged  with  having 
sought  to  induce  an  improper  person  to  abandon  his  reli- 
gious creed,  not  by  reasoning  but  by  a  gross  bribe."  "  As 
to  the  merits,"  said  Gaselee,  J.,  "  this  is  equally  a  libel 
whether  it  proposed  to  impute  to  the  plaintiff  indiscretion 
OP  dishonesty ;  the  manifest  object  of  it  was  to  bring  him 
into  disrepute." 

A  publication  which  charged  an  overseer  of  a  parish  with 
oppressive  conduct  towards  paupers  in  compelling  them  to 
receive  payment  of  their  weekly  allowance  in  orders 
for  flour  upon  a  particular  tradesman,  was  held  to  be  a 
libel; (a)  and  so  was  a  placard  stating  of  an  overseer  that 
when  out  of  office  he  had  advocated  low  rates,  and  when  in 
office  he  had  advocated  high  rates,  and  that  the  defendant 
*►  would  not  trust  him  with  hi.  of  his  property,  (b) 

*.       (a)   Woodard  v.  Dowsing  (2  M.  &  Ry.  74). 

fo)  Cheese  v.  Scales  (10  M.  &  W.  488).     Cf .   Warman  v.  Hine  (1  Jur. 
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j  abt  iv.  In  another  case  where  an  action  was  held  maintainable,  the 

CWtekVl  important  part  of  tin*  libel  was,  "I  sincerely  pity  the  man" 
(meaning  the  plaintiff)  "that  can  so  far  forget  what  is  due, 
nut  only  to  himself,  but  to  others,  who,  under  the  cloak  of 
religious  and  spiritual  reform,  hypocritically  and  with  the 
grossest  impurity  deals  out  his  malice,  uncharitableness, 
and  falsehoods."  (a) 

It  has  also  been  held  libellous  to  publish  of  any  man  that 
he  has  been  guilty  of  gross  misconduct,  and  insulted  females 
in  a  barefaced  manner. (ft)  Tin;  individual  libelled  in  this 
case  was  a  coachman,  but  the  publication  was  not  held 
libellous,  because  published  of  him  in  that  capacity,  the 
Court  considering  it  only  necessary  to  inquire  whether  the 
publication  in  question  held  up  the,  plaintiff  to  public  hatred, 
contempt,  or  ridicule  :  the  imputation  was  a  very  serious  and 
contumelious  one,  clearly  calculated  to  bring  the  plaintiff 
into  contempt  by  some  persons,  and  hatred  by  others,  and, 
therefore,  according  to  established  rule,  the  publication  was 
libellous. 

So  it  has  been  held  libellous  to  publish  of  a  person  seek- 
ing assistance  from  a  charitable  society  that  she  prefers 
unworthy  claims,  which  it  is  hoped  the  members  will  reject 
for  ever,  and  that  she  lias  squandered  away  money  already 
obtained  by  her  from  the  benevolent  in  printing  circulars 
abusive  of  the  society's  secretary,  (c) 

A  person  was  found  guilty  of  publishing  a  libel  for 
having  caused  the  insertion  in  a  newspaper  of  a  paragraph 
imputing  that  the  "  myrmidons "  of  the  prosecutor  had 
poisoned  some  foxes  in  a  country  hunted  over  by  the  hounds 
of  Sir  W.  M.  S.,  and  had  hung  their  bodies  up  by  the 
neck;  and  that  the  tenantry  of  Sir  W.  M.  S.,  by  way  of 
retaliation,  had  hung  up  effigies  of  the  prosecutor  and  his 
brother,  with  foxes'  tails  appended.  (*./) 

The  publication  in  a  newspaper  of  a  paragraph  stating 
that,  although  the  plaintiff  was  aware  of  the  death  of  a  lady 
occasioned  by  h\<  furious  and  careless  driving  a  carriage 
against  that  in  which  she  had  been  driving,  he  nevertheless, 
on  tin1  very  evening  of  the  catastrophe,  attended  a  public 
ball,  was  held  actionable. (f ) 

Even  a  publication  alleging  that  a  person  has  for  years, 
without  cause,  systematically  done  everything  to  annoy 
another,  and  had  unnecessarily  dragged  that  other  into  the 

(a)   Thnrlt-u  v.  Lord  Kirry  (4  Taunt.  355). 

(M   Cliimiit  v.  Chins  (9  B.  &  C.  1U2). 

(«•)  H<*irv  v.  Sili'trlocl  (12  Q.  B,  024). 

((/)  lliq.  v.  Cuojir  (8  Q.  B.  583  ;  K>  L.  J.  20G,  Q.  B.). 

(0  Churchill  v.  Hunt  (1  Chit  480). 
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Court  of  Chancery,  and  put  him  to  great  expense,  may  be 
libellous,  (a) 

Though  a  man  should  tell  a  ludicrous  story  concerning 
himself,  the  unauthorised  publication  of  it  in  a  newspai 
will  be  libellous. (6)  "There  is  a  great  difference."  said 
Tindall,  CJ.j  "  between  &  man's  telling  a  ludicrous  story  of 
himself  to  a  circle  of  his  own  acquaintance,  and  a  publica* 
D  of  it  to  all  the  world  through -the  medium  of  a  news- 
paper/'(c) 

It  has  been  held  a  libel  to  publish  of  a  person  in  a  news- 
paper that  ho  had  entered  a  horse  to  run  for  certain  stakes 
at  a  nice,  and  had  afterwards  fraudulently  withdrawn  it 
for  the  purpose  of  obtaining  an  uufair  advantage  ov< 

with  whom  he  had   laid   wagers   on  the  expected 

racf *.(r/)      It  was  contended   in   this  owe  that    burse  racing 

illegal,  and  therefore  that  the  plaintiff  had  no  right  to 

;  but  the  Court  held  that  "even  if  running  a  race  with- 

not  fraud  were  altogether  prohibited  by  the  law,  still  the 

party   infringing   its    provisions     would    not    thereby    be 

deprived  of  all  protection  fca  his  character  in  other  matters 

COii  vitli   the  transaction;   fat,  BMU'BUf  m9  tfafl   hot   of 

tig  in  a  horse  race  is  not  in  itself  an  illegal  art 

ras  held  libellous  to  publish  the  following  paragraph, 

win  tred  in  a  newspaper:  "  K.  IX  has  hid  a  tolerable 

Ittok   this  season.     He  is  still    here,  and    keeps — I 

;  friend   Sat. — I  well-spread  sideboard;  but,  curse 

the  fellow  !  I  always  consider  myself  in  a  family  hotel  when 

legs  are  singing  duets  under  his  table ;  for  the  bill  is 

«ur  no  in  sooner  or  later,  although,  as  you  know,  I 

rarely  ilabble  in  the  mysteries  of  ecarte*,  or  any  other  game. 

low  is  as  deep  as  Crockford,  and  as  knowing  as  the 

Marquis.     I  do  dislike  this  leg-al   pn>t  "  the  Court 

being  of  opinion  that,  apart   from  any  btsoendOj  it  imputed 

refill  to  the  plain 

publish  of  a  person  who  had  been  an  attorney  that 

whilst  I  ned  he  had  been  guilty  of  "sharp  practie 

would  be  a  libeb(/) 

The  following  paragraph  inserted  in  a  newspaper  was  also 
bald  to  be  libellous,  without  any  innnendn  to  explain  its 
meaning :  "  Threat «  ters. — The  Middlesex  grand  jury 

returned  a   true   bill   against  a  gentleman  of    some 

(a)  Fn$  v.  Frn*i  (17  C.  B.  N.  S.  60S;  34  L,  J.  46,  C.  V  \ 

(b)  C«*  r.  W  (>)  ft 
(rf)  GnriiU  r.  Chapman  (5  Q    B.  T.'H  ) 

/4DH  (4  B.  ft  Aid,  821). 
Rofdfli  ▼.  Jim€4  (4  M.  ft  W.  460),  /Vr  Park 
It  1 


V\nt  IV. 


LAW  09  UBKL. 

>rty  named  French/1  (a)  In  reply  to  an  argument, 
1  on  behalf  of  the  defendant,  that  the  Court  could  not 
d  that  the  bill  of  indictment  found  by  the  grand  jury 
a  bill  of  indictment  for  sending  threatening  letters, 

Tenterden,  C.J.,  said: (b)  "We  are  all  agreed,  and  it 
ite  clear  from  all  the  modern  authorities,  that  a  court 

read  these  words  in  the  sense  in  which  ordinary 
ns,  or  in  which  we  ourselves  out  of  court,  reading  this 
rraph,  would  understand  them ;  and  that  it  cannot  be 
otherwise  than  that  the  grand  jury  had  found  a  true 
gainst  the  plaintiff  for  sending  threatening  letters.  A 
>f  indictment  for  sending  a  threatening  letter  moat 
rt  an  unlawful  threatening  letter/1 
general  charge  of  ingratitude  published  in  a  newspaper 
teen  held  to  be  libellous,  (c)  even  where  the  facta  upon 
1  the  charge  is  grounded  were  also  stated,  and  were 
icient  to  support  the  charge ;(d)  for,  according  to 
iwell,  B.,  a  doubt  is  raised  whether  there  are  not  some 

facts  which,  if  mentioned,  would  justify  the  charge.  («) 
libel  is  not  the  less  actionable  because  the  defamatory 
tation  is  made  by  reference  or  comparison,  direct  or 
?ct,  to  some  character  in  history  or  fiction,  or  to  some 
il  which  suggests  the  injurious  idea, 
us,  it  was  held  a  libel  to  publish,  in  a  newspaper,  of  the 
:iff,  who  was  an  applicant  for  assistance  from  a  charitable 
■y,  that  her  warmest  friends,  in  giving  up  the  advocacy 
r  claims,  stated  that  they  had  realised  the  fable  of  the 
zen  Snake."  (/)  To  an  objection,  grounded  on  the 
ce  of  an  innuendo  in  the  declaration,  explaining  die 
ing  of  the  allusion  to  the  "  Frozen  Snake/1  Coleridge, 
plied,  (</)  "  The  jury  and  court  in  such  a  case  as  this  are 
odd  predicament,  if  they  alone  of  all  persons  are  not  to 
'stand  the  allusion  complained  of.  Suppose  the  libel 
aid  that  the  plaintiff  acted  like  Judas;  must  the  history 
idas  have  been  given  and  referred  to  by  innuendo  f 
ught  to  attribute  to  a  court  and  jury  an  acquaintance 
ordinary  terms  and  allusions,  whether  historical  or 
itive,  or  parabolical.  If  an  expression,  originally  alle- 
il,  has  passed  into  such  common  use  that  it  ceases  to 
;urative,  and  has  obtained  a  signification  almost  literal, 
ust  understand  it  as  it  is  used.  Half  of  our  language 
nded  upon  allegorical  allusion  :  €  vinegar 1  is  talked  of 
Harrey  v.  French  (1  Cr.  &  M.  11).  (b)  Id.  18. 

Cox  v.  Lee  (L.  Rep.  4  Ex.  2&4 ;    21  L.  T.  N.  S.  178  ;  38  L.  J. 
x.).  <«0  U:  (O  lb. 

Hoare  v.  Siherlock  (12,  C.  B.  624  ;  17  L.  J.  306,  Q.  B.). 
P.  633. 
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in  describing  a  bad  temper;  even  the  word  '  sour ■  is  figu- 
rative. We  must  understand  such  terms  according  to  the 
which  has  become  familiar."  "  Nothing  is  easier/* 
*aid  Erie,  J., **  than  to  bring  persons  into  contempt  by  allusion 
to  names  well  known  in  history,  or  by  mention  of  animals 
to  which  certain  ideas  are  attached  ;  and  1  may  take  judicial 
notice  thai   the  w«>nl  have  an  application 

very  generally  known  indeed,  which  application  is  likely  to 
bring  into  contempt  a  person  against  whom  it  is  directed/* 

ajflo  the  case  of  floodgate  ?,  Rldontf(a)  where  part  of 

the  libel  consisted  in  a  comparison  of  the  conduct  of  the 

pkuatiffj  an  al  nee  to  B  ilar  case,  with 

he  firm  of  Quirk,  Gammon,  and  Snap,  in  the  novel 

of  "  Ten  Thousand  a  Year." 

Although  the  person  defamed  be  dead,  the  libel  is  in 

tbeless  punishable  ;  for  it  stirs  up  others  of  the  same  family, 

•venge,  and  to  break  the  peace. (t)    The 

chief  for    which    the   law  so  severely   punishes   all 

Hawkins,  (c)  the  *■  1  i  rect  tendency  of  thorn   t 1 1  a 

h   of  public    peaMj  by  provoking  the  parties  injured, 

"heir  friends  and  families  to  acts   of  revenge,  which  it 

would  be  impossible  to  restrain  by  the  severest  laws,  were 

redress  from  public  justice  for  injuries  of  this  kind, 

h  «'t  all  others  are  most  sensibly  felt. 

formation  was  granted  (Ilil.  7  (Jeo.  2)  against  one 
for  publishing  a  libel  reflecting  on  Sir  C   <•    N 
Lad)  ether,  and  on  tie-  Government,    The 

barged  that   the  ving  the  good 

name  and  character  *A'  the  deceased,  and  maliciously  dei  tsing 
mad  intending  to  vilify  and  scandalise  his  memory,  and  to 
traduce  and  misrepresent  him  as  a  person  of  corrupt  and 
wick  i  -.and  to  in' be  ef  in  the  subjects  of  our 

lord  the  King  that  the  said  Sir  C.  had  obtained  tin*  honour- 
r  of  knighthood  of  the  Bath  by  vile  and  scandalous 
meeuia,  Sec  .  and  malioioosl]  mark  of  infamy,  c 

id  dishonour  on  the  memory,  name,  and  family  of  the  said 
1 !.,  and  to  excite  thus  the  lubjecta  of  our  said  lord  the 
me  the  memory  «>f  th 
and  to  stir  up  the  hatred  and  evil  will  of  the  Bubji 

j;,  against  the  family  ana  poeterity  of  the 
•mid  Sir  C,  ai  h  <»f  the  said  Sir  Cn  did   publish 

the    following   libel:  "On    Saturday  t   the 

small-pox,  at  his  bou 
Gauni   r   MiooUj  Kuight  of  the  Most  Honourable  Or* I 

<<i)  4  F  (Ml  k 

Book  1,  c,  2*.      * 
Ii2 
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paut  iv.      the  Bath,  and  representative  in  Parliament  for  the  town  of 

cbaptsr  vi.    Peterborough.     He  was  blessed  with  an  ample  fortune,  which 

—         ho  enjoyed  in  a  manner  that  rendered  him  in  early  years  of  life 

a  truly  valuable  husband  and  friend.     He  could  not  be  called 

a  friend  to  his  country,  for  he  changed  his  principles  for  a  red 

ribbon,  and  voted  for  that  pernicious  project,  the  excise." (a) 

in  M>ei  on  dead       In  the  case,  however,  of  libels  on  the  dead,  the  intention 

toXown  u>uSe   of  the   person   publishing   must  be  shown   to  have   been 

malevolent        malevolent ;  for,  to  say  that  the  conduct  of  a  dead  person 

can  at  no  time  be  canvassed — to  hold  that,  even  after  ages 

are  passed,  the  conduct  of  bad  men  cannot  be  contrasted 

with  the  good — would,  in  the  words  of  Lord  Kenyon,(6)  be 

to  exclude  the  most  useful  part  of  history;  "  and,  therefore/' 

said   that  learned  judge,  "it  must  be  allowed   that  such 

publications  may  be  made  fairly  and  honestly.     But  let  this 

be  done  whenever  it  may,  whether  soon  or  late  after  the 

death  of  the  party,  if  it  be  done  with  a  malevolent  purpose, 

to  vilify  the  memory  of  the  deceased,  and  with  a  view  to 

injure  his  posterity,  as  in  Rex  v.  Oritchley,  then   it  comes 

within  the  rule  stated  by  Hawkins ;  then  it  is  done  with  a 

design  to  break  the  peace,  and  then  it  becomes  illegal."  (c) 

For  the  reasons  thus  stated  by  Lord  Kenyon,  the  Court  of 
King's  Bench,  in  1791,  held  bad,  after  a  verdict  of  guilty, 
an  indictment  charging  the  defendant  that  he,  "wickedly 
and  maliciously  contriving  and  intending  to  injure,  defame, 
disgrace,  and  vilify  the  memory,  reputation  and  character 
of  George  Nassau  Clavering,  Earl  Cowper,  then  deceased, 
and  to  cause  it  to  be  believed  that  the  said  earl  in  his  life- 
time was  a  person  of  a  vicious  and  depraved  mind  and 
disposition,  and  destitute  of  filial  duty  and  affection,  and  of 
all  honourable  and  virtuous  sentiments  and  inclinations,  and 
that  the  said  earl  had  led  a  wicked  and  profligate  course  of 
life,  and  had  addicted  himself  to  the  practice  and  use  of  the 
most  criminal  and  unmanly  vices  and  debaucheries,  &c., 
wickedly,  maliciously,  and  unlawfully  did  print  and  publish 
and  cause  to  be  printed  and  published,  in  a  certain  newspaper 
called  The  World,  a  certain  false,  scandalous,  and  malicious 
libel  of  and  concerning  the  said  Earl  Cowper,  &c.,  to  the 
great  disgrace  and  scandal  of  the  memory,  reputation,  and 
character  of  the  said  Earl  Cowper ;  in  contempt,  &c. ;  to  the 
evil  example,  &c,  and  against  the  peace,  &c."  The  court 
made  absolute  a  rule  to  arrest  the  judgment,  because  the 
indictment  did  not  allege  that  the  libel  had  been  published 
with  an  intent  to  create  any  ill  blood  or  to  throw  any  scandal 

(a)  Cited  4T.R.  129. 

(b)  The  King  r.  Topham  (4  1*.  R.  129).  (c)  lb. 
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on  the  family  and  posterity  of  Lord   Cowper,  or  to  induce 
them  to  break  the  peace  in  vindicating  the  honour  of  the 
illy,  (a) 

A    person    is    answerable    for    a    libel    wlnrh    he    either 
request*  or  directs  another  to  write  or  publish  for  him,  even 
win  iv  the  publication  differs    in   some  respects  from  what 
he  has  suggested,  provided  the   direction  be  in  substance 
wed  out. 
Thus,  where  the  evidence  was  that  the  defendant  told  the 
reporter  ^(  *  newspaper  a  story  defamatory  of  the  plaintiff, 
saying  that  ri  it  would  make  a  good  case  for  the  newspaper, n 
and  afterwards  gave  the  reporter  a  more  detailed  m 
for   the  express  purpose  of  inserting  it  in  the  newspaper ; 
win  t,  upon  the  reporter,  from  the  particulars  thus  furnished 
to  him,  drew  up  an  account,  which,  after  some  slight  altera- 
tions, not  affecting  the  sense,  were  made  in  it  by  the  editor, 
kl   pohtifthftd   in   the   newspaper,   Abbott,  C.J.,  held  that 
what  the  reporter  published  in  I  aoe  of  what  MM 

with  t H« *  defendant  might  be  e*>nsideivd  Ofl  published  by  the 
I 
And  where  the  defendant  asked  the  editor  of  a  news]. 

m  up  M  the  prosecutor  and  his  brother,  telling  him  a 
ludicrous  story  concerning  them  ;  and  the  editor  told  the 
story  to  a  reporter  for  the  j  I  the  story  appeared  in 

per,  with  Qomman  I  \  the  «lefondant,  before  the 

pul  remarked  OH   the  delay,  and,  after  the 

proasod  approbation  of  it,  it  was  held  that  the 
*ho  IumI  found  the  defendant  guilty)  might,  t>n  tins 
v,  find  thai  th<'  defendant  authorised  the  publication 
libel,  notwithstanding  the  comments  added, 
appeared  that  the  editor  had  heard  the  atory 
Pendant  told  it  to  him.(r) 
"If,"  said  Lord  Deuinan,  <\-l,,  "a  man  raqaerti  another 
ge  1 1  o  write  a  Hbel  ana werablo  for  any  1 1 

written  in  ponoaiioe  of  his  reon  ootribtttei  in  am 

and  is  therefore  responsible  a*  a  principal.     Eh 
t  J.  ot   of  whit     H   lo  be   published,       M 

nt  first  d  r  editor  to 'si 

Mentor,  and  oommoaioatee  to  him  the  jwu-ticulan-*  of 
i  vf  which  afterwards  appear  paper*     Having 

gfiv  Hithonty,  1h    BBS  ay* 

has    nut  i.      That    which  did,  in  Ikct, 

form  th  of  the  libel,  ami  which  the  editor  < 

(a)  Ti*  Kim;v.  Tofkam  (4  I    K 

(r)  fey.  *.  CtMjptr  (*  Q 
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cated  to  the  reporter,  was  what  the  defendant  com- 
cated  to  the  editor ;  and,  after  the  publication,  it  was 
uved  of  by  the  defendant.  It  is  observed  that  there 
additions  ;  but  the  editor  said  that  what  the  defendant 
aunicated  was  substantially  what  was  published.  If  we 
this  not  to  be  a  publication  by  the  defendant,  we  most 
be  length  of  exonerating  a  party  who  gives  instructions 
,  libel,  in  every  case  where  the  libel  published  departs 
the  instructions  by  a  single  word.  It  is  enough  that 
i  is  a  substantial  identity.  I  have  no  doubt  that  a  man 
employs  another  generally  to  write  a  libel  must  take  his 
se  of  what  appears,  though  something  may  be  added 
a  he  did  not  state."  Wightman,  J.,  added: "  It  would  be 
dangerous  to  allow  a  man  to  direct  a  libel  to  be  published 
particular  subject,  and,  after  he  has  approved  of  what  is 
shed,  to  defend  himself  on  the  ground  that  something 
teen  added  to  his  original  communications. "(a) 
the  case  just  referred  to  there  was,  in  addition  to  a 
ou8  request,  a  subsequent  approval  of  the  libel  as  pub- 
1.  But  if  a  request  be  made,  and  the  publication  take 
i  in  pursuance  of  the  request,  that  is  sufficient  to  fix 
liability. 

id  in  the  case  of  a  speech,  made  at  a  meeting,  which 
speaker  requests  the  newspaper  reporters  present  to 
e  notice  of, '  he  is  liable  not  only  for  a  verbatim  report, 
Jso  for  a  published  outline  or  summary  of  it.(fe) 
an  action  against  the  chairman,  and  E.,  a  member,  of  a 
1  of  guardians,  for  a  libel  published  in  a  newspaper  report 
le  of  the  meetings  of  the  board,  it  appeared  that  a  dis- 
on  having  taken  place  at  the  meeting  respecting  the  case 
e  plaintiff's  daughter,  then  an  inmate  of  the  workhouse, 
reporters  of  the  local  newspapers  being  present  in  the 
lary  discharge  of  their  duty,  the  defendant  E.  said  "  he 
d  the  local  press  would  take  notice  of  this  very  scanda- 
case,"  and  requested  the  chairman  to  "  give  an  outline 
,"  which  was  done  accordingly.  The  chairman,  in  the 
se  of  his  statement  of  the  case,  said  :  "I  am  glad  gentle- 
of  the  press  are  in  the  room,  and  I  hope  they  will  take 
;e  of  it ;"  to  which  E.  added,  "  and  so  do  I ;"  the  chair- 
further  expressing  a  hope  that  publicity  would  be  given 
e  matter.  The  libel  was  contained  in  what  was  proved 
5  a  correct  but  condensed  summary  of  what  took  place 
e  meeting,  published  in  a  local  newspaper,  and  contain- 

Reg.  v.  Coo^r  (8  Q.  B.  533 ;  15  L.  J.  206,  Q.  B.). 
Park*  r.  Prescott  (L.  Rep.  4  Ex.  169;    20  L.  T.  N.  S.  587; 
J.  105,  Ex. ;  17  W.  K.  773). 
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ing  matter  defamatory  of  the  plaintiff.     The  tamed  judge 

(Murlin,   B.)   who  presided  at  the  trial  was  of  opinion  tli.it 

tlnn   w;is  not  sufficient  evidence  for  the  jury  of  the  pubtica- 

t  the  libel  by  the  defendant*,  and  directed  a  vordi< 

entered  for  them.  A  bill  of  exi  options  was  tendered  to  this 

ling  ;  and  the  majority  of  the  Court  of  Exchequer  Chamber 

Montague  Smith,  and  lhinnen,  JJ.)  held  that  the 

ling  was  incorrect,  Byles  and  Mellor,  JJ.,  dissenting. 

It  was  contended,  on  behalf  of  the  defendants  in  this  case, 

X  Hha  words  used  by  them  did  not  amount  to  a  request  to 

reporters  to  publish  the  proceedings  but  were  merely 

egression  of  a  wish  or  hope  that  they  would  do  so,  BUT 

iiu  authority  to  publish  the  particular  reports  in  the  words 

wliich  they,  in  tick)  :tj  hut  the  majority  of  the  Court 

Error  were   of    opinion   that  the   facts  proved  after 

St,  at   all  events,  to  be  laid  before  the  jury,  of  a 

request  by  the  defendants  to  the  reporters  to  publish  an 

outline,  unary,  of  the  proceedings,  and  to  publish  the 

port  in  such  a  way  as  to  show  the  ei.nduct  of  the  plaintiff 

1  ;   tie-  disclosure  to  the  local  public 

Qed  tin1  plaintiff's  disgraceful  conduet   being 

tli*  |  ohjeet  of  the  request  made  by  the  defendants 

•rtcrs.(a) 

"  I  agree  with  the  learned  counsel  for  the  defendants/* 

(ague  Smith,  .1.,  in  idgmcnt  Keating  and 

tef  «IJ._,  concurred,  M  that  loose  expressions  of  a  mere 

wish  or  hope  tihal  lings  should  bo  published,  WOttH 

l   liability  on  the  defendants  in  cases 

i  resent.      I  think  the  words  must  be  of  such  a  kind, 

and  u  lot)  a  manner,  as  to  satisfy  the  jury  that  they 

amoui  and  were  in  fact,  a  request  to  publish,     if  the 

do  amount  to  Bach  a  request,  and  the  publication  bo 

made  in   pur  ihe  persons  to  whom  it  was 

'flted|  tin  n  it  seems  lie  persons  mak 

request  would  bo  responsible  for  the   libellous   matter  so 


d.       Whether  the   llbellou*   in  luishetl 

-■•'    of,    ami    i  ioiee    with   the   request, 

departure  from  it,  iniantli<<n-cd,  would  boa  •  ideation 

considered  on  the  circumstances  of  the  particular  case. 

I  bat  if  a  man  gives  a  <  [Kaeob 

to  si  It 

cannot  be  contended  that  he  would  not  be  equally  answer* 

ftbla,  if  ho  desired  s  reporter  to  take  down  bit  Bpssbh  ss  ht 

1    to   publish   it.      Then,  can  it  make  any 

fWrott  (L  Rep.  4  Ex.  WJ     19  1     "L  N.  8.  a*l 
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Paw  iv.      difference  in   his   liability,  that  he  requests  the  reporter, 
okSZol  vl    instead  of  publishing  the  whole  speech,  to  make  and  publish 
—         an  outline  or  summary  of  it  f     Surely,  in  reason  and  prin- 
ciple, there  can  be  none,  where  the  request  is  acted  on,  and 
a  correct  outline  or  summary  made  and  published.     It  was 
strongly  urged  for  the  defendants  that  they  could  not  be 
liable,  unless  they  authorised  the  libeLin  the  very  words  in 
which  it  was  published.     If  this  argument  is  correct,  then 
it  must  follow  that  a  man  could  never  be  liable  when  he 
desired  another  to  make  and  publish  an  outline  or  summary 
of  a  speech  or  writing;  because  such  an  outline  or  summary 
necessitates    condensation    and    consequent    alteration  of 
language.     But  the  argument  cannot,  as  it  seems  to  me,  be 
correct.     The  man  who  requests  another  to  make  and  pub- 
lish an  outline  or  summary  of  a  speech,  writing,  or  proceed- 
ings, must  know  that  the  words  will  be,  to  some  extent, 
those  of  him  who  makes  such  summary  or  outline ;  and  he 
must,  therefore,  be  taken  to  constitute  him  an  agent  for  the 
purpose,  and  be  answerable  for  the  result,  subject  always  to 
the  question  whether  the  authority  has  been  really  followed. 
If  this   be   not   so,   a  man  might  become  a  libeller  with 
impunity.     Again,  if  the  very  words  of  the  libel,  and  not  ite 
substance,  are  in  these  cases  to  be  regarded,  a  man  who 
gives  the  manuscript  of  a  libel  to  an  agent  to  print  and 
publish,  would  not  be  answerable  if,  by  accident  or  negli- 
gence, there  were  variations  in  some  of  the  words,  although 

not  in  the  substance  of  the  libel In  the  result,  I 

come  to  the  conclusion,  that  on  principle  it  is  correct  to 
hold  that  where  a  man  makes  a  request  to  another  to 
publish  defamatory  matter,  of  which,  for  the  purpose,  he 
gives  him  a  statement,  whether  in  full  or  in  outline,  and  the 
agent  publishes  that  matter,  adhering  to  the  sense  and 
substance  of  it,  although  the  language  be,  to  some  extent, 
his  own,  the  man  making  the  request  is  liable  to  an  action 
as  the  publisher.  If  the  law  were  otherwise,  it  would,  in 
many  cases,  throw  a  shield  over  those  who  are  the  real 
authors  of  libels,  and  who  seek  to  defame  others  under,  what 
would  then  be,  the  safe  shelter  of  intermediate  agents." (a) 

Byles  and  Mellor,  J  J.,  dissented  from  the  judgment  in  this 
case.  Byles,  J.,  very  much  doubted  "  whether  the  expres- 
sion of  a  hope  that  the  press  would  take  notice  of  the  case, 
or  give  publicity  to  it,  or  that  the  chairman  would  give  an 
outline  of  the  proceedings,  amounts  to  an  authority  to 
publish  in  a  newspaper  defamatory  and  unjustifiable  matter 

(a)  Parke*  y.  Vrescott  (L.  Hep.  4  Ex.  169;  20  L.  T.  N.  S.  537; 
88  L.  J.  106,  Ex.;  17  W.  K.  773). 
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spoken  at  a  meeting."     The  learned  judge  pointed  out  t lint 
the  libel  must  be  proved  as  laid;  and  that  though  a  variance 
is  now  amendable,  none  was  in  this  case  asked  for  or  made, 
or  could   be   made    so   as   to  cure  the   objection   that-    the 
evidence     did     not    show    whni     particular    facts    or  what 
-rirular  defamatory  ttiprMlioiii  were  or  were  not  autho- 
rised by  the  defendant       Hn    Lordship  also  remark ei I    OB 
tie  great  difference  between  tin*  authority  which  will  make 
a  man  liable  eriminally  for  the  acta  of  his  agents(^)  tad  that 
wltieh    will  make  him  liable  civilly;  a  principal  not  being 
lly  liable   unless  the  agml   duly  pursues   bis  authority, 
though    liable  criminally  even  where  the  agent  has  widely 
deviated  from  the  authority.    Mellor,  J.,  said:  "I  think  that 
rder  to  make  a  man  responsible  for  a  report  printed  and 
published  by  a  third  person,  it  ought  to  be  shown  that  be 
had  seen  or  heard  or  dietatod  the  report  itself,  <»r  approved 
of  the  libellous  statements  therein.   ....   I  think  that  in 
•  support  the  allegation  that  the  defendants  oaosed 
be    printed    nnd    published    the    libels    set    out   in    the 
there  ought  bo  b**e  b  rn- 

mui  i  or  written,  of  the  entire  substance 

of  the  libel  to  the  r  ,  as  the  libel  to  be  published;  or 

r  either  before  or  after  the  publication  thereof,  thf 
dants,  sought   to    be   chargea,    saw   and  approved  of  t 
particular  libel ;   and  that,  inasmuch  as  resent  case 

iln   expreeaiom  used  only  indioata  ■  wish  that  gentlemen  of 
the  [tress  present  would  notice  the  ease,  or  call  attention  to 
r  give  publicity  thereto,  leaving  the  mode  and  manii 
retion  of  the  reporters,  1  am  of  opinion 
iir  Martin  was  justified  in  holding  t  In-  *v  tvii  i 

bmitted  to  r he  jury  in  support  of 
the  inod  iifiofi  the  pleadings." 

And   it  to  an    action    for    libel    that    the  poi 

>ved    the   libellous  statement  from  aunt  her, 
ail  <l  jed  the  author1*  name 

*•  \\  nred  I  Jest,  0.  J.,  delivering 

immon  Pleae  in  / 
ven  if  we  were  to  admit,  whin 
iderod  as  admitting,  that  m  oml  sUuoVr, 
atari  at  the  toe  ds  names  the  per 

who  told   hiin  relafeea,  he  may  plead  to  an 

brought  agaiust    him  that  tl  <    penon  whom   he  names  did 
he   related, — such  a  jum  Q  cannot 

I-  J.  2U6,  Q.  B,). 
(6)  IMrl*M t,  Pr&coU  tuhi m/ 

n .,-.,  r.  IiVU.«fcy  (6  Btajf*  39*) 
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past  iv.  pleaded  to  an  action  for  the  republication  of  the  libel.  If 
vx  the  person  receiving  a  libel  may  publish  it  at  all,  he  may 
publish  it  in  whatever  manner  he  pleases ;  he  may  insert  it 
in  all  the  journals,  and  thus  circulate  the  calumny  through 
every  region  of  the  globe.  The  effect  of  this  is  very  different 
from  that  of  the  repetition  of  oral  slander.  In  the 
latter  case,  what  has  been  said  is  known  only  to  a  few 
persons,  and  if  the  statement  be  untrue,  the  imputation 
cast  upon  any  one  may  be  got  rid  of;  the  report  is  not 
heard  of  beyond  the  circle  in  which  all  the  parties  are  known, 
and  the  veracity  of  the  accuser  and  the  previous  character  of 
the  accused  will  be  estimated.  But  if  the  report  is  to  be 
spread  over  the  world  by  means  of  the  press,  the  malignant 
falsehood  of  the  vilest  of  mankind,  which  would  not  receive 
the  least  credit  where  the  author  is  known,  would  make  an 
impression  which  it  would  require  much  time  and  trouble  to 
erase,  and  which  it  might  be  difficult,  if  not  impossible,  ever 

completely  to  remove Of  what  use  is  it  to  send  the 

name  of  the  author  with  a  libel  that  is  to  pass  into  a  country 
where  he  is  entirely  unknown  ?  The  name  of  the  author  of 
a  statement  will  not  inform  those  who  do  not  know  his 
character,  whether  he  is  a  person  entitled  to  credit  for 
veracity  or  not ;  whether  his  statement  was  made  in  earnest 
or  by  way  of  joke ;  whether  it  contains  a  charge  made  by  a 

man  of  sound  mind  or  the  delusiou  of  a  lunatic If, 

without  any  allegation  that  its  contents  were  true,  or  that 
the  publisher  had  any  reason  to  believe  them  to  be  true, 
we  were  to  hold  that  these  pleas  were  a  justification,  we 
should  establish  a  mode  by  which  men  might  indulge  them- 
selves in  ruining  the  characters  of  any  persons  they  might 
bo  disposed  to  calumniate;  thero  will  be  no  difficulty  in 
getting  wretches,  who  would  be  better  off  within  the  walk 
of  a  prison  than  they  are  without,  to  furnish  such  as  will  pay 
for  them  with  any  statements  they  may  desire  respecting  the 
character  of  any  person  whatsoever."^*) 

Where  a  newspaper  copied  a  libellous  paragraph  from 
another  newspaper, and  added  the  word  "fudge"  at  the  end 
of  it,  Lord  Lyndhurst,  C.B.,  on  the  trial  of  an  action  of  libel 
against  the  publisher,  left  it  to  the  jury  to  say  with  what 
motive  the  paragraph  was  copied,  and  what  was  meant  bf 
the  addition  of  the  word  "  fudge  :"  if  that  word  were  added 
only  for  the  purpose  of  making  an  argument  at  a  future  day, 
it  would  not  take  away  the  effect  of  the  libel. (h) 

(a)  See  McGregor  v.  Thwaites  (3  B.  &  C\  24) ;  M'Pfor*<m  v.  Dowe* 
(10  B.  &  C.  263)  ;  Watkin  v.  HaU  (9  B.  &  S.  279  :  L.  Kep.  3  Q.  B.396: 
•37L.J.125,Q.B.;  18L.T.N.S.661).    (b)  Hunt  v.  Algar(fiC.  &P.24*). 
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tWnMJBOSD  ruujrvnoNS. 

reflections  ">>  the  character  and  co&dud   of 

\  be  rendered  justifiable  by  the  occasion  on  whiol 
ih<    eire  e80  under  which  tin  f>ub- 

,    and  this,  it  would  appear,   in  xorin 

the    motive     which     may    have    prompted     tin 
Mice   or   publication.      Occasions    which   justify    such 
itiuns  are  called  jnivileged;    and   the  privilege  may 
i  either  of  an  or  a  qua 

essential  to  the  due  performance  of  pertain  dm 
the  fear  of   legal  liability  for  statements  whieh    BM  :  r>* 
sibly  affect  injuriously  the  characters  of  individuals  should 
cheok  the  most  ontspokflfl  rritiewns  and  refli 
part    of   those  whose    position   calls    On    them   fed    j 
mti  the  oonduot   of  ethers;    and  in  uoct  cases  the 
Allege  furnished   by  the   I  wmihl   snni  td  be  Of    t!| 

date  charact ♦  w    Sow  maHc  hich 

may  prompt  the  untrue  and  injurious  reflection,  the  prifi« 
leg)  «d  by  the  occasion  appears  to  be  an  absolute  bit 

to  an  act 

Thus,  it  is  necessary  to  the  dtte  n  of  jn 

that  judges,  jurors,  suitors,  and  witnesses  should   i 

U  spoken  or  written  in  the 
any  judicial    proceeding,   and    relating    1 
kind  also  in  tin-  [in  ices 

Parliament  of  members  < 
A  judge  enjoys  tlu>   ab  umunity,  whether  ho  be 

:,   jmlgo    of   a  county  < 
VMM 

>n  of  libel  will  not  lie  t  v  allegations 

ry  bills  or  p  i   in 

or  in   tli 

<>«ful<t(\t.  (Up  [);    18  L*l    v  s   &; 

p.  pwt  1%  p.  24)  j   tfrr   v    **,«,„  r  (  U.fft.  M)  ; 


ft- 

App.  CiU.  !.'/>>.  .A 


11.  1  -f«J  >  ;    UfiuknoH  v.  An* 


(4  it   I 


7'A<rm«f   v.    Clartti 


•7T»  ,  ;  ^rKi 

- 

.'H5;    2  Htirr.  808,   M7,    HVrfon  ?.  /Mnuf 
fc4M). 

m  r.  /yimliv  (Hutt    It:;, ;  WutiM  v.  0oW«r  (Cro.  J*c  452): 
f .  r«Myr  (2  Burr.  «09v  *17). 
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statements  in  an  affidavit ;  (a)  and  a  want  of  jurisdiction  of 
the  court,  to  which  application  is  bond  fide  made,  will  not 
take  away  the  privilege,  (b) 

The  same  privilege  is  accorded  to  the  judgment  of  a 
court-martial,  (c) 

As  to  communications  made  by  military  men  in  the  course 
of  their  duty,  see  the  cases  of  Bawhins  v.  Paulett  ;(d)  Dixon 
v.  The  Earl  of  Wilton;  (e)  and  Keighhy  v.  Bell.(J) 

The  Scotch  law  on  this  subject  is  in  general  the  same  as 
the  English.  (£)  In  case  of  an  action  of  libel  against  a 
judge  or  witness  there  is  a  presumplio  juris  et  de  jure  in 
favour  of  the  -  defendant,  the  effect  of  which  cannot  be 
traversed  by  any  contrary  evidence.  Proof  of  actual  malice 
will,  however,  take  away  the  privilege  from  a  litigant 
party.(A) 

In  other  cases  the  privilege  is  of  a  qualified  character : 
the  occasion  on  which  the  untrue  and  injurious  imputation 
is  made  excuses  everything  but  actual  malice.  "  In  such 
cases/'  said  Parke,  B.,(i)  "the  occasion  prevents  the  infe- 
rence of  malice,  which  the  law  draws  from  unauthorised 
communications,  and  affords  a  qualified  defence,  depending 
upon  the  absence  of  actual  malice.  If  fairly  warranted  by 
any  reasonable  occasion  or  inquiry,  and  honestly  made, 
such  communications  are  protected  for  the  common  con- 
venience and  welfare  of  society;  and  the  law  has  not 
restricted  the  right  to  make  them  within  any  narrow 
limits."  The  same  learned  judge  elsewhere^')  observes,  "The 
proper  meaning  of  a  privileged  communication  is. only  this: 
that  the  occasion  on  which  the  communication  was  made 
rebuts  the  inference  prima  facie  arising  from  a  statement 
prejudicial  to  the  character  of  the  plaintiff,  and  puts  it 
upon  him  to  prove  that  there  was  malice  in  fact — that  the 
defendant  was  actuated  by  motives  of  personal    spite  or 

(a)  Revis  v.  Smith  (18  C.  B.  126) ;  AstUy  v.  Yonmp  (2  Burr.  817); 
Henderson  v.  Broomhead  (4  H.  &  N.  569 ;  28  L.  J.  360,  Ex.) ;  Ih* 
v.  O'Doherty  (1  C.  &  Mar.  418).  See  Malotuy  v.  Hartley  (3  Camp.  210). 
and  M'Gngor  v.  Thwaite*  (3  B.  &  C.  24). 

(b)  See  Lake  v.  Kinq  (1  Vin.  Abr.  389);  Hawk.  PL  Or.  73,  a.  *: 
Hare  v.  Melkr  (3  Lev.' 169). 

(c)  Jekyll  v.  Moort  C2  B.  &  P.  N.  R.  341)  ;  Home  v.  Btntinck  (2  Brod. 
&  Bing.  130).     See  Oliver  v.  Ikntinrk  (3  Taunt.  456).  • 

(d)  9  B.  &  S.  768  ;  L.  Rep.  5  Q.  B.  94  ;  21  L.  T.  N.  S.  584  ;  39  L.  J. 
53,  Q.  B.  (<>)  1  F.  &  F.  419.  (/)  4  F.  &  F.  763. 

(r/)  See  Borthwick's  Law  of  Libel,  chap.  5,  sect.  1. 

(A)  Id.  p.  217. 

(i)  Toogoud  v.  Spyring  (1  Cr.  M.  &  R.  193).  See  also  Somervilk  t. 
Hawkins  (10  C.  B.  583)  ;  Crojl  v.  Sterens  (7  H.  &  N.  570)  ;  iVhitdq 
Y.  Adams  (15  C.  B.  N.  S.  419) ;  Cowles  v.  Potts  (34  L.  J.  247,  Q.  B). 

0)  Wright  v.  WoodgaU  (2  Cr.  M.  &  K.  577). 
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ill-will,  independent  of  the  occasion  on  which  the  commu- 
nication was  made/'  To  the  same  effect  Lord  Campbell  ;(*/) 
"  The  rule  is,  that  if  the  occasion  be  such  as  n  p< 
presumption  of  malice,  the  communication  is  privileged,  and 
the  plaintiff  must  then,  if  he  can,  give  evidence  of  malice : 
if  ho  gives  no  such  evidence,  it  is  the  office  of  the  judge  to 
say  that  there  is  no  qiu *.stion  for  the  jury,  and  to  direct  a 
nonsuit  or  u  verdict  \\>v  the  defendant." 

This  qualified  privilege  extends  to  all  cases  where  the 
publicuhuit  of  the  injurious  statement  is  made  by  a  person 
fairly  in  the  discharge  of  MKBfl  public  or  private  duty, 
whether  legal  or  moral,  or  in  the  conduct  of  his  own 
affairs,  in  matters  where  his  interest  U  concerned. (ft) 

bother  actual  malice  is  present  or  absent  is  a  question 
of  fact  for  the  jury  bo  determine. (<)      Whether  the  occasion 
s  the  publication  privileged,  is  a  question  of  law  faff  febfl 
jndg  art  to  determine,  (</) 

It  was  laid  down  by  the  Court  of  Queen's  Betfcoh,  in  the 
cane  of  HarrUon  v.  commonioMioQ  mado 

b*md  fitle  upon  any  subject    ni.iif.-r  in  whi<  h   the  party  com* 
■ig  has  an  interest,  or  in  i  to  which  he  has 

privileged  if  made  to  e  peten  having  a  a 
sp« mding  interest  or  duty*  llthoagll    it   OOtttMfl  eriinii 
matter,  which,  without   this  privilege,  would  be  aland 
and  actionable;  and  this,  though  the  duty  he  not  a  legal  one, 
but   ■  ill    duty   of  itnperfei 

And  «  of  opinion,  though  it  wii  nut  neooemy 

*eesly  in  thai  case,  that  the  same  privilege 
would  be  accord*  mnnication  made  to  a  p« 

who  had  not    in  fm-t  nibfa  ■  corresponding  interest  or  duty 
as  inferred  to,  hut  who  might  reasonably  be,  end  is,  suppoaea 

fby  the  party  making  the  communication  to  \m\-r.  such  interest 
ordnty.(/) 
The   cases  in    which   the  law  of   Scotland   accords    thin 
qualified  privilege  are    those  Ktigftnt*.  masters 

g  characters  of  servants,  literary  critic]  uinn- 

nicatious  to  persona  having  an  interest  in  the  matters  made 
known. 

(«)    7\ml<>rv,  B  I     M  Q.  R 

U)  fltrV*rl  t    *  R.  193). 

Tiflor  v.  Uutrkin*  (lti   Q,   |.  >  EL  k  Bl. 

1    F.  k  F.  43 
(2F.&  F  711). 

{i)  lb.  A  Jam*  N,  8.  392  *9t  C.  P). 

;  5  EU  HI  ,H44. 
(/>  S*r  alio  Fmrman T.  It*»  (6  11.  &  Aid.  ft42) 
by  BajWt.  J.  (A  B.  It  Aid.  047) ;  Searlt  t,  Duoi  (4  F.  &  F.  W 
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Past  iv.  Some  examples  of  the  general  rule,  which  do  not,  how- 

OHAnn"  vil  ever,  properly  fall  within  the  scope  of  this  work,  may  here 
ExampiMor  ^e  ^ven«  The  following  have  been  held  communications 
priYiiegedcom-  privileged  by  the  occasion  of  their  publication:  a  letter 
m  ODA'  written  by  a  person  to  his  mother-in-law,  giving  her  advice 
on  the  subject  of  her  proposed  marriage,  and  containing 
imputations  upon  the  person  whom  she  was  about  to 
marry ;  (a)  a  letter  written  by  a  tenant  who  had  been  asked 
by  his  landlord  to  tell  him  if  he  saw  or  heard  anything 
respecting  game,  informing  the  landlord  that  his  game- 
keeper sold  game ;  (b)  information  given  to  a  party  asking 
for  it,  as  to  the  respectability  of  a  tradesman  with  whom  that 
party  is  about  to  deal;(c)  a  letter  written  confidentially  to 
persons  employing  a  particular  solicitor,  containing  charges 
as  to  his  professional  conduct  in  the  management  of  oertain 
matters  intrusted  to  him  by  the  writer,  and  in  which  the 
writer  was  interested ;  (J)  a  letter  written  bona  fide  and  con- 
fidentially to  the  employer  of  a  steward,  informing  him  of 
certain  supposed  malpractices  on  the  part  of  the  steward  ;(*) 
a  character  given  by  a  master  or  mistress  of  a  servant,(f )  or 
a  retractation  of  a  character  formerly  given; (g)  a  letter 
written  by  a  subscriber  to  a  charitable  institution  to  the 
committee,  reflecting  on  the  conduct  of  the  secretary;  (a)  a 
communication  made  by  one  director  of  a  company  to  his 
co-directors  respecting  the  conduct  of  one  of  its  officers  ;(t) 
a  communication  addressed  by  a  ratepayer  to  a  parish  meeting 
reflecting  on  the  parish  constable ;  (j)  a  letter  addressed  to 
a  bishop  informing  him  of  a  report  affecting  the  character 
of  an  incumbent  in  his  diocese  ;{k)  bond  fide  applications  to 
the  proper  authorities  for  redress  for  wrongs  suffered  ;(I) 

(a)  lodd  v.  Hawkins  (2  M.  &  Rob.  20 ;  8  C.  &  P.  88). 

(b)  Cockayne  v.  Hodgkisson  (5  C.  &  P.  543). 

(c)  Storey  v.  Challands  (8  C.  &  P.  234).  See  Bennett  v.  Deaem 
(2  C.  B.  628)  ;  King  v.  Watts  (8  C.  &  P.  614). 

(d)  M'Dougall  v.  Claridge  (1  Camp.  267).  See  also  Dunnutn  v.  Bigg 
(3  Camp.  260). 

(e)  Cleaver  v.  Senande,  referred  toby  Lord  Ellenborough  1  Camp.  267. 
(/)  Burr.  2425 ;    Edmondstm  v.  Sterenson  (Bull.  N.  P.  8) ;    Child  ▼. 

Affleck  (9  B.  &  C.  403)  ;  Pattison  v.  Jones  (8  B.  &  C.  578) ;  Fountmm  T. 
Boodle  (3  Q.  B.  11)  ;  Dixon  v.  Parsons  (1  F.  &  F.  24). 

(g)  Gardner  v.  Slade  (13  Q.  B.  796 ;  18  L.  J.  334,  Q  B). 

(A)  Maitland  v.  Bramwell  (2  F.  &  F.  623).  See  Hartwtll  v.  Vem 
(3  L.  T.  N.  S.  275). 

(0  Harris  v.  Thompson  (13  C.  B.  333).  See  Brooks  v.  BlausJuri 
(1  Cr.  &  M.  779  ;  3  Tyrw,  844). 

(/)  Sj>enc€r  v.  Amerton  (1  M.  &  Rob.  470).  See  George  v.  Goddard 
(2P.&  F.  689).  (*)  James  v.  Boston  (2  C.  &  Kir.  4). 

(0  Johnson  v.  Evans  (3  Esp.  32) ;  Woodward  v.  Lander  (6  C.  k  P. 
648). 
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irs  written  by  the  defendant  in  answer  to  a  letter  from  a 
friend  of  the  plaintiff  who  had  been  in  correspondence  with 
the  defendant  on  the  §nhj  Ttain  charges  against  the 

plaintiff,  with  the  rncurreaoa  of  the  latter ;(a) 

m  memorial  fan  an  elector  and  inhabitant  of  a  borough 
complaining  of  misconduet  on  the  part  of  a  magistrate  of 
the  rounty  in  which  the  boiWIgtl  wan  situated,  although 
addressed  not  to  the  Lqrd-OhanoeUor,  but  to  the  Home 
Becretauy.(fc) 

If  a  person  advertises  in  i  newspaper  bon&JUk,  in  order 
to  find  out  the  truth  of  something  in  which  he  is  really 
interested,  the  privilege  furnished    by  the  occasion  would 

fco  mi    ietfon   for  any  defamatory 
imputation  contained  in  the  advertisement. 

Where  an  action  of  libel  was  brought  for  an  advertise- 
ment, published  in  a  newspaper,  offering  a  reward  to  any 
person  who  could  give  notice  to  the  d<  fendant  of  the  mar- 
riage of  James  Detany  previous  to  a  certain  tial  being 
an  ifi  thai  the  defendant  meant  thi  uuate 
t h  1 1  J,  II..  the  plaintilT,  had  been  aud  was  married  before 
t hi*  time  mentioned   in  the  adverl                  and  bad  another 

then  living;  and  the  defence  relied   BpOfl)   WW 
adver  t  lnwl   been  inserted   by  the  .tut h« >*rit y  • 

plainhu''-*  frifej  for  the  purpose  of  mak  i  V   which 

it  wji  vhether  the  plain- 

tiff had  another  wHb  then  living,  bora  DUenboroogk,  CJ^ 

u>U\  the  jury  that,  though  thai   which  is  spoken  or  wi 
may  I  character  of  the  party,  y< 

fow/i  h  a  view  gt  investigating  a  fact  in  which  the 

king  it  was  interested,  it   was  not  libellous;  and, 
therefore,  if  tl  -fixation  tUM  t   on  foot .and    the 

adver  '  published   hv  the   plaintiff*  wifi 

nxioty  to   ki.     ■     ■■■•  a*  legal  I  te  of  the 

plaintiff  or  whether  he  hail  another  wife  living  when  he 
married    her,    it    was  just  igh    doue   through    tfl£ 

»  the  plaiutiff.(r)    The  sound- 
neat  of  thm  law,  however,  w  led  by  Lord  Donman, 
in  a  subsequent  case.'*/)     u  I  have  great  doubt,1 

'  whether  wife 

v  OOQld   justify  the  offering  a  reward 
owtpaper." 

has  for  it*  bond  fid*  object  the  vi- 
le) NopwxxHt  v  Thorn  (*  C.  B.  293 ;  19  L>  J.  94,  C.  P.). 
(e)  Prlany  v.  Jon*  (4  E*|i.  191). 

(d)  La*  **  Lawmm  (4  k.  k  B.  796), 
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against  him  is  privileged. 

Thus,  where  the  plaintiff,  a  policy-holder  in  an  insurance 
company,  published  a  pamphlet  accusing  the  directors  of 
fraud,  Cockbum,  C.J.,  held  privileged,  if  the  jury  should 
be  of  opinion  that  it  was  published  without  malice,(a)  a 
pamphlet  published  in  reply  by  the  directors,  declaring 
the  charges  contained  in  the  plaintiff's  pamphlet  to  be 
false  and  calumnious,  and  also  asserting  that  in  a  suit  he 
had  instituted  he  had  sworn,  in  support  of  those  charges, 
in  opposition  to  his  own  handwriting.  On  the  question 
of  privilege  his  Lordship  thus  directed  the  jury:  "The 
law  is  that  a  publication  is  privileged  which  is  called  for 
either  by  the  duty  or  the  fair  and  honest  interest  of  the 
party  who  has  made  it.  And  I  am  of  opinion  that  the 
answer  here  was  privileged,  and  that  the  publication  was 
privileged.  If  you  are  of  opinion  that  it  was  bona  fide  for 
the  purpose  of  the  defence  of  the  company,  and  in  order  to 
prevent  these  charges  from  operating  to  their  prejudice, 
and  with  a  view  to  vindicate  the  character  of  the  director*, 
and  not  with  a  view  to  injure  or  lower  the  character  of  the 

1)laintiff — if  you  are  of  that  opinion  and  think  that  the  pub- 
ication  did  not  go  beyond  the  occasion,  then  yon  ought  to 
find  for  the  defendants  on  the  general  issue."  (fc) 
Publication*  not  The  publication  in  a  newspaper,  by  a  voter  at  an  election, 
priTitoged.  0f  statements  reflecting  on  the  character  of  one  of  the 
candidates,  is  not  privileged. (r)  "However  large  the  pri- 
vilege of  electors  may  be,"  said  Lord  Denman,  C.J.,(tf)  "it 
is  extravagant  to  suppose  that  it  can  justify  the  publication 
to  all  the  world  of  facts  injurious  to  a  person  who  happens 
to  stand  in  the  situation  of  a  candidate." 

Neither  is  a  letter  written  to  the  secretary  of  state  by  an 
inhabitant  of  a  borough,  imputing  to  a  person  holding  the 
offices  of  town-clerk  and  clerk  to  the  justices  of  the 
borough,  corruption  in  the  latter  office  :(e)  nor  a  letter 
written  to  Lloyd's  by  an  officer  in  the  navy,  imputing  to  a 
captain  of  a  transport  ship  misconduct  and  incapacity  in 
the  management  of  it ;  (/)  nor  a  letter  written  by  an  oppo- 
sing creditor  to  a  judge  of  the  Bankruptcy  Court,  previous  to 
the  hearing  of  an  insolvent's  ease;(j/)  nor  a  letter  writtei 
to  a  newspaper  by  members  of  a  town  council,  charging 

(a)  Kanig  v.  Ritchie  (3  F.  &  F.  413). 

(b)  lb.     See  also  Rex  v.  Veley  (4  F.  &  F.  1117). 


(c)  Dunanube  v.  Daniell  (8  C.  &  P.  222).  (</)  /</.  229. 

(e)  Jilaqq  v.  Sturt  (10  Q.  B.  899 ;  1G  L. 
(/*)  Unrvrootl  v.  Green  (3  C.  &  P.  141). 


Jilagq  v.  Sturt  (10  Q.  B.  899 ;  1G  L.  J.  39,  Q.  B.) 
)  Harwwlv.  Green  (3  C.  &  P.  1-'" 
(g)  Gould  v.  Hulme  (3  C.  &  P.  625) 
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certain  contractor  for  th  >n  of  a  borough  gaol  with 

□  the  performance  off  their  contract ;  (a)  nor  an 

advertisement  in  a  newspaper,  addressed  to  the  creditors  of 

I  Oovj  who  had  been  declared  bankrupts,  and  contain- 

-n  B.  of  fraudulent  cnmluet.  published  by 

lohcitor  who  had  acted  under  the  commission  of  bank* 

raptcy.(&) 

In  cases  where  vision  would  render  privileged  a  Einf^nK^i 

sumioatiot]  otherwise  de£amftioffTj  the  privilege  may  be  Ufl|fu"*p' 
lost  by  the  a  .mguage  SM  exaggerated  as  to  be  clearly 

aa  of  the  occasion,  (c) 
The  chi  t  the  privilege  accorded  to  fair  and  bond  Newnpupor 

JUte  newspaper  reports  Of  judicial,  parliamentary,  and  other  ^p0"*- 
.  will  \m<  treated  i n  a  subsequent  chapter. (*/) 
The  nature  of  fche  protection  afforded  to  the  writers  of 
fair  comments  on  matters  of  public  interest,  will   be  con- 
sidered in  tit 


'     Hi.<n«ofpoh 
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COMMENTS  OB   liATTBRfl  OF  PUBLIC  INTKKEST. 

yaat  benefits  which    •  community  at  i 

arching  supervi- 
r   all    matters    of    public    ur    g 
nod  its  criticisms  on  the  conduct  of  man  occupying 
as,  might  a  jnstifyj  in 

r  rules  which  it  has  been  found  nooes- 
aary  to  apply  in  i  for  the  purpose  of  presi*r 

□  of  individuals  from  defamatory  attacks.     It 
might  be  thought  that  the  duty  which   the  poblk 

press,  of  watching  and  making  g 
known  the  acts  of  all  public  servants,  sad  censuring 
them  when  deserving  oi  Dg  freely  on 

mil  matters  which  touch  the   public  welfare, 
posing   whatever    is   corrupt,    oppfOSSITQ^    Of    • 
serving  of  reprobation,  ana  of  acting,  in  general,  as  a 

(«)  &mp*m   y.  Duumt  (V>  L    1     N    8.  391).     Bat   •*«   Hart*   v> 
V*lk*r*IH\.  1      I     N    8    801). 

*at  (S  Stark    N    P    W7) 

I;  Stf 
M.  h  k 
Newspaper  Report*.  , 
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pa*t  iv.  kind  of  censor  of  the  morals  of  the  time,  would  have  given 
chapto  vul  him  immunity  in  all  cases  where  he  writes  honestly  and 
—  bona  fide  in  the  discharge  of  his  public  duty;  and  that  actual 
malice  alone  should  render  an  action  against  him  sustain* 
able.  The  newspaper  writer,  however,  stands  in  this  respect 
in  no  different  position  from  any  other  member  of  the  com- 
munity, save  so  far  as  a  jury  may  be  inclined  to  deal  more 
leniently  with  defamatory  matter  contained  in  his  publica- 
tions. The  law  with  regard  to  him  is  the  same  as  in  the 
case  of  other  men ;  he  is  in  no  way  privileged,  in  the  strict 
sense  of  the  word  privileged. (a) 

A  much  greater  latitude,  however,  is  allowed  to  criticisms 
on  persons  occupying  a  public  capacity  than  to  criticisms 
on  private  individuals;  and  publications  which  would  be 
clearly  libellous  if  levelled  against  the  latter  may  be  inno- 
cent, and  even  commendable,  when  directed  against  the 
former.  "That  criticism,"  says  Alderson,  B.,(fc)  "may 
reasonably  be  applied  to  a  public  man  in  a  public  capacity 
which  might  not  be  applied  to  a  private  individual.  The 
same  thing  might  be  no  libel  on  one  which  might  be  a  very 
grievous  and  injurious  libel  on  another." 
umita  or  public  Every  person  has  a  right  to  discuss  all  matters  of  public 
""**  interest,  and  to  comment  publicly  and  even  hostilely  upon, 

or  to  ridicule  the  acts  of,  public  men ;  but  there  is  a  limit 
beyond  which  neither  the  newspaper  writer  nor  anybody 
else  may  go ;  and  that  limit  appears,  from  the  cases  decided 
on  the  subject,  to  be  this : — The  writer  must  not  make  the 
occasion  one  for  the  gratification  of  personal  malice  and 
vindictiveness  :  in  commenting  on  public  matters  he  must 
not  make^  imputations  of  base,  sordid,  or  corrupt  motives, 
or  dishonest  conduct :  though  he  is  not  called  upon  to  justify 
to  the  very  letter  everything  that  he  writes,  his  erroneous 
inferences  must  not  be  reckless :  he  must  not,  in  short,  go 
beyond  what  a  jury  shall  consider  the  limits  of  fair  and 
honest,  though  it  may  be  hostile  or  severe,  or  even,  in  some 
respects,  inaccurate  criticism.  If  he  does,  even  though  he 
may  bund  fide  believe  in  the  truth  of  his  imputations,  the 
publication  is  a  libel. 

"There   is  a  difference,"  says  Parke,  B., (c)    " between 
publications    relating   to    public   and    private   individuals.   I 
Every  subject  has  a  right  to  comment  on  those  acts  of 
public  men  which  concern  him  as  a  subject  of  the  realm,  if 

(a)  The  word  "  privileged  "  is,  however,  in  a  looser  sense,  frequently 
applied  to  such  publications,  especially  in  the  reports  of  cases  decided  tf 
kisi  Prius. 

(6)  6  AI.  &  W.  108.  (c)  Parmiter  v.  Coupland  (6  M.  &  W.  10ft 
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he  do   not  make  bis  flOBUaetttafJ  a  cloak  for  malice  and 
nder;  but  any  imputation  of  wicked  or  corrupt  motives 
oably  lib*  If:. 

"The    right,     says  Cockburn,  C,J,,(a)   t( of  public  dis- 
cussion on  of  public  interest  is  important,  and  it 

t  it  should  b 
fully  and  frnrly,  without  being  subjeet  to  too  harsh  or  strict 
ft  li  And,  su   long  as   it    is  exercise*!   fairly  and 

honeHtly,  it  is  protected  or  ugh  it  may 

idontally    involve    t  In-    publication    of    1 1' 9felS  it)  u-y    mat' 
But  at   the  stun  r  be  comments  must  bo  fair,  that  is, 

conceived  in  a  fair  spirit — in  the  spirit  of  fair  dt&OCt&uon — 
and  not  in  a  spirit  of  reckless  or  inconsiderate  imputation* 
at  which  is  recklessly  defamatorv  can  hardly  be  deemed 
fair." 

An  honest  belief  in  the  justice  of  the  comments  made  is 
not  sufhY  justify  zi  deAmatorf  publication;,' 

;i  belief  might  i  blindness  of  party  i 

zoal.  or  in  personal  orpobtioal  aversion      A  pentta  taking 
upt»n  himself  publicly  i<>  criticise  and  to  condemn  the  oo 

must  bring  (  nly 

an   h«>Tiest  sense  of   justice,  but   ftbe  a  reasonahli  Of 

lodgment  and  mod<  30  that  the  result  m 

a  jury  shall  deem,  under  the  cin 

i  on  the  I  and  motives  of  the 

W  where  a  newspaper  article  imputed  to  the  editor 
and  part  proprietor  <>f  another  newspaper  that  in  pun 
e  public  the  seen  tee  of  fee  dtiweminsti 

of  reliLre-u-   truth  among  the  heathen   he  was  acting  as  an 

impostor,  sad  r  purpose  ires  to  put  money  into  Iris1 

airi  by  obtaining  contributions   i<> 

also  that  he  had  not  only  published  in  his  newspu; 

I   fictitious  person  as   the   auth  his 

pots,  but  also,  with  a  view  I 

tribute,  pubbsb  us  subscript  article 

we*  held  to  bit  libellous,  although  the  jury  found  that  the 

writer  believed  the  imputations  contained  in  it  to  be  *»ll 

uded,(r) 

is  said,  on  behalf  of  the  defendant/'  said  Cockburn, 
the  plaintiff  addressed  himself  to  the  pul 
a  matter,  not  emlj  of  public,  hut  of  universal 

11  e.  v    Wall*  (L.  Rep.  4  Q.  B.  !>« 

H.I 
I!  Jt&76.<  '    N.  S.  *" 

f  1 2 
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Pabt  iv.  conduct  in  that  matter  was  open  to  public  criticism ;  and  I 
CHArruTvuL  entirely  concur  in  that  proposition.  If  the  proposed  scheme 
—  were  defective,  or  utterly  disproportionate  to  the  result 
arrived  at,  it  might  be  assailed  with  hostile  criticism.  But 
then  a  line  must  be  drawn  between  criticism  upon  public 
conduct  and  the  imputation  of  motives  by  which  that  con- 
duct may  be  supposed  to  be  actuated ;  one  man  has  no 
right  to  impute  to  another,  whose  conduct  may  be  fairlv 
open  to  ridicule  or  disapprobation,  base,  sordid,  and  wicked 
motives,  unless  there  is  so  much  ground  for  the  imputation 
that  a  jury  shall  find,  not  only  that  he  had  an  honest  belief 
in  the  truth  of  his  statements,  but  that  his  belief  was  not 

without   foundation It   is   said  that  it  is    for  the 

interests  of  society  that  the  public  conduct  of  men  should 
be  criticised  without  any  other  limit  than  that  the  writer 
should  have  an  honest  belief  that  what  he  writes  is  true. 
But  it  seems  to  me  that  the  public  have  an  equal  interest  in 
the  maintenance  of  the  public  character  of  public  men  ;  and 
public  affairs  could  not  be  conducted,  by  men  of  honour  with 
a  view  to  the  welfare  of  the  country,  if  we  were  to  sanction 
attacks  upon  them,  destructive  of  their  honour  and  character, 
and  made  without  any  foundation.  I  think  the  fair  position 
in  which  the  law  may  be  settled  is  this :  That  where  the 
public  conduct  of  a  public  man  is  open  to  animadversion, 
and  the  writer  who  is  commenting  upou  it  makes  imputa- 
tions on  his  motives,  which  arise  fairly  and  legitimately  ont 
of  his  conduct,  so  that  a  jury  shall  say  that  the  criticism 
was  not  only  honest  but  also  well  founded,  an  action  is  noi 
.  maintainable.  But  it  is  not  because  a  public  writer  fancies 
'  that  the  conduct  of  a  public  man  is  open  to  the  suspicion  of 
dishonesty,  he  is  therefore  justified  in  assailing  bis  character 
as  dishonest."  "  I  should  be  unwilling,"  said  Mellor,  J, 
"  to  limit  the  right  of  a  writer  in  a  newspaper,  or  any  other 
individual,  to  canvass  any  scheme,  even  though  it  be  i 
scheme  of  public  benevolence.  But,  giving  full  latitude  to 
fair  comment,  so  soon  as  a  writer  imputes  that  the  penoi 
proposing  the  scheme  is  doing  it  from  a  base  and  sordid 
motive,  and  is  putting  forth  a  list  of  fictitious  subscribers, 
in  order  to  delude  others  to  subscribe,  it  cannot  be  said  » 
be  within  the  limits  of  fair  criticism." 

The  rule  is  much  more  loosely  laid  down  in  the  direction* 
given  to  juries  at  Nisi  Prius  by  more  than  one  judge,  who 
have  made  the  test  of  legal  liability  the  honesty  and  h** 
fid™  of  the  writer,  even  in  cases  where  his  criticisms  aJ 
inferences  are  erroneous.  Thus  Erie,  G.J.  :  "  The  rule  is 
these  cases  is  that  the  comments  are  justified,  provided  ti* 
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defenduT  --fly  believes  that  they  w  iu<l  just;       Puit  iv 

ritli  that  limitation  tin?  law  allows  the  publication." (a)     In  cn4ram"vut 
another  case(fc)  Martin,  B.,  told  the  jury  that  there  was  no 
limit  except  urn  comments  upon  a  man  who  claimed 

a  public  office.     And  in  a  case(c)  where  the  alleged  libel 
consisted  of  a  nowspaper  article  commenting  in  the  severest 
manner  upon  certain   advertisements   of  a   medical   prac- 
1  representing  him  as  an  impostor  and  scoundrel, 
tkbnru,  C.J.,  thus  directed  the  jury  on  >ml  ground 

of  d  i  by  the  nt,  viz.,  that  the  publi- 

was  justifiable  as   a  fair  comment   on  a  matin   of 
rest,     "Under    that   head    of  d  In    (the 

^ays  that  it  was  a  matter  of  public  interest  and 
public    concern ;    that    the  plaintiff  by  his   advert  i-<  mr-uts 
invited  people  to  submit  to  his  system  of  treatment  :  a&d 
*  if  he  (the  defendant)  really  believed  it  to  be  a  dclus)> 
a  he  had  a  right  to  maintain  that  it  was  so;  ami  that 
Q  if,  in  drawing  infer  itnre  aud  bad  iutt 

!,)]«•  frit  into  error,  rat,  if  he  wrote  honesty  and  wi 

bis  vocation  as  a  public  writer 

fairly  and  with  maeonihlfl  moderation  and  judgment,  he  is 

I  to  the  verdict.      And  I  agree  in  thai  view, 

•o  ia  a  man  challenging  public    criticism    by  bringing 

vard  what  professes  to  be  a  new  system  of  tren 

i   inviting  the  public  '<•  adopt  it  as  the  only  BMMUU  of 

ring  the  dieeaae  known  among  us.     In 

iiallenges  public  criticism;  and  if  a  public 

writerj  oaiag  a  reasonable  i\  temper  and  moderation, 

im  behoves  any  one  who  makes  imputations  open  others 
it  public  wntrr,  t litis  discussing  the  subject  in  the  ex* 

i,  falls  into  error  as  to  the  facts  or  the  inferencee, 
1  goes  beyond  the  limits  of  strict  truth,   In*  is,  never*1 

The  oocaf  f)  one,  and 

I   h.mestly,  faithfully,  and  with 

tsonable  regartl  to  what    truth  and  ju  n. 

though   he*  may  Of  what    he    can    legally 

<i  be  the  truth,   hi?  is  protected   frotB   liability.       li 

necessary  that  thi  m  sh^iili!  appear 

oat,  if  jrou  think  tin  iaftmlnrt 

iter  was  in   the  reasonable  and    In  me.it  exerci^ 

bull  v.  Bird  (2  I     k  ! 

v  V.  74,  76). 
Ut  |  t  i  L   !    V  8.  801). 
Jftori 

8c*   en    tl  «*   of 

uiul    Blackburn,  J.F.,  in    CtmumU  v.  Spoiti*wi**i< -.  /***, 


S««   citi 
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Past  iv.      vocation  as  a  public  writer,  even  although  he  was  not  fully 
Chju-tmTviil  warranted  in  drawing  the  inferences  he  did  as  to  the  conduct 
—         of  the  plaintiff,  and  although  it  may  be  that  he  was  not 
entirely  justified  by  the  absolute  truth."     The  authority  of 
these  dicta,  so  far  as  they  place  the  test  of  freedom  from 
liability  in   the  mere  bona  fides  and  honest  belief  of  the 
writer,  must,  however,  be  considered  as  outweighed  by  the 
deliberate  decision  of  tho  Court  of  Queen's  Bench,  in  Camp- 
bell v.  Spottismoode,(a)  that  the  belief,  however  honest,  of 
the  writer,  will  not  justify  defamatory  imputations  which 
are  erroneous  in  point  of  fact. 
PriTiiege.  "  The  word  '  privilege/  "  said  Blackburn,  J.,  in  the  case 

last  referred  to,(/>)  "  is  often  used  loosely  and  in  a  popular 
sense  when  applied  to  matters  which  are  not,  properly 
speaking,  privileged.  But,  for  the  present  purpose,  the 
meaning  of  the  word  is  that  a  person  stands  in  such  a 
relation  to  the  facts  of  the  case  that  he  is  justified  in 
saying  or  writing  what  would  be  slanderous  or  libellous 
in  any  one  else.  For  instance,  a  master  giving  a  character 
of  a  servant  stands  in  a  privileged  relation ;  and  the  cases 
of  a  memorial  to  the  Lord  Chancellor  or  the  Home 
Secretary  on  the  conduct  of  a  justice  of  the  peace,(c)  and 
of  a  statement  to  a  public  functionary  reflecting  upon  some 
public  officer,  {d)  rank  themselves  under  that  class.  In 
Maitland  v.  Bratnwell  (e)  the  bona  fides  of  the  defendant 
was  left  to  the  jury,  because  she  was  privileged  by  her 
position  to  say  what  she  believed  to  be  true.  So  in  East- 
wood v.  Holmes  (f)  when  properly  understood,  Willes,  J., 
must  have  considered  that  there  was  a  privilege  of  this  kind 
when  he  nonsuited  the  plaintiff  in  an  action  against  the 
publisher  of  a  report  of  the  proceedings  of  The  British 
Archwologicu-I  Association,  in  which  it  was  stated  that  some 
supposed  antiquities  offered  for  sale  by  the  plaintiff  were  of 
recent  fabrication.  In  these  cases  no  action  lies  unless 
there  is  proof  of  express  malice.  If  it  could  be  shown  that 
the  editor  or  publisher  of  a  newspaper  stands  in  a  privileged 
position,  it  would  be  necessary  to  prove  actual  malice.  But 
no  authority  has  been  cited  for  that  proposition  ;  and  I  take 
it  to  be  certain  that  he  has  only  the  general  right  which 
belongs  to  the  public  to  comment  upon  public  matters :  for 
example,  the  acts  of  a  minister  4}f  state ;  or,  according  to 
modern  authorities  somewhat  extruding  the  doctrine,  where 
(<i)  8R.&S.  769 ;  8  L.  T.  N.  S.  201  ;  32  L.  J.  185,  Q.  B. 
(b)  3  B.  &  S.  780. 

(r)  Harrison  v.  Bush  (5  E.  &  B.  344).  i 

(rf)  Beatson  v.  Skene  (5  H.  &  N.  838).  (e)  2  F.  &  F.  623. 

(  n  1  F.  &  F.  347  \ 
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a  person  has  done  or  published  anything  which   ma]   I'm-ly 
be  &uid  to  invite  it,  as  in  toe  case  of  a  handbill  or 

advertisement. (a)      In  such  cases  every  one  has  a  right  to 
Blake  Eur ftlld   pr<  aiment;  and  so  Umgi  within 

thai  limit  H  is  no  libel.0    ll  It  is  nsiwassi j„" snul  Crompton, 
i   the  same  0*ee,  hue  privilege,  as  the  law  has 

teas  of  reul  mimwiaitj  or  duty,  as 
t  h;tt  of  a  master  giving  a  servant  I  ohai  or  of  :«  p 

who  has  been  robbed  charging  another  with  robbing  him." 
The  oase  of  '  himpfx  II  v.  N/h 

■ss  and  diatinel  antboritj   tor  the  proposition  thai 

there  is  no  pi  ui  tii-    -f  r  i-  t    -iu>«    "I    thai    term,  m  1  lit* 

r;i>t-  uf  i  by  public  writers  on  natters  of  public 

r.  ami  tut   J  g  public  posit  urns,  tJ 

the  i  rpnissioti  **  privileged  publication"  una  bi  lently 

applied  by  eminent  ju<  h  writing       I  <" 

ii    t  \i  in   i  lie  l  i  ual    malice, 

every  t»ta  r  (Use  in  itself,  or  injurious  t<>  tin 

parson  nop  sating  whom  it  is  made.     Thus,  a  let t 
by  a  miNh  i  giving  the  character  of  a  servant,  ia  privil- 
though  a  may  eoutaiu  a  specific  charge  of  fraud  against  the 
lit  whu!  >rly  false.     To  enable  the  servant   to 

Mm  an  action  of  libel  in  respect  of  it,  he  must  prove 
I  malice  on  the  part  of  the  master; (h) 
eas  the  case  of  Campbell  v.  SpoUimvoode  has  distinctly 
bar  the  absence  of  actual  malice  nor  the 
In-  public   writer  in   the  truth  of   the 
impiai  prhich  he  makes,  will  justify  him  in  making  such 

imputations  as  there  complained  of,  if  they  are  not 
ill  point  of  fact.     In  tins  strict  sense,  then,  of  the  term 
Injnl,    the    puhli'  ,   when    dealing    with    m 

and  oharaotors  of  public  interest*  4  privileged*     He 

witli   noes   indulgence  than  a  r>i 
riilnal   who  publishes  defamatory  of  anotli 

ra    will    in    his  case    Ik*   excused,    a  h« 
n.  stlv  m   the   interest  of  the  public  and  not  with 
a  mahcious  desig:  mal  inj 

r.  r  haps  the  rased!  of  the  \ 
uiker  m   of  the   Coarfc  of  Queen's 

//  v.  Sp 
uguage  of  PoDoi  '  — that 

all  beau  fiU  and  honest  rem  u  persona  occu; 

J,  11,  C 
(1  T.  It    « 
.ui.I  sss  H  i    %p 

'up.  *30). 
.  IhhLh  W.  S32. 


Paw  IV. 

GllAPTKfe  VII 


RmuIi  .*  H» 


LAW  OF  LIBEL. 

c  positions  may  be  freely  made  "without  being  qaes- 

d  too  ninly  for  either  truth  or  justice."  (a) 
perhaps  the  rule  might  be  laid  down  thus:  that  bond 
oniments  not  in  every  respect  jus ti liable,  and  honest  infe- 
rs not  altoyrther  correct  as  to  conductor  motives,  maybe 
*ed,  provided  the  matter  be  one  of  public  interest,  that 
ircumstances  of  the  case  render  comments  and  inferences 
ich  a  character  not  unnatural,  and  that  there  is  no  con- 
able  margin  of  unsubstantiated  defamatory  impute* 
(b)  whilst,  on  the  other  hand,  as  expressly  decided  in 
obeli  v.  Spottiswoode,(c)  unfounded  imputations  of  base 
;ordid  motives  are  unjustifiable,  however  honestly  their 
i  may  be  believed  in  by  the  writer  who  publishes  them, 
here  a  petition  was  presented  to  the  House  of  Lords 
jring  a  high  judicial  officer  with  having  been  guilty  of 
mourable  conduct  many  years  before,  and  praying  for 
lquiry,  and  that  he  should  be  removed  from  his  high 
)  if  the  charge  were  proved  true,  and  a  debate  took 
i  on  the  subject,  when  the  charge  was  utterly  refuted, 
ls  held  by  the  Court  of  Queen's  Bench  that  this  was  a 
er  of  great  public  concern,  on  which  a  newspaper  writer 
a  full  right  to  comment,  and  that  his  comments,  though 
sting  strongly  on  the  person  who  presented  the  petition, 
not  actionable  in  absence  of  proof  of  malice. (<l) 
le  working  of  any  public  institution,  such  as  a  college 
hospital,  is  a  matter  of  public  interest,  which  may  freely 
iscussed  by  and  through  the  medium  of  the  press. (?) 
;i  inspector  having  been  sent  by  the  Charity  Co  mini  s- 
*rs  to  institute  an  inquiry  into  the  working  of  a  medical 
ge  at  Birmingham,  made  a  report  to  the  eommis- 
*rs,  of  the  results  of  his  inquiry,  which  was  an  open  and 
ic  one,  in  which  was  set  forth  a  letter  addressed  to  the 
>p  of  the  diocese,  and  complaining  of  "  the  arbitrary, 
inical,  and  overbearing  conduct"  of  the  plaintiff,  a 
■ssor  in   the  college,  :is  well  as  of  "  his  complete  ineffi- 

II is  lordship  calls  comment  upon  matters  of  a  public  nature 
tt'mns  comment,  as  oppose* I  to  a  comment  that  must  be  based  in 

In  Morris,,,,  v.  JU  Ich  r  (:\  F.  &  F.  filO).  Cockburn,  C.J.,  told  tlw 
that  "it  was  not  because  a  public  writer  might  not  W  able  to 

to  the  letter  all  he  had  stated  that  therefore  he  was  liable:  but 
iry  must  be  of  opinion  that  his  observations  ami  inferences  wen- 
ml  legitimate  under  the  circumstance,  or  lh.it  they  were  not  *» 
i*  tis  to  In    nck'l'ss,  ami  thus  in  /««'.  mi#i/'W*j#i.*." 

Compare  the  language  of   Cockburn,  CI.,  at   the  end  of  the 
lent  in  U'asnn  v.  U'alUr  (L.  Uep.  4  Q.  R  7;> :   19  L.T.  X.  S.  4e*>. 
U'fisn,,  v.  Walfr  (L.  Rep.  4  <^.  B.  7S :   10  L.  T.  N.  S.  409). 
Cox  v.  Ftemy  (4  F.  &  F.  13). 
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cieucy  in  every  othee ''  which  he  hold  in  the  college.     The      Pait  rv 
college   still    continuing    in   an    unsatisfactory    stat.  inrfaJTYITT 

about  three  years   utter  bhe   report   was   made  — 

published  the  whole  of  it  in  a  newspaper,  of  which  ho  was 
tin:  proprietor,  and  the  plaintiff  brought  an  action  for  the 
libel  oontained  in  the  letter.     The  publication  of  the  report 
was  introduced  by  an  article  in  the  newspaper,  stating  t! 
appeals  on  behalf  of  the  college  had  been  frc«pientl;.  in 

ii^  solnmns,  and  that  the  institution  was  known  feo  be  In  en 
ry  state.     €(  We  then  led,  "feel 

it  our  duty  I  the  council  iu  the  arduous  labours  Uu 

have  undertaken,  by  laying  before  the  public  the  materials 
eeeery  to  the  foundation  of  a  sound  judgment 

in  and  prospects  of  the  college,      \-    \     oam  A  iio 

well  m  pletelj  or  impartially  than  by  publishing 

report,  we  have  obtained  an   official  copy  of  it,  ana 

pub  ■-rion.s,"  &o,     It  wits  contend  half  of 

pi  hinfcUTj  that  the  publication  of  the  report  nearly  three 

years  at;  could  not  be  for  public  information  ; 

that  the  matter  hud  become  stale,  and  that  tlu    |  an 

H  revived  it  wantonly;  bur  it 

the  jury  to  say  whether  (1)  the  matter  was  one  whiofa  it 

reeieQ  the  pontic  to  know,  and  (2)  whether  the  defendant 

published  it  with  the  hou  afford  the  public  inf 

mation,  and  not  with  a  siuister  motive  to  injure  I  b 

I    both    tln-sM    <ju 

in  the  affirmative,  to  tiud  a  v  [ant, 

ip  satdj  HTt 
ubt  whatever  thai  with  reference 

Ifhieh    these   qucsti*  ..n.     af   pah 

•tern*     Although  it  may  have  been  founded,  in  the  first 
place,  by  private  contributions,  it  bus  also  been  founded  ! 

pttrpoeefl  m  the  hospital  is  eonooraod,  with 

n  view  tu  tlie  assistance  of  tin-  poor  inhnh  &  Birming- 

ham wi;  iu  need  of  medioalor  surgioriajdj  so 

br  im  the  i  m  concerned  t  En  Um    iiihmiiiiim  of  the 

aportanf  m  of  knowledge  there 

taught.      It  appeals  to   the   pnH  ttn* 

liona  with  reference  to  the  students  whom  their  parout* 

*na  send  there.     It  is,  therein  orn  to 

the  inhabits  ng 

rh.<    public    have   ait    interest     in    it*   government,    c 
management,   iu    discipline,   and,    what    i*   essential,   the 
mt  of  its  financial  eoi 

iu  means  of  imparting  instruc- 
tion, to  iu  means  of  fulfilling  the  objects  for  which  it  exists, 
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Par  iv.  have  all  of  them  great  interest  in  the  eyes  of  the  people  of 
Cm™" vm.  the  great  town  in  which  it  exists.  Has  it  been  well  con- 
—  ducted  or  ill  conducted  ?  Has  it  been  prudently  and  well 
managed,  or  has  it  been  suffered  to  fall  into  a  state  of  decay 
and  comparative  uselessness  in  consequence  of  defective 
management  ?  You  have  before  you  abundant  materials  for 
forming  your  judgment  upon  this  question.  You  find  from 
the  report  of  the  commissioner  sent  down  to  inquire  and 
report— the  accuracy  and  fidelity  of  which  Mr.  Cox  (the 
plaintiff)  himself  has  been  constrained  to  admit — that  the 
finances  of  the  college  have  become  embarrassed,  and  its 
authorities,  to  whom  its  management  is  committed,  care- 
less  I  take  it  that  at  that  time  the  report  made  by 

the  commissioner,  and  which  seems  to  have  embodied  the 
result,  at  all  events,  of  the  whole  inquiry  and  proceedings 
which  had  been  carried  on, — I  take  it  that  if  that  report 
had  been  published  at  the  time,  no  man  could  say  that 
it  was  beyond  the  province  of  a  public  journalist  whose 
business — aye,  and  whose  duty — it  is  to  bring  before  the 
public  information  which  may  be  useful  to  them.  It  would 
be  his  duty  to  publish  the  report  from  beginning  to  end 
for  the  information  of  the  general  public  and  inhabitants 
of  Birmingham,  who  are  so  deeply  interested  in  this 
hospital  and  college,  which  are  two  of  the  principal 
institutions  of  the  town."  His  Lordship  then,  referring  to 
the  argument  founded  on  the  lapse  of  time,  said  to  the  jury : 
"The  system  of  bad  management  which  appears  to  have 
been  the  origin  of  the  whole,  seems  to  be  perpetuated ;  and 
in  addition,  when  we  find  that  the  warden  and  the  professor 
and  tutor  in  the  theological  department  have  filed  a  bill  and 
taken  the  whole  body  into  Chancery,  does  it  seem  to  you 
that  the  people  of  Birmingham  ought  to  have  before  them 
the  whole  history  of  the  system  whereby  the  preseut  con- 
dition of  the  hospital  has  been  brought  about  ?  This  is  a 
matter  for  you.  If  you  can  see  a  sufficient  reason  why  a 
public  journalist  should,  in  the  honest  discharge  of  his  doty, 
feel  it  incumbent  on  him  to  bring  before  the  public  this 

information,  it  will  be  for  you  to  find  for  the  defendant 

If  you  can  see  no  public  duty,  no  matter  of  public  interest 
or  moment  which  can  have  properly  influenced  the  defen- 
dant in  publishing  this,  you  ought  to  say  so  by  your 
verdict.  Or  if  you  can  see  your  way  to  the  conclusion  that 
he  has  been  acting  under  the  influence  of  some  sinister 
motive,  with  a  desire  of  doing  personal  injury  to  the  plaintiff, 
your  verdict  ought  to  be  for  the  plaintiff.  But  if  you  sec 
nothing  more  than  what  a  journalist  in  the  discharge  of  to 
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might  have  done,  even  wish  ft  view  to  what  took  place       p**t  iv 
rri  ago,  then  look  only   if  rh  If  OaariaTVjtl 

th<«  oftfJMuUnt  had  singled  out  the  letter  and  published  it 
1  should  have  thought  there  was  good  ground  for  the 
mplaint.      If  he  bad  irbled  passages,  then  til 

professed  the  intension  of 
_•  the  whole  report   b<  public  for  the  purpose 

fling  them   t«.  see  what  had  been  the   radical  and 
inh<  I  cts  in  the  oonstttuttoa  and  management  of  this 

ii.  aud  he  did  so." (a) 
It   has  been  held  by  the  Court  of  lv 
duct  and  management,  by  the  cle  of  ■  parish, 

parish,  from  rlu    benefits  of  wrhisja 

In-  uuustion  Bxdodedj  is  m>t  i  natter  ol 

pul  m  tu  justify,  under  the  f » I  *  n  Minor  guilty. 

K      publication    in     h    newspaper,    of    diflfallisllllljf    matter 
man  in  relation  to  the  charity,  (fc) 
"I  think/'  Said    Pollock,  *'.!..,  "  that    |    |i  ty, 

th  the  vicar  at   the   bead   erf  it,  among  other  pen 

for  pemnipal  purposes,  but  lor  some 

ith  reference  either  l 

hflV|  and 

what  may  be  called  Koetition*    <  u  opposed  to  a 

it  must  be  based  in  truth.      It  really  teems  to 
rats  cannot  be  applied  to  a  oai 
:  ending  such  eunuuei  ry 

transaction  in  society/1     And  /VMfllsXHl.  K,  said  :  "  It  is  no 
oculiar  ministerial  dut\  to  have  a  clothing  club, 
thing    for    him    or   any    other 
charitable  m  ».     1  am  at  a  loss  to  see  ban  me  oaee 

i    that  of  any  Other  individual   v\ 
a  private  charity  within    particular  limits,      It  so, 
itieism  and  that  art'  to   be  made 

apoti  him  ai  ind  observation*  which  art*  to  be 

nut  ial,  and 

judged  by  the  same  rules  and  subject  to  the  same  limits/' 
It.,  added  .    "  It  seems  t  u>  say 

that  the  act  an  in  sanctioning  bo  t duals 

in   his  parish,  in  relief  t<<   KXlSj  img  a 

large  cla**  of  others  erfio  an  m 

i  the  lis  The  act  d»»es  not 

boc  beoeese  half  a  doaaa  or  a  dozen  join  in 

it.      I*.  itey  may  manage  it  as  they 

I .  Fiimi  |  i»). 

tUiU  (15  M-  it  W.  81 
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IAW  OF   LIBEL. 


JudteUl 
sentences  and 
decisions. 


Pa«t  iv.  There  was  a  difference  of  opinion  amongst  the  learned 

CHAHnTviu.  judges  who  decided  the  last  case,  on  the  point  (which  it  was 
bSSed  no*  necossary  to  decide)  whether  sermons  preached  in  a 
church,  but  not  published,  are  the  lawful  subject  of  public 
comment ;  Alderson  and  Rolfe,  BB.,  leaning  to  the  opinion 
that  they  uro ;  Pollock,  G.B.,  and  Parke,  B.  inclining  the 
other  way. 

If  a  sentence  is  pronounced  upon  any  person  by  a  com- 
petent authority,  a  public  writer  may  comment  upon  it, 
and  assume  it  to  be  correct,  at  least  if  the  matter  be  one 
of  public  interest  and  public  observation. 

"  The  person  affected,"  said  Cockburn,  C. J.,  in  a  case  of 
this  8ort,(«)  u  might  have  the  sentence  revoked,  or  he  might- 
have  the  verdict  set  aside,  but  the  decision  pronounced  by 
competent  authority  must  be  taken  to  be  the  fact  until  the 
contrary  appeared;  and  a  public  writer,  who  commented  upon 
what  was  public  property,  ought  not  to  be  held  responsible 
in  an  action,  and  bound  to  take  upon  himself  the  burthen  of 
proof  as  to  the  whole  of  the  matters  upon  which  the  decision 
rested,  involving,  as  it  probably  would,  an  inquiry  of 
great  magnitude  and  great  expense : "  the  question  was  not 
whether  the  sentence  was  properly  pronounced,  but  whether 
the  writer  had  gone  beyond  the  limits  of  fair  comment. 

"  The  administration  of  justice/'  said  the  same  learned 
judge  in  another  case,  (ft)  "is  matter  of  universal  interest 
to  the  whole  public.  The  direction  of  the  judge,  the  verdict 
of  the  jury,  the  decree  of  a  Court  of  Equity,  may  be  all 
made  subjects  of  free  comment.  It  is  the  interest  of  all 
of  us  that  it  should  be  so.  But,  in  commenting  on  such 
matters,  a  public  writer  as  much  as  a  private  writer  is 
bound  to  attend  to  the  truth,  and  to  put  forward  the  truth 
honestly  and  in  good  faith,  and  to  the  best  of  his  know- 
ledge and  ability.  It  is  not  to  be  expected  that  in  dis- 
charging this  duty  of  a  public  journalist,  he  will  always  be 
infallible.  His  judgment  may  be  biassed  one  way  or  the 
other,  without  the  slightest  reflection  upon  his  good  faith; 
and,  therefore,  if  his  comments  are  fair,  no  one  has  a  right 
to  complain.  But  it  is  for  the  jury  to  say  whether  a  given 
comment  upon  proceedings  of  a  court  of  justice  is  a  fair 

comment  upon  them,  or  the  result  of  them,  or  not 

On  the  one  hand,  let  it  not  bt1  supposed  that  the  law 
imposes  any  undue  restraint  upon  the  freest  and  fullest 
comments  upon  all  that  passes  in  public  courts  of  justice; 
for,  that  the  administration  of  justice  should    bo  made  i 

(«)  ,Sc  iftnour  v.  Bn/tertrorth  (8  F.  &  F.  385). 
(6)  Wowlqate  v.  Ridout  (4  F.  &  F.  216). 
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subject  fur  the  exercise  of  public  discussion  is  a  mat: 
the  must  oamntial  im|  But,  on  the  other  hand,  it 

38  judgment,  and  call  upon  tin-  public 
to  pass  judgment,  on  those  who  arc  suitors  to  0T  witnesses 
m  courts  of  justice,  not  to  give  reckless  veut  to  harsh 
and  i  ible  views  of  the  conduct  of   others;  but   to 

remember  that  tli.v  arc  bound  to  exorcise  e  fair  sad  honest 
and  an  impartial  judgment  upon  those  whom  they  hold  up 

tQ  public  obloquy." 

On    this  ground,  the  hearing  of  a  case   upon  a  charge 
of   felony   <>r    a    fair    report   of    it    in    a    newspaper 
proper  rained  iunieut    in  the   press;    and  a   public 

writer   would    not    be   liable   to   an    action   for  discu 
At   conduct  of  the  magistrates  in  dismissing  the    charge 
without  fully  hearing  the  evidence,  and  even  in  commenting 
upon    the  evidence  given,   in   support  of  the  view    that   the 
charge  ought  not  t«»  haw  HBiMedL     If,  however*,  the 

writer  goes  further,  aud  not  only  argues  upon  the  eft 

given,  but  speaks  of  "evidence  which  might 
have  been  adduced/*  tad  makes  statements  of  matt< 
fact  not   in  evidence,  and  tending  to  show  that  the  accused 
wee  guil  the  pubfiestioQ  u  ■  libel. (M 

be    made    [a    the    press  on  the 
given    by  i  parth  ul:w   wittier    IS  an\    inquiry  on  B  I 
public  in  v>  ii,  it   seen  iiting 

that  I  unded,  it  is,  or  earel 

mi  unfounded  im]  thai  the  evidence  ifl  "mal 

uuld  be  libellous,  (c) 
A  correspondenoe  between  a  churchwarden  and  t  h 
ben  pish  on  the  subject  of  an  alleged  desecra 

nli,  by  allowing  books  to  be  sold  in  it  during  &er\ 
and  turning  the  vestry  room  into  a  cooking  apartment,  is  a 
matter  of  public  interest,  and  may  be  commented  upon  in  the 
pre**,  provided  the  of  be  not  stronger 

than  a  jury  will  d  by  the  occasion.  (<l)     w  The 

maintenance  of  dee  1  propriety  in  conducting  pul 

worship,  and  of  the  aamn;y  Off  the  sacred  edifice  and  all 
connected  with  it,"  said  Cockburn,C.J.,(> )  M  is  nurely  a  matter 
of  the  greatest  public  concern.  The  very  use  of  the  term 
*  public  worship  *  shows  this." 

vs  been  held,  is  the  publi  i  a  newspaper,  by 

a  medical  practitioner,  *>'  t  a  new  mod* 

Huiuut  (4  I 

K  ft  F   243). 

,'4> 
1  Q.  IV  699;  15  L.  T.  N.  H.  255;  35 
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Pah  it.      treating  and  curing  consumption,  (a)  The  alleged  libel  in  this 

chats  vjil  case  was  contained  in  a  leading  article,  and  represented  the 

—         advertiser  as  a  quack  and  impostor,  and  also — by  reason  of 

his  describing  himself  as  an  M.D.,  on  account  of  a  diploma 

obtained  in  America — as  like  scoundrels  who  pass  bad  coin. 

The  libel  having  been  justified  on  the  ground  of  its  being  true 

in  substance  and  effect,  the  jury  were  told  by  Cockburn,  C.  J., 

"  that"  even  if  the  plea  of  justification  were  not  made  out, 

the  defendant  would  still  be  entitled  to  their  verdict  if  he 

had  written  honestly  and  with  the  intention  of  exercising 

his  vocation  as  a  public  writer  fairly,  and  with  reasonable 

moderation  and  judgment."  (b) 

other  m*tte«  of      A  newspaper  paragraph  giving  an  account  of  some  pro- 

pubUc  interest   cee^ings  at  the    British    Archaeological    Association,   and 

describing  certain   leaden    figures  reported  to   have  been 

found  in  the  Thames,  and  sold  by  the  plaintiff  as  antiquities, 

the  sale  of  which  it  stigmatised  as  an  attempt  at  extortion 

.    and  fraud,  was  held  by  Willes,  J.,  to  be,  in  the  absence  of 

malice,  protected  by  the  privilege  of  fair  discussion  on  a 

matter  of  public  interest.     His  lordship  held  the  action  to 

be  not  maintainable  on  another  ground  also,  viz.,  that  the 

alleged  libel  reflected  only  on  a  class  of  persons  dealing  in 

such  objects,  and  there  was  nothing  to  show  that  the  article 

was  inserted  with  any  special  reference  to  the  plaintiff,  (c) 

It  is,  according  to  Cockburn,  C.J.,(<f)  a  perfectly  fair 
subject  for  discussion  by  the  press  (in  dealing  with  a  par- 
ticular appointment  to  a  recordership  of  a  barrister  who  was 
also  a  member  of  Parliament) — whether  it  is  desirable  that 
members  of  the  Bar,  being  also  in  the  House  of  Commons, 
should  receive  appointments  to  subordinate  offices,  as  the 
reward  of  parliamentary  adhesion,  from  one  or  other  of  the 
political  parties  of  the  State ;  although  an  unfounded  impu- 
tation of  corruption  in  the  particular  case  would  be  libellous. 
"  Not  only,"  says  his  Lordship,  "  was  this  a  fair  matter  for 
discussion,  and  within  the  province  of  a  public  writer,  but  a 
public  writer  was  fairly  entitled,  if  in  his  opinion  such  a 
course  of  proceeding  was  detrimental  to  the  independence  of 
the  bar,  to  the  independence  of  Parliament,  and  to  the 
independence  of  the  representatives  of  the  people,  to  anim- 
advert with  severity  upon  the  conduct  of  those  who  gave 
and  of  those  who  received  such  patronage.  But  if  he  went 
beyond  that,  and  asserted  that  a  member  of  Parliament  had 

(a)  Hunter  v.  Sharpe  (4  F.  &  F.  983). 

(b)  4  F.  &  F.  1005. 

(c)  Eastwood  v.  Holmes  (1  F.  &  F.  847).  See,  as  to  the  second  ground 
of  this  ruling,  Lt  Fanu  v.  Malcolnmm  (1  H.  L.  Cas.  637). 

(d)  Seymour  v.  Butterwortii  (3  F.  &  F.  376,  377). 
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bargained  to  sell  his  vote  upon  a  corrupt  contract,  or  that  a 

would  not  hare  voted  or  spoken  as  ho  did  but  i 
corrupt  understanding  that  he  should  receive  a  reward,  it 
became  a   mod    iertoni  charge,  and   one   which   no  man, 

tg,  whether  in    pontic  or    private,  should  VW 

another."  u  At  the  HUM  time,"  added  hi* 
Lordship,  "  those  who  filled  a  public  position  must  net  be 
tOO  thin-skinned  in  reference  to  comments  made  upon  them. 
It  w  n  happen   tljat  observations   would    be   made 

upon  public  men  which  they  knew  from  the  bottom  of  their 
hearts  wen  undeserved  and  unjust;  \H  tiny  inu>t  baaf  with 
them  and  submit  to  be  misunderstood  for  a  time,  because 
all  knew  that  the  criticism  of  the  press  was  the  best  security 

>f  public  duti 
When*  toe  plaintiff,  a  clergyman,  in  the  course  of  a  public 
( -onirovfrsy  with  another  clergyman,  published  a  doow 
purporting  tO   bfl  a  OoUeotion  of  Opinion*  of  th&  Pre**  on  a 
pamphlet  written   by  the  plain  tiff,  and,  amongst  others,  an 

noKahed  in  fcfia  defendants 
uewspaper,  and  the  defendant  published  another  article  in  his 
paper  b  the  oooooctor  of  the  p  rting 

to  M  extracted  from  it,  hud  been  guilty  of  adding  to  the  article 
offensive  and    Insulting  expressions  which  it  never  d\d  and 
i Acred  to  appear,  ami  of  WppretBStg 
other  passages  so  aa  to  alter  th< 
11  with  it  malice  which 

and   b  d  of  an   action  of  libel   the  jury 

were  told  by  Erie,  C.J.,  that  if  they  wan  that 

the  defendant  wrote  what  he  did  for  the   porpoae 
tainiug    the    truth,    sincerely  having    tliat    o£ 

-ut  any  corro  that  the.  language  he  used, 

even  although  it  might  be  exaggerated,  was  prompted  by  the 
deaire  to  maintain  the  truth,  and  that  the  exaggerated  lan- 
guage was  provoked  by  similar  language  on  the  «»ih< m 
which  might  well  have  ac -conn ted    for  the    use    of  strong 
expressions,  they  might  mad  a  verdict  for  t !  lant.(a) 

The  committee  i  ion  published  in  a  news- 

paper  a  report  stating — "  The  first  exposures  of  the  qi> 
having  (a  any  improvement  in  the  mode  of 

conducting  elect  iona  in  Berwick,  and  the  persona  then*  who 
traffic  in  votes  being  utterly  impervious  to  public  opt] 
we  have  submitted  the  evidence  to  the  boat  legal  advice  we 
could  obtain,  and  in  accordance  with  that  advice  have  issued 

against  the  following  persons/*  mention  in  on  tiff 

ngst  others,  and  adding  anions-*  ths  oomi  In  a 

(a)  Whh*  v.  mikamm  (IF,  &  K  608). 
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lays  writs  will  be  issued  against  another  list  of  offenders." 
action  of  libel  having  been  brought,  Hill,  J.,  after 
ng  to  the  jury  that,  as  a  general  rule,  "it  is  lawful  to 
iss  in  the  columns  of  a  public  journal  matters  of  public 
est,  provided  it  be  done  bond  fids,  without  actual  malice 
e  unnecessary  making  of  personal  imputations  on  any 
idual ; "  added,  that  the  defendants  had  no  right,  in 
E£  so,  to  make  a  personal  imputation  on  an  individual. 
uggest  to  you,"  continued  the  learned  judge,  "that 
3elf-constituted  body  which  sets  itself  up  for  the  reform 
tie  public,  whether  in  religious,  in  commercial,  or  in 
leal  points  of  view,  must  be  extremely  cautious,  in  all 

publications  and  writings  concerning  private  indivi- 
i,  not  to  reflect  on  private  character.  A  man  stands  at 
ul  odds  when  he  has  to  contend  with  a  public  body. 
Ley  publish  that  which  reflects  on  the  private  character 
dividuals,  they  should  be  very  careful  of  the  contents 
hat  they  put  forth."  (a) 

here  the  writer  of  a  letter  published  in  a  newspaper, 
ring  to  a  question  asking  who  was  Zadkiel,  gave  the 
3  of  the  plaintiff,  who  was  the  proprietor  and  editor 

Zadkiel's  Almanac,"  and  stated  that  Zadkiel's  mis- 
rous  propensities  were  "not  solely  involved  in  that 
)h  publication,  '  Zadkiel's  Almanac/  "  but  that  he  had 
lied  "  many  of  the  nobility  by  means  of  a  magic  ball  of 
al,  by  which  he  pretended  to  tell  what  was  going  on  in 
>ther  world,  and  that  he  took  money  for  "  these  profane 

and  made  a  good  thing  of  it ; "  for  which  letter  an 
n  of  libel  was  brought,  Cockburn,  C.J.,  directed  the 

that  the  privilege  accorded  to  public  writers  would 
id  to  a  denunciation  of  the  almanac  and  the  use  of  the 
as  an  imposture,  but  not  to  an  unfounded  statement 
the  plaintiff  had  made  money  by  a  conscious  and  fraudu- 
imposture  by  the  use  of  the  magic  ball.  "  If  the 
iin,"  said  his  Lordship,  "was  mischievous,  and  calculated 
?lude  the  unwary  and  the  credulous,  it  was,  no  doubt, 
ibject  for  indignant  denunciation.  But  it  was  another 
f  to  say  that  because  a  man  put  forward  such  a  publica- 
or  such  a  system,  a  public  writer  could  go  back  into 
)ast  history  and  state  facts  which  were  not  true  and 

calculated  to  do  him  injury.  His  system  might  be 
•ibed  as  an  imposture,  but  facts  must  not  be  invented 
isslated  as  to  his  past  life,  with  a  view  to  destroy  the 
t  of  it."  His  lordship  further  told  the  jury  that,  in 
*  to  find  a  verdict  for  the  defendant,  they  must  be 
(a)   WiUvn  v.  Reed  and  Ors  (2  F.  &  F.  151,  152). 
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satisfied  "  not  only  that  he  honestly  believed  that  the 
plaintiff  had  taken  money  for  a  fraudulrnt  exhibition,  but 
that  In-  had  %n/6h  for  grounds  fur  his  imputation  that  his 
into  is  not  so  unfair  as  to  be  reokloea.J*(a) 

An  action  having  been  brought  for  an  alleged  libel  con- 
tained in  die  following  paragraph,  published  in  a  newspaper: 
Etiol  at  Preston*' — From  the  Liverpool  Downer* — It  appears 
that  Hunt  pointed  out  Counsel'  r  t<>  tin'  mob,  and 

d,  *  There  is  one  of  the  black  sheep,'    The  mob  fell  upon 
him  and  murdered  him.     In  &e  affray  Hunt  had  his  m 

The  coroner's  inquest  have  bronghl  in  n  verdict  of 

wilful   tnurder  against    Hunt,  who  is  committed    to  gaol. — 

,,lge" — f\lG  plaintiff  contended  that   the  word  "nidge" 

was  merely  introduced  witli  reference  to  the  future,  in  order 

fondants  might  afrcrwurd*,  if  tin*  paragraph  were 

of,  be  able  t«»  refer  to  it,  as  showing  that  they 

descredit  the  statement.   Lord  Lyndhurst,  G,B*f 

told  the  jury  that  the  question  was,  with  what  motive  tin* 

publication  was  made.    It  was  not  disputed  that  if  the  para* 

i ih,  which  was  copied  from  another  paper,  stood  without 

tin     w«.rd   "fadge"   it    would  he  a  libel.      If  they   were  of 

r  the  object  of  tli  iph  was  to  vindicate  tin* 

plaintiiFs  i  from  an  onfonnaed  charge,  the  action 

dd  ni»t  be  maintained;  but  tf  the  word  "fudge"  w- 
Onrj    idded    far  the  purpose  of  making  an  argument  at  a 
would   not  take  away  the  effect  of  the 

libel.,/, 

f  rfonnances  at   tli  mid  other  ^uch  plao 

pClbBc  "d  by  the  pr< 

i  with  regard 

public  U 

In  an  action  of  libel,  brought  by  the  proprietor  of  a  place 

t<  rtainment,  where  ho  sung  songs  - 

be  written  and  id  by  himself,  again*!  the  editor  and 

printer  of  a  newspaper,  for  a  paragraph  insinuating  thai  tie- 

songs  w«  n    not   in   |  'm    by  tin'  plaintiff,  ?!»•• 

firat  night  of  the  performanoe  there  bed  been  a  very  thia 
»♦,  and  ti  poeed  of  persons  admitted  bv 

had   applauded   I 
which  wm  i  kind  ;    Lord  Kenyon  Ma- 

la* hat  the  editor  of  a  public  news- 

paper may  fairly  and  candidly  comment  on  any  place  or 
species    of  public  anient,    but   it    must    be    done 

foil  it    main  W  to   injure 

(if)  Mmrimm  I    lu    Iff  (3  r\  At  F.  614). 
j    Hunt  V.  Myar  (6  t\  *  P  .24 

o  a 
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Paw  iv.      proprietor  in  the  eyes  of  the  public ;  that  if  so  done,  however 
chaitoTviu.  severe  the  censure,  the  justice  of  it  screens  the  editor  from 
—         legal  animadversion ;  but  if  it  can  be  proved  that  the  com- 
ment is  unjust,  is  malevolent,  or  exceeding  the  bounds  of  fair 
opinion,  that  such  is  a  libel,  and  therefore  actionable.1' (a) 
critJdwn  on  Where  a  newspaper  published  of  an  exhibitor  of  flowers 

nomi  exhibition  ftt  ft  horticuiturai  show>  t^t  a  tne  name  of  G.  is  to  be 

rendered  famous  in  all  sorts  of  dirty  work ;  the  tricks  by 
which  he  and  a  few  like  him  used  to  secure  prises,  seem  to 
have  been  broken  in  upon  by  some  judges  more  honest  than 
usual.  If  G.  be  the  same  man  who  wrote  an  impudent 
letter  to  the  Metropolitan  Society,  he  is  too  worthless  to 
notice ;  if  he  be  not  the  same  man,  it  is  a  pity  two  audi 
beggarly  souls  could  not  be  crammed  into  the  same 
carcase,"  the  court  at  once  held  that  such  observations  did 
not  fall  within  the  limits  of  fair  criticism  on  G.'s  floral 
exhibition,  (b) 
B«views  The  published  productions  of  authors  are,  of  course,  also 

matters  of  public  interest,  which  the  press  may  freely  discuss 
and  criticise.  The  only  limit  which  the  law  places  to  the 
exercise  of  this  right  is,  that  it  bo  not  made  the  occasion  for 
the  indulgence  of  private  spite  or  malice,  or  a  defamatory 
attack  on  the  personal  character  of  the  author  whose  work  is 
criticised.  Bona  fide  strictures,  however  unsparing  their 
character — ridicule,  however  poignant — may  be  employed, 
provided  the  limits  abovementioned  be  not  exceeded ;  and, 
as  it  is  difficult,  if  not  impossible,  always  to  separate  the 
author  from  his  work,  criticisms  and  ridicule  which  affect 
him  personally,  but  only  in  his  character  of  author,  and  are 
not  directed  against  his  private  life,  are  not  libellous. 

"Liberty  of  criticism,"  says  Lord  EUenborough,(c)  "must 
be  allowed,  or  we  should  have  neither  purity  of  taste  nor  of 
morals.  Fair  discussion  is  essentially  necessary  to  the 
truth  of  history  and  the  advancement  of  science.  That 
publication,  therefore,  I  shall  never  consider  as  a  libel  which 
has  for  its  object,  not  to  injure  the  reputation  of  any  indi- 
vidual, but  to  correct  misrepresentations  of  fact,  to  refute 
sophistical  reasoning,  to  expose  a  vicious  taste  in  literature, 
or  to  censure  what  is  hostile  to  morality." 

"  Every  man,"  says  the  same  learned  judge,  in  another 
case,(<Z)  "  who  publishes  a  book  commits  himself  to  the  judg- 
ment of  the  public,  and  anyone  may  comment  upon  to 


(a)  Dibdin  v.  Swan  (1  Esp.  28). 

(b)  Green  r.  Chapman  (4  Bing.  N.  C.  92). 

(c)  Tabart  v.  Tipper  (1  Camp.  N.  P.  351). 

(d)  Carr  v.  Hood  (1  Camp.  N.  P.  358). 
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performance.  If  the  commentator  doei  not  step  aside  frots 
the  work,  or  introduce  fioti  be  pnrp  odemiufc* 

tbo,  he  exercises  a  fair  and  legitimate  right The 

critic  does  a  great  service  to  the  public  who  writes  down 

|  vapid  or  useless  publication,  such  as  QfQght  never  to 
Ml  redi      IL.  lurks  the  dissemination  of  had  taste, 

and  prevents  people  from  wasting  both  their  time  and 
money  upon  trash.  I  speak  of  fair  and  candid  entirism  ; 
and  this  everyone  has  a  right  to  publish,  although  the  author 
may  suffer  a  loss  from  it.  Such  a  loss  the  mm  does  not 
consider  tin  injury ;  because  it  is  a  loss  which  the  party 
Qmght  in.     It  is,  in  short,  the  loss  of  fame  and  profits 

which  he  was  never  entitled."     ''Ridicule  is  often 

I  est  weapon  that  can  be  employed  for  such  a  purpose.  If 
the  reputation  or  pecuniary  interests  of  the  person  ridiculed 
SUtl  >t h tint  ith.<tjui  \\  hoiv   is  the  lilx- 

press  if  an   action  can  be  maintained  on  such  prin- 
....  We  really  must  not  cramp  observations  upon 
authors  and  their  works.     They  should  be  liable  to  cr 
to  e,  and  even  to  ridicule  if  their  com]  be 

ridi  otherwise   the   first    who  writes  a   honk   en   I 

ritain  a  monopoly  of  sentiment  and  optD 

pecting  it.     This  would  tend  to  the  perpetuity  of  error. 
Reflection  on  personal  character  is  another  thing.     Bfc 
me  k  on  the  moral  character  of  the  plaintiff, 

attack  upon  his  eharaet  led  with   hit  authorship, 

and  1  shall   be  jlh  ready  as  any  judge  who  ever  sat  here  to 

him  ;  bat   1  cannot  aflftiHinl 

taming  his  works  into  ridieule.#'(a)      Hi*  J 
that  if,  in  thdOtee before  him,  tii  off  the  crita 

fol!  iff  into  «  life,  fur  the  purposes  of 

slander,  thai  would  have  been  libellous. 

In  language  of  like  import,  Lord  Tenterdon,  C.J., 
directed  a  jury,  on  the  trial   of  an  action  far  an  alleged  hhel 

to  the  plaintiff  a  or 

of  another  medical  journal  :(h)  ''Whatever  is  fair  and  can 
be  reasonably  said  .  ■  ntolvos 

«   cote  .  nh   their  works,   im    i  a,  unlena  il 

uppeur  I  iaing  th< 

.  lug  the  oharai  U 
the  author;  and  II  be  a  libel.     That    iln  n    M  in 

this  pu  I  i  a  great  deal  of  ridicule  must  be  admit  ted  by 

everyone;  and  I  th  ppears  also  to  be  some 

rancour,   Mill,  if  yon  think  that  *  hat  is  «aid  here  waa  fairly 
called  for  by  what  the  plaintiff  bad  done  as  the  editor  of 
(«)  I  Camp,  N.  T.  367,         (A)    I  11  at%  (I  t    &  P.  31*). 
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Paw  iv.      another  publication,  the  defendant  is  entitled  to  a  verdict; 
cuArm  vui.  but  if  you  think  the  remarks  were  not  fairly  called  for,  yon 
—         will  find  for  the  plaintiff." 

Where  the  alleged  libel  was  contained  in  a  critique  (pub- 
lished in  the  Atheiuvum)  on  a  novel,  describing  the  work 
as   characterised  by  vulgarity,   profanity,  and  indelicacy, 
bad  French,  bad  German,  and  bad  English,  and  abase  of 
persons  living  and  dead,  Cockburn,  C.  J.,  directed  the  jury 
thus  as  to  the  critique  :  "  That  it  was  severe  there  could  not 
be  a  doubt ;  but  the  question  was  whether,  severe  as  it  was, 
it  was  not  warranted  by  the  nature  of  the  work.     It  waa  of 
the  last  importance  to  literature,  and,  through  literature,  to 
good  taste  and  good  feeling,  to  morality  and  to  religion, 
that  works  published  for  general  perusal  should  be  such  as 
were  calculated  to  improve,  and  not  to  demoralise,  the  public 
mind;  and,  therefore,  it  was  of  vast  importance  that  criticism, 
so  long  as  it  was  fair  and  reasonable  and  just,  should  be 
allowed  the  utmost  latitude,  and  that  the  most  unsparing 
censure  of  works  which  were  fairly  subject  to  it  should  not 
be  held  libellous.     A  man  who  publishes  a  book  challenges 
criticism  ;  he  rejoices  in  it  if  it  tends  to  his  praise,  and  if  it 
is  likely  to  increase  the  circulation  of  his  work  ;  and,  there- 
fore, he  must  submit  to  it  if  it  is  adverse,  so  long  as  it  is  not 
prompted  by  malice,  or  characterised  by  such  reckless  dis- 
regard of  fairness  as  indicates  malice  towards  the  author. 
You  must  say  whether  in  this  case  you  think  the  critique 
was  the  fair  and  genuine  result  of  the  judgment  of  the  critic 
upon  the  work,  or  whether  it  was  prompted  by  reckless  dis- 
regard of  the  author's  feelings,  for  the  sake  of  displaying  the 
writer's  powers  of  denunciation.     It  was  all  very  well  for  the 
plaintiffs  counsel  to  contend  that  literature  should  be  free 
and  unfettered.    Be  it  so.     But  then,  if  you  give  on  the  one 
hand  the   utmost  latitude  to   literary   composition,   there 
ought  to  be  at  least  the  same  latitude  to  literary  criticism. 
Those  who,  in  their  capacity  as  literary  critics,  are,  so  to 
speak,  prosecutors  on  behalf  of  the  public,  should  be  allowed 
to  bring  to  the  bar  of  public  opinion  those  who  are  guilty  of 
delinquencies  against  good  taste,  against  morality,  or  against 
religion.      The  critic  who  sits  in  judgment  upon  the  works 
of  others  is,  no  doubt,  bound  to  be  impartial  5  but,  on  the 
other  hand,  he  cannot  pretend  to  be  infallible ;   and,  even 
although  you  should  be  of  opinion  that  the  work  did  not 
wholly  deserve  the  description  given  of  it,  still  that  is  not 
the  question.     The  plaintiffs  counsel,  in  his  reply,  adroitly 
endeavoured  to  show  that  there  were  parts  of  the  critique 
which  were  not  sustained.     But  the  question  is  whether,  a* 
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whole,  it  was  fair,  or  prompted  by  EN  another 

d  you   must   say  whether,  on  the  whole,  you 
think  thifl  was  a  fair  or  a  malicious  piece  of  criticism." (a) 

Th«    dotbmlnnts  in  the  case   last  referred  to,  having  con- 
sented to  the  withdrawal  of  a  juror,  afterwards  published  an 
lamenting  on    the   proceedings  in  the  action,  and 
suggesting  as  a  reason  for  assenting  to  the  withdrawal  of  a 
1  -ility  of  the  plaintiff  to  pay  costs  if  the  verdiet 

had  been  against  him.     Another  actum  of  libel  having  I 

the  publication  of  this  article,  Cockburn,  I 
Bid  i a  the  jury,  "It  was  urged  by  the  plaintiff's  counsel, 
truly  enough,  that,  in  criticising  a  man's  work,  it  is  not 
per  to  allude  to  his  private  circumstances.  But  in  this 
IBM  the  object  was  to  explain  how  the  defendants  came 
to  consent  to  war,  rdict,  and   to  show  that  they  had 

Uitially  attained  the  same   retull  ;   because,  if  the\   h.id 
>t  a  verdict,  in  all  probability  they  would  not  have  obtfl 

OOetft*      If  yon    tliink   that  the  allusion  was  brought  in 
onls  to  ?!  take  an  attack  upon  the  circumstances  or 

e  plaintiff,  it  would  be  maKracmn  and  aotiomaMri  j  but 
was  adverted  to  merely  in  order  to  explain  ami  vindi- 
me  taken  by  the   defendants,  then  you  would 
probably  think  that  it  was  not  unfairly  introduced." (b) 
The  plainti  fohn  Carr)   in  the  case  Lord 

i,  amongst   other  books,  one  called 
Ireland;"  and  the  alleged  libel  I 
M»k  entitled  "  My  Pocket  Book,  or  Hints  fora  Uyghte 
ami    OODOeited  T<ttt,   in    ouarto,   to    be  The 

Uiger  in  Irelaml  in  IB05,  b]  I    knight  errant,"  and    coil- 
I  n  frontispiece  entitled  "The  Knight  leaving  In 
with  regret.91     The  declaration  alleged  that  this  frontispiece 
contained    a    false,    scandalous,    malicious,   defamatory,  and 
represent  at;  the  Mid  Sir  John  in  the  form  of 

a  man  of  ludicrous  and  ridiculous   appearance,  holdi 
pocket  handk  I  appearing  to  be  weeping, 

and    aUo  in,  a   certain    false,  mab 

fa  man  «»f  ludicrous  and  ridieulou* 
•llowing   the   said    rcpn  u   of   th< 

lg  a  man  loaded  W  I  bending 

tie*  tteighl  btt -k^.  \<    ,  and  a  po- 

of   his  hands,    the  corners    thereof 
appean  <  j  tu  be  held  or  ti( 

tinted  word  "wardrobe"  dej 
ing  Uwrefrotn,  thereby  falsely,  scat  y,  and  maliciously 

(4  F,  &  F,  III 
11  Hi.     Thr  jury  rvttirtu*!  n  verdict  for  the 
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Pa«t  iv.  meaning  and  intending  to  represent,  for  the  purpose  of 
chaitoTviil  rendering  the  said  Sir  John  ridiculous,  and  exposing  him  to 
—  laughter,  ridicule,  and  contempt,  that  one  copy  of  the  said 
first-mentioned  book,  and  two  copies  of  the  said  book  of 
the  said  Sir  John,  secondly  mentioned,  were  so  heavy  as  to 
cause  a  man  to  bend  under  the  weight  thereof ;  and  that  his, 
the  said  Sir  John's  wardrobe  was  very  small,  and  capable  of 
being  contained  in  a  pocket  handkerchief,  Ac.  The  declara- 
tion laid  as  special  damage  that  Sir  John  had  lost  the  sale 
of  the  copyright  of  a  book  of  his,  giving  an  account  of 
a  tour  through  part  of  Scotland,  owing  to  the  publication 
of  the  alleged  libel.  Lord  Ellenborough  said,  in  reference 
to  the  special  damage  laid :  "  If  the  reputation  or  pecuniary 
interests  of  the  person  ridiculed  suffer,  it  is  damnum  absque 
injuria.  Where  is  the  liberty  of  the  press  if  an  'action  can 
be  maintained  on  such  principles  ?  Perhaps  the  plaintiff's 
e  Tour  through  Scotland*  is  now  unsaleable  ;  but  is  he  to  be 
indemnified  by  receiving  a  compensation  in  damages  from 
the  person  who  may  have  opened  the  eves  of  thepublic  to 
the  bad  taste  and  inanity  of  his  compositions  ?  Who  would 
have  bought  the  works  of  Sir  Robert  Filmer  after  he  had 
been  refuted  by  Mr.  Locke  ?  But  shall  it  be  said  that  he 
might  have  sustained  an  action  for  defamation  against  that 
great  philosopher,  who  was  labouring  to  enlighten  and 
ameliorate  mankind  ?  We  really  must  not  cramp  observa- 
tions upon  authors  and  their  works."  And  his  Lordship 
concluded,  after  laying  down  the  general  principles  above 
cited,  by  directing  the  jury  that  if*  the  writer  of  the  publi- 
cation complained  of  had  not  travelled  out  of  the  work  he 
criticised,  for  the  purpose  of  slander,  the  action  would  not 
lie;  but  if  they  could  discover  in  it  anything  personally 
slanderous  against  the  plaintiff,  unconnected  with  the  works 
he  had  given  to  the  public,  in  that  case  he  had  a  good  cause 
of  action.  The  jury  returned  a  verdict  for  the  defendants. (a) 
u*tooflmiS*"  J^k^y  *°  impute  to  a  person  the  publication  of  any 
ship  immoral  or  absurd  literary  production,  would  be  libellous.^) 

critfctanw  on  A  tradesman's  handbill,  circular,  or  advertisement  stands, 

circular*,  Ac,  '  in  respect  of  the  right  of  commenting  upon  it,  on  the  same 
footing  as  a  book,  and  may  be  made  the  subject  of  fair  and 
reasonable  criticism  in  the  public  press  or  otherwise. 

(a)  This  case  is  constantly  referred  to  in  later  cases  as  a  leading 
authority  oil  the  subject.  The  only  subsequent  reference  not  entirely 
approving  of  it  is  by  Best,  C.J.  (in  Thompson  v.  SfmcML  1  M.  &  Mat 
188),  who  says, ki  I  have  myself  acted  on  the  doctrine  of  my  Lord  Ellen- 
borough,  in  the  case  referred  to,  though  1  do  not  go  quite  so  far  as  bt 
did  in  that  case,  because  I  think  no  personal  ridicule  of  the  author  is 
justifiable." 

(6)  Tahart  v.  Tipper  (1  Camp.  N.  P.  350). 


COMMENTS   ON    MATTERS   OP    ITHI.IO    INTEREST. 


"I  can  see  no  disr  said   li  ccV  n  bet 

a  handbill  or  a  circular  or  ad  unit   whirh  M  published 

to  all  the  world,  and  a  book  :   both  are  literary  product 

I  and  are  addressed  to  the  public,  and  both   an  i    to 

the  same  comment  and  criticism.  The  shape  in  which 
are  published  makes  no  difference :  many  advertise- 
m lita  indeed  are  issued  in  the  form  of  books.  Two-thirds 
of  the  daily  newspapers  are  usually  taken  up  with  adver- 
tisements of  various  sorts.  It  is  plain,  therefore,  that 
the  form  in  which  the  publication  appears  can  make  no 
difference/* 

A  marine  store-dealer  having*  published  and  extensively 
circulated  a  handbill  sotting  forth  the  prices  which  he  was 
prepared  to  give  for  a  variety  of  articles,  an  aldermm, 
fitting  as  a  magistrate  at  Guildhall,  called  the  attention  of  a 
BBWWpspor  reporter  to  it,  and  stigmatised  the  system  as 
aost  pernicious  in  ite  effects,  as  offering  great  inducer  r 

vants   to   rob    their    masters   and   mistresses.      The 
»bservntions  of  the  alderman,  together  with   the  handbill 
itself,   were   published  in   the  newspaper,  with    a  heading 
"  Encouraging  Servants  to  Rob  their  Masters/1     A  leading 
tide  was  also  published,  commenting  upon  the  handbill 
%d  ending  as  follows:  "  Will  Mr.  P.  (the  plaintiff)  allow  ns 
►ptri  1 i 1 m fcion  to  him — are  not  these  unheard-of 

ligh  j  BM  dam  vi  IM  demands  for  rags,  bones,  kitchen 

tuff,  plated  metal  and  old  copper— are  not  these  clap-trap 
nnoo&cetnentlj  that  flare  on  tne  door-jambs  of  five  hundred 
Iv-sh  ■■|»k'  fjiers  suchas  he,  a  premium  offered  to  dishonesty? 
incentive  to  servants  to  rob  their  masters  and  mis- 
»  f    The  high  prices  which  the  Clapham  rag- merchant 
his  ability  to  giv*,  the  ready  money  he  is  so  charm- 
ingly  mxious  to  pay — these  read  very  much  like  invitations 
to  servants,  when  their  legitimate  and  allowed  perquisites 

usolvcs.  Hot*  many 
m  does  it  take  for  OM 
Wandsworth  IVlieo  Court  If  Mr,  P.  may  be  a  very  up- 
right man,  and  hii  business  may  bo  conducted  in  a  perfectly 
legitimate  manner;  but  it  is  die  duty  of  all  aOtyMOTSn  to 
warn  their  servants  against  the  npocious  placards  that 
throw  out  beita  ti>  the  weak  and  ignorant,  and  tempi  ti 
most  trustvs  servant 

niay  begin  with  a  tiiiTsptiti  v  rags ; 

she  may  eud  by  rilling  i  i  rsWs  wardrobe,  a  I  ug 

away  with  her  best  moire  antique  fee*****     The  I'ootpage 
may  take  an  old  buckle  to  the  ragman  to  begin  with  ;  and 

ParU  r.  Lny  (9  C.  B,  X.  &  36*;  I  3.  324  |  3o  L.  J. 

P.),     See  a!m>  tinnier  v  1 t'»). 


tt  to  make  perqui 
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j  breaking  open  the  plate  chest.  The  climax  of  Mr. 
nprecedentedly  high  prices  may  be  penal  servitude." 
the  trial  of  an  action  of  libel  for  the  foregoing  pubhca- 
Erle,  C.J.  told  the  jury  that  if  the  plaintiff  put  forward 
rew  public  attention  to  a  handbill  which,  in  the  opinion 
editor  of  the  newspaper,  was  most  dangerous  to  honesty, 
eld  out  a  temptation  to  servants  to  depart  from,  their 
the  editor  might  be  able  strictly  to  excuse,  before  a 
the  remarks  which  he  made,  if  in  their  judgment  those 
ks  were  well  founded  and  called  for  by  the  occasion : 
lad  the  defendant  said  one  word  against  the  plaintiff 
reference  to  his  private  life  or  his  mode  of  managing 
isiness,  he  (the  learned  judge)  would  have  felt  bound 
r  that  there  was  no  pretence  of  justification,  (a)  The 
Laving  returned  a  verdict  for  the  defendant,  a  rule  nisi 
btained  for  a  new  trial  on  the  ground  of  misdirection, 
;he  rule  was  afterwards  discharged. (b)  "The  real 
ion  was,"  said  Byles,  J.,  "  did  the  remarks  exceed  the 
cence  of  criticism,  and  degenerate  into  reflections  upon 
trivate  character  of  the  plaintiff."  "  I  think,"  said 
ng,  J.,  "my  lord  was  perfectly  right  in  telling  the 
hat  there  was  no  distinction  as  to  fair  comment  and 
ism  between  a  handbill  and  a  book  or  any  other  publi- 
l  ;  as  also  in  telling  them  that  if  they  thought  that  the 
age  of  the  alleged  libels  was  that  of  fair  criticism,  and 
rom  personal  imputation,  the  defendant  was  entitled 
>ir  verdict." 

bas  been  doubted  (by  Pollock,  C.B.)  whether  the  rules 

l  have  been  laid  down,  in  the  decided  cases,  as  to 

sms  on  published  works  (which  invite  criticism)  would 

to  works  not  published  but  only  circulated  among 

ls.(c)    . 

d  law  is  the  same  as  to  comments  on  works  of  other 
which  appeal  to  the  public. 

as,  it  has  been  held  that  a  picture  publicly  exhibited 
be  criticised  in  the  press;  and,  however  strong  the 
of  censure,  no  action  for  libel  will  lie,  provided  the 
be  fairly  and  honestly  criticised  and  the  criticism  be 
lade  the  vehicle  of  personal  malignity  towards  the 
?r.((7)     "If  this  be  really  an  honest  criticism  and  no 

Cf.  the  language  of  Lord  Abiiiger,  C.B..  in  Fm&r  v.  Btrk<Uy 

c  1*.  625)  :  *4  If  a  critic,  in  criticising  a  book,  got*  out  of  his  way, 

acka  the  private  character  of  the  author,  this  cannot  be  jus  tilled, 

;  author  may  recover  damages." 

Prim  v.  J^cy  (ubi  supra). 

rJ<ilhercole  v.  Miall  (15  M.  &  W.  334). 

Thompson  v.  SkarMi  (4  M.  &  Mai.  187). 


1 
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more/*  said  Best,  C.J.,  to  the  jury,  "the  defendant  is  entitled 
If  he  has  exceeded  the  limits  of  fair  and 
honest  criticism,  then  you  will  tind  for  the  plaintiff/' 

And  wl'  and  professor  of  architect  im-  tfl 

the   8  idemy  brought  an  action  for  an  libel 

upon  him!  in  the  way  of  his  profession,  contained  in  a  publi- 
cation which  profciBBod  to  give  an  account  of  the  principles 
of  a  new  order  of  architecture,  called  the  Bootian 
of  architecture,  stating  it  to  have  been  invented  by  the 
plaintiff,  whom  it  termed  the  Bu-otian  professor,  and  Betting 
forth  several  absurd  principles  as  tliu  ra  br€  new  0 

which  it  illustrated  by  examples  of  buildings,  all  of  which 
were  the  works  of  the  plaintiff,  Lord  Tenterden,  (J.J.,  thus 
directed  the  jury  :  "This  publication  profooBOB  in  Mibstance 
to  be  a  criticism  on  the  architectural  works  of  the  plaintiff. 
On   sn  s  well  as    on    literary   productions,   any 

man  has  a  right  to  express  his  opinion  ;  and,  however  B 

that    Opinion   may  be,  or  bow. 
unfavourable    t«>    the    na  rits    of   the    author  or  ar>  ■ 

ning  it  is  not  precluded   by  law  from  its  fair, 

chle,    and    temperate    ox:  It    may    bo   fairly 

and  reasonably  expressed,  although  through  the  medium  of 

ridicule      In  the  present  oase  the  censure  i-  certainly  strong  ; 

nevertheless,  if  yon   think  the  criticism  fair,  reasonable,  and 

temperate,  although  it  may  not   be  correct,  the  d 

will  be  entitled  to  your  verdict  ;  if  you  think  i\   unfair  and 

•■•n  with  the  intention  and  for  the  pur- 

>i  injuring  the  plaint  iff  in  his  profession,  by  imputing 

:  that  be  act-  on  absurd  principles  of  art,  V"U  will  find 

he  plaintiff/'(<r) 
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I.    RKrOKTS   Or   .liotcMi     r  JS, 

iie  coiisidonMl  n*  Betel  ibility 

of  doubt  t  lukt   an   impartial,  con 

mt  raportj  a  i  fh  publi 

€|*y  i  f  a  can-;  n  biofa 

aro  not  meivi  bbIobb  *h<-  publii 

I  by  the  court   i 
for  publication  ;   and  the   privilege  ii  i  fined 

t<>  reports  of  tbfl  proceedings  of  the  *upr 

(a)  s<hi,«  v.  Kmujht  (lM.*i  Mai.  75). 
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Haht  IV. 

UliRBlI 


Grounds  for 
Immunity. 


"It  has  been  adjudged/'  says  Lord  Campbell,  C.J.,(a) 
"that,  if  the  due  administration  of  justice  is  supposed  so 
to  require,  the  court  has  authority  to  make  an  order 
against  publishing  any  part  of  the  trial  till  the  whole  is 
concluded.  Nevertheless,  where  no  such  order  has  been 
made,  the  practice  has  long  existed  of  daily  publishing, 
without  any  disapprobation  from  the  court,  each  day's 
proceedings  till  the  trial  is  concluded.  And  in  several 
instances  this  practice — which,  in  reality,  only  extends  the 
area  of  the  court — has  been  found  highly  beneficial  in  the 

discovery  of  material  evidence The  law  upon  such 

a  subject  must  bend  to  the  approved  usages  of  society, 
though  still  resting  upon  the  same  principle,  that  what 
is  hurtful  and  indicates  malice  should  be  punished,  and  that 
what  is  beneficial  and  hondfide  should  be  protected." 

The  reason  for  allowing  this  liberty  of  publication  is 
stated  by  the  same  learned  judge  in  another  case,  (b)  to  be — 
that  the  balance  of  public  benefit  from  the  publicity  is  great : 
it  is  of  great  consequence  that  the  public  should  know  what 
takes  place  in  court,  and  the  proceedings  are  under  the  con- 
trol of  the  judges ;  the  inconvenience,  therefore,  arising 
from  the  chance  of  the  injury  to  private  character,  is  infini- 
tesimally  small  as  compared  to  the  convenience  of  publicity. 
To  the  same  effect  Lawrence,  J.,  in  Rex  v.  Wright  :(c)  "The 
general  advantage  to  the  country  in  having  these  proceedings 
made  public,  more  than  counterbalances  the  inconveniences 
to  private  persons  whose  conduct  may  be  the  subject  of 
such  proceedings." 

Reports  of  judicial  proceedings  do,  in  fact,  only  extend 
that  publicity  which  is  so  important  a  feature  of  the 
administration  of  the  law  in  England,  and  thus  enables  to 
be  witnesses  of  it,  not  merely  the  few  whom  the  court  can 
hold,  but  the  thousands  who  can  read  the  reports.(tf) 
"The  courts,"  says  Lord  Campbell, (e)  "are  open  to  all; 
but  they  are  of  limited  extent,  and  only  a  small  number  of 
persons  can  be  present  in  them ;  but,  by  means  of  the 
press,  the  whole  nation  is  informed  of  what  takes  place, 
and  is  put  in  a  position  to  form  an  opinion  upon  the 
conduct  of  the  jury,  the  judge,  and  the  witnesses." 

According  to   Cockburn,  C.J.,  the  immunity  enjoyed  bj 
publications   of  the   proceedings  of  courts  of  justice   reste 
upon  a  two-fold  ground.     "  In  the  English  law  of  libel,* 
(<i)  Isicis  v.  Levy  (EL  Bl.  &  El.  560;  27  L.  J.  282,  Q.  BJ. 
(b)  Davison  v.  Duncan  (7  El.  &  Bl.  231).  (c)  8  T.  R.  29ft. 

(</)  Per  Wilde,  B.,  delivering  the  judgment  of  the  Court  of  Exchequer 
in  Popham  v.  Pickburn  (7  H.  &  N.  891  ;  5  L.  T.  N.  S.  846;  31  L.X 
133,  Ex.).  («)  Antlrews  v.  Chapman  (3  Car.  &  Kir.  289). 
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his  Lordship, (a)  *  malice  is  said  to  be  the  gist  of  an 
f  defamation.       Atid    though    it    is    true   that    by 
niali<  of  action   in  respect 

of  a  defamatory  statement,  legal,  and    not   actual,    in 
\B   BMttttl — while  by  legal   malice,  as  explained  by  Bayley, 
Jlj   in  '*)    is    meant    no     more    than 

the    wirmgfti]    intention    which   the   law   always   presi 
t>   .a  r.mpanying    a    wrongful  act,    without  any    proof   of 

W  may  be  rebutted 

rcunistances  under  which  the  defamatory  matter  has 

uttered  or  published;  and  if  this  should  be  the  case, 

^h    the  character    of   the   party   concerned   may  have 

■ofTmdj   BO   right  of  action  will  arise*       'Tin-   rule/  says 

'iipbell,  in  the  case  of   SEbylor  v.  l[<iwl,-> 

that  if  the  occasion  be  such  as  rojpeli  the  presumption  of 

malice,    tin-   (  < -rnmunicatiou   is  privile^rd,  Hid   Uft6    plaintiff 

thru,  if  he  can,  give  ev  .'      It  m   thus 

f  reports  of  proceedings  of  courts  of  justice, 

L/b  individuals  may  occasionally  suffer  from  them 

are  published  without  any  reference  to  the  indi- 
1,   Imt    solely  to  afford  information  to  the 
the   benefit  of  society,  the  presumption  of 
iind  ^uch  publications  are   held  to  be 
b  t,  principle  on  which 
this  cxceptioi  nd  law  of  libel  is  founded  is,  that 

tlu*  m  'hi*  community,  from  publicity  being  given 

|o  kha  proceedmgi  of  oonrta  01  ji  ^o  great,  that  the 

occasional  bttconi  to  individuals  arising  from  it 

good." 
^  lib  the  last  of    the  qualifications  stated 

ginning  of  ttril  .  of  the  gcii  -lit  to 

publish  the  proceedings  of  courts   of  justice,   Bci 
e«yi*(  ')    "it  lias  been  ajg  t    the 

fes  of  justice  are  open  to 
Agin  nullified   proj 

proteM        BsppOW  iirhiirnt 

wber  was  necessarily 

be  at   !  the  minds  of  the  public 

lee  of  justice,  the 
ind    to   hear?      1   should  thin  it   jH 

that    in  all    instances  the  proceei 
may  be  published." 
And  it  was  expressly  decided  in  Rex  v.  0<trtiU{e)  that  it  is 
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Past  iv.  not  lawful  to  publish  even  a  correct  report  of  the  proceed- 
tau^jj^  xz.  ings  in  a  court  of  justice,  if  it  contain  matter  of  a  scandalous, 
—  blasphemous,  or  indecent  nature.  "We  are  bound/'  said 
Bayley,  J., (a)  "  for  the  purpose  of  justice,  to  hear  evidence 
in  the  course  of  judicial  proceedings,  the  publication  of 
which,  at  any  distant  period  of  time,  or  at  any  time  after- 
wards, may  have  the  effect  of  an  utter  subversion  of  the 
morals  and  religion  of  the  people.  It  very  often  happens 
that,  for  the  purposes  of  justice,  our  ears  may  be  shocked 
with  extremely  offensive  and  indelicate  evidence.  But 
though  we  are  bound,  in  a  court  of  justice,  to  hear  it,  other 
persons  are  not  at  liberty  afterwards  to  circulate  it  at  the 
risk  of  those  effects,  which,  in  the  minds  of  the  young  and 
unwary,  such  evidence  may  be  calculated  to  produce."  To 
the  same  effect  Maule,  J.,  in  a  later  case  :(b)  "  Matters  may 
appear  in  a  court  of  justice  that  may  have  so  immoral  a 
tendency,  or  be  so  injurious  to  the  character  of  an  indi- 
vidual, that  their  publication  could  not  be  tolerated." 

In  Rex  v.  Carl  He  (c)  the  defendant  had  published,  with 
the  heading  "The  Mock  Trial  of  Mr.  Carlile,"  a  full  and 
correct  report  of  the  trial  of  an  indictment  for  publishing 
u  Paino's  Age  of  Reason,"  in  the  course  of  which  Mr.  Carlile 
had  read  over  to  the  jury  the  whole  of  that  book.  The  court 
were  unanimous  in  holding  that  the  republication  of  the 
book  could  not  be  justified  on  the  ground  that  it  was  part 
of  a  true  report  of  what  took  place  at  the  trial. 

Subject  to  the  qualifications  that  the  publication  be  not  of 
matters  blasphemous,  seditious,  or  indecent,  and  that  it  be 
not  forbidden  by  the  court,  it  is  justifiable  to  publish  a  fair 
and  accurate  report  of  the  trial  or  other  proceeding,  not 
being  merely  es  parte,  in  any  court  of  justice;  and  no  action 
of  libel  can  be  maintained  for  a  statement,  occurring  in 
such  report,  of  the  charges  made  against  any  of  the  parties. 
PubHcation  of  In  the  first  reported  case  on  this  subject, (d)  which  was  an 
proceedings  not  j^tion  against  the  publisher  of  the  Time*  for  an  alleged  libel 
contained  in  a  report  of  an  application  made  to  the  King's 
Bench  tor  an  information  against  two  justices  for  conspiracy, 
the  defendant  pleaded  only  the  general  issue,  aud  at  the 
trial  proved  that  the  report  was  a  true  and  faithful  account 
of  what  had  passed  in  the  King's  Bench  upon  the  motion. 
The  court  were  of  opinion  that  the  action  could  not  be 
maintained;  but,  some  doubts  being  entertained  whether  the 
matter  of  justification  should  not  have  been  specially  pleaded, 
the  case  stood  over,  and  no  judgment  was  ever  given. 

(a)  8  B.  &  Aid.  169.  (A)  Hmrt  v.  Silverhick  (9  C.  B.  23). 

(c)  3  B.  &  Aid.  167.  00  Curry  v.  Walter  (1  Bob.  &  P.  525). 
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many  learned  judges  in  subsequent  cases  are 
i  the  sin  i  general  role/'  says  Mnule,  J 

maybe  assumed  thai  the  publication  of  a  fair  account  of 
what  passes  in  a  court  of  justice,  QOl  justifiable, 

unless  there  be  Bomethiug  to  take  il  out  of  thai  rale/1    "It 

is  a  good   'i  »  an  action  of  libel/'  says   Lord   (Jump- 

bell,  CJ.t(h)  u  that  it  OfmalBta  of  a  fair  and  hnpartinl  ^though 

'tun)  report  of  a  trial  in  a  eourt  of  justic 

The  same  protection  baa  been  extended  to  a  fair  report, 

Enblished  in  a  newspaper,  of  the  proceedings  held  in 
efbre  a  registrar  in  baikkruptaj,  und  lul  and  loj 

Bankrnp  .  ISol,  upon  the  examination  of  a 

debtor  in  custody.  (/•)     u  The  only  question,"  said  Pollock, 
I,,  *i  m  whether  the  registrar's  court  was,  ander  the  eir- 
,  a  public)  court.     1  think  that  it  was*     We  ought, 
to  make  at  wide  as  possible  the  right  of  the 
know  what  takes  place  in  anj  oourt  of  and 

•  poteol  s  fair,  bond  fide  statemeal  of  proeeedings  than 

proceedings    before    examiners    appointed    under 
i     '.   I,  c.  22t  a.  7,  to  examine   iutt>  the  sufficiency  of  the 
a  on  the  trial  of  an  election  petition  held 

bo  be  proceedings  before  a  legal  court,  of  which  a  fair  and 
accurate  report  might  be  published. (d) 

It  was  held  by  t  a  of  Lords,(i?)  on  appeal  from  the 

cotch  Ooorl  ou  Session!  that  the  publication,  in  a  book 

led  "Th  tntile  Society's  Kceord"  (known 

st  the  trading  community  as  the  u  Black    L  <>f  a 

f  the  register  of  protests  for  non-acceptance  and  BOeV 

at  of  bills  of  exchange  and  promissory  note«,  estab- 

by   the  ts  of   1681    and    1096,   and    the 

Geo,  8,  c.  72,  and  88  Geo.  3,  e.  18,  was  not  libellou 

ata  nblie    property,   and    the 

i  of  them  authorised;  and  the  result  of  th 
i  of  Parliament  being  to  give  the  registration  th 
of  a  decree  or  judgment  of  the  Court  of  Session.     "  I' 
equivalent,"  said  thi*  Lord  Chancellor,  "  I 
country  we  call  a  judgment    upon   a  warr  t<  ruer. 

increase  does  the  court  e,  but   in  both,  as  in 

-  of  judgment    by   default  and   d< 
r  having  a  right  to  the  authority  of  tin  court  roeoufirm 
chum,  obtains  the  judgment  as  of  course.     Whether  that 

IL  Bl.  k  Kl.  663). 
"T*  t.  html  . :  14  L  T  K  &  563 ;  3:»  I    J 

745), 
(O  Fkmimi  v.  Xtwto*  (1  11.  L.  Cm.  363). 
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Pam  iv.      judgment  is  obtained  by  authority  of  Parliament,  or  by  the 

Ohahbb  ijl     consent  of  parties,  or  by  the  practice  of  the  court,  appears 

—         to  me  to  be  immaterial.     It  is  for  all  purposes  a  judgment 

of  the  court  until  altered  or  reversed,  and  entitled  to  all  the 

attributes   of  any  judgment  after   the   longest  and  most 

contested  litigations Is  it,  then,  unlawful  to  state  or 

publish  the  decreet  or  judgment  of  courts  of  justice  ?  If 
their  proceedings  are  public,  so  must  be  the  result  of  such 
proceedings — namely,  the  judgment.  For,  although  the 
steps  preliminary  to  the  judgment  are  not  transacted  in  open 
court  (the  whole  being  incontestible  in  that  stage),  yet  the 
whole  is  supposed  to  be  the  result  of  regular  proceedings 
in  court  ."(a) 

If,  however,  the  publisher  of  such  a  "  Black  List"  inserts 
in  it,  as  a  still  existing  liability,  a  judgment  which  has  been 
satisfied  by  payment,  ho  is,  according  to  a  decision  of  the 
Irish  Court  of  Queen's  Bench,  (b)  liable  to  an  action  of  libel, 
and,  if  special  damage  has  been  caused  by  the  publication, 
also  to  an  action  for  a  false  representation. 

"  He  would  have  been  justified,"  said  Lefroy,  C.J.,  "if  he 
had  published  the  judgment  as  it  stood  in  reality,  as  a  judg- 
ment annulled  and  satisfied;  but  if,  instead  of  that- — if  instead 
of  availing  himself  of  a  legal  right,  which  none  of  us  mean  to 
question,  the  right  of  publishing  a  judgment,  a  true  copy  of 
a  judgment,  so  long  as  the  party  does  not  add  a  sting  to  it 
— if  he  adds  the  sting  that  it  is  an  unsatisfied  judgment,  this 
becomes  an  exercise  of  a  legal  right  with  an  addition  which 
makes  that  injurious  to  the  plaintiff,  in  a  way  that  it  would 
not  have  been,  if  he  represented  the  truth  of  the  transaction. 
....  The  case  in  Scotland  was  very  different  from  the 
present  one.  The  party  there  acted  under  an  Act  of  Par- 
liament, and  what  he  did,  he  did  bona  jide  and  according  to 
the  truth  of  the  transaction.  The  very  contrary  has  been 
the  case  here." 
Reports  of  ex  With  regard  to  reports  of  e.e  parte  proceedings  and  preli- 

j^'P™**^-     minary  investigations  the  law  does  not  seem  to  be  quite  free 

limiaary  tares-    from  doubt. 

Where  the  ex  parte  proceeding  or  preliminary  investiga- 
tion, though  it  lasts  during  several  days,  is  also  the  end  of 
tho  matter,  as  terminating  in  the  discharge  of  the  person 
accused,  it  may  be  taken  as  settled  that  a  correct  and 
impartial  report  of  it  may  be  published. 

Thus,  in  a  case  where,*  a  charge  of  perjury  having  been 
preferred  against  the   plaintiff,   the  investigation  before  • 

(a)  1  H.  L.  Cas.  377,  878. 

(&)  McXally  v.  Oldham  (8  L.  T.  N.  S.  604). 


tigatloaa  before 
magistrate*. 
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magistrate  was  adjournal  froui  time  to  time,  and  the  defendant 
pabliahad  in  bis  newspaper  a  report  of  eao 

in   ne\r  -sion — oue  on  the  2*»1  stating 

that  the  plaintiff  was  charged  with  perjury,  and  an  adjourn- 
ment, but  reserving  flu*  report  ;  another  on  the  4th  of  July, 
also  stating  an  adjournment,  in  language  intimating  that 
there  would  be  a  report  of  the  proceedings  of  the  day  to 
which  the  proceedings  were  adjourned;  and  the  third  on  the 
18th  of  July  stating  that  "the  niagi^  missed  the  sum- 

mons, there  not  being  sufficient  evidence  fas  secure  i  convic- 
tion/' the  two  former  report-  being  headed  kl  Wilful  l 
Corrupt  Perjury;"  it  was  held  by  the  Court  of  Queen's 
Bench,  after  verdict  finding  that  the  reports  were  fair  and 
cornet,  that  an  action  of  libel  could  not  be  maintained  by 
the  plaintiff  for  their  publication. (a) 

Ily  to  an  argument,  urged  on  behalf  of  the 
lint  iff,  that  the  privilege  of  reporting  legal  proceedings 
List  be  confined  to  the  superior  courts  of  I'dty, 

the  uiJ.   m0b    moh  a  question    the   dignity 

court  cannot    bo    recorded;    and  we  must    look    only  to   the 

nature  of  the  alleged  judicial  proceeding  which  is  reported* 
For  thih  purpose  no   distinction  can  i>.  u  a 

court  «  iidre  and  the  House  of  Lords  sitting  as  a 

court  of  just: 

S  dings  before  ma  under  stat.  1 1  A  12  Vict. 

4tf/'  said  Lord  Campbell,  C.J.,  in  delivering  the  judgment 
the   court,   "with   respect  to  summary  convict 

in  which,  after  both  parties  are  heard,  a  final  judg- 
is  given,  subject  to  appeal,  are,  we  think,  strictly  of  a 
"  nature :  the  plaoe  in  which  *uch  proceedings  are  held 
an  open  court  ;  the  defendant  as  well  as  the  proaecn 
i  a  right  to  the  assistance  of  an  attorn  <  v  nsel,  and 

to  call  what  witnesses  he  pleases  ;  and  both  parties  having 
been  heard,  the  trial  and  the  judgment  may  lawfully  be 
made  the  subject  of  a  printed  report,  if  that  report  be  iin- 
partial  and  com 

The  court  had  no  hesitation,  in  this  case,  in 

sufficient  as  to  the  reports  of  the  first  and  third 


P-UtT   IV. 
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day's  proceedings;  the  great  doubt  was  as  to  tl 
of  the  second  day's  proceedings,  which  let  out 
injurious  to  the  plaintiff,  whilst  the  charge  against  him 
mas  still  pending.  "  U  the  whole  inquiry/'  said  Lord 
Campbell,  "  had  taken  placo  before  a  magistrate  daring 
one  Bearing,  would  an  impartial  and  correct  report  of  the 
proceeding  published  in  a  newspaper  next  morning  have 
<*)  Ltwi*  v.  Levy  (El.  Bl.  *  EI.  637 ;  2?  L.  J.  2*7,  Q.  1: 
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been  actionable  ?    We  think  not And  for  the 

reasons  an  impartial  and  correct  report  of  the  proceed- 
ings at  the  three  different  hearings  wonld  have  been  privi- 
leged, if  published  simultaneously  on  the  18th  of  July. 
We  have,  therefore,  only  to  consider  the  effect,  under  the 
circumstances  of  the  case,  of  there  having  being  three 
publications  instead  of  one.  Considering  that  the  three 
taken  together  are  found  by  the  jury  to  have  been  a  true 
and  faithful  and  bona  fide  report  of  the  proceedings  against 
the  plaintiff  on  this  charge  of  wilful  and  corrupt  perjury, 
we  think  that  the  second  cannot  be  selected  and  taken 
separately  to  be  a  libel.  Had  there  been  no  other  notice  of 
the  charge  in  the  defendant's  journal,  it  might  well  have 
been  deemed  malicious  and  actionable.  But  the  number  of 
26th  of  June,  after  stating  the  adjournment,  says  *  as  the 
publication  of  what  transpired  might  frustrate  the  ends  of 
justice,  we  reserve  our  report  until  the  next  hearing/  From 
the  number  of  the  4th  of  July  it  might  reasonably  be  inferred 
that  a  report  would  subsequently  be  given  of  what  should 
be  done  at  the  adjourned  meeting  :  and  the  number  of  18th 
of  July  concludes  the  history  by  stating  that  the  magistrate 
dismissed  the  summons.  We  do  not  see  how,  on  principle, 
this  is  to  be  distinguished  from  the  daily  report  in  a  news- 
paper of  a  criminal  trial,  which  lasts  several  days,  before  the 
'Ourt  of  Queen's  Bench  or  the  Central  Criminal  Court,  or 

at  the  assizes The  decision  of  Lord  Chief  Justice 

Eyre,  and  his  brethren  in  Curry  v.  Walter  (a)  rested  on 
souud  legal  principles,  and  is  now  almost  universally 
approved  of.  On  the  same  principles,  we  think,  we  ought 
to  hold  iu  this  case  that  no  action  can  be  maintained 
for  any  part  of  the  impartial  and  correct  and  bona  fide 
report  of  the  proceedings  against  the  plaintiff  before  the 
magistrate,  which  ended  in  the  charge  being  dismissed; 
although,  the  proceeding  being  adjourned  from  day  to  day, 
the  report  appeared  in  portions  in  different  numbers  of  the 
defendant's  journal." 

Where,  however,  the  result  of  the  preliminary  proceedings 
mitufOTh^iSig  before  the  magistrate  is  that  the  person  charged  with  an 
tobaiL  (a)  Cbi  supra.     Lord  Campbell  pointed  out  in  a  previous  part  of  fa 

judgment  that  the  proceeding  reported  in  Curry  v.  Walter  (vide  «■*. 
p.  460),  was  an  ex  parte  one,  "  whereas,**  said  his  Lordship,  "  in  the  ca* 
which  we  have  to  consider,  the  present  plaintiff  was  fully  heard  beforf 
the  magistrate,  and  had  an  opportunity  to  call  what  witnesses  he  cho* 
on  his  behalf.  Nor  was  the  proceeding  more  final  there  than  here ;  ft* 
the  application  to  the  King's  Bench  for  a  criminal  information  migk* 
have  been  renewed  on  an  affidavit  of  notice  given  to  the  magistrate: 
and  an  indictment  for  the  conspiracy  might  have  been  found  by  a  grind 
jury." 


i 


Examination 
ending  in  com- 
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indictable  offence  ban  been  committed  for  trials  or  held  to 
hail,  the  publication  of  a  report  of  the  proceedings  is, 
nooording  r  I  authorities,  a  libel.    In  the  move  recent 

Cases,    Imwrvcr,    on    the    subject,   the    publication   of    ID 

reports  is  regarded  with  greater  favour j  ami  the  older  eases, 
wh.  particular    cirvumstaiK<  s    of  each    came    to   be 

examined,  are  noi  quite  bo  strong  the  other  way  Bfl  they  are 
times  thought  to  be. 
In   the  first  0886,  indeed,  on  the  subject,  that  of  R**r  v. 
tried  before  Heath,  J.,  in  L804,  being  en  informatiuu 
t  the  prii  ihe   ftnaaa  Journal  for  publishing 

depositions,  taken    before  n   jvi  rainaJ    $   person 

rl    of  murder,    tin     statement    of   the    depoettions, 
ording  to  the  meagre  report  of  ihr  containing 

us  and  r«  ttiomi  prejudicial  to  the 

terof  "  the  accused,  the  teemed  j>*<lgc  refused  to  admit 
evid  of  tli*4  r.  |  opinion 

thai  evidence,  before  a  trial. 

;fs^lf  highly  criminal/' 
In  U*  *  which  was  an  indictment  for  a  libel, 

d  before  Lord  tillenborough  in  1811,  the  captain  of  a 
vessel   was  charged    before  a  magistrate  with   a   felooio 
assault  on  H  lady  on  board  his  own  ship,  and  was  hold 
ba>i  hit  trial  for  the  offence.     Tne  report,  publish 

in  the  defendant's  newspaper,  was  not  a  mere  state  n 
th*'  nature  ind  the  evidence  given  on   the 

enou  fore   ihi*  maj  l»nt  a  I  ired 

narrative  of  the  ersed  with  comments  of 

ntly  the  public  against 
the   aeonaed.      It    told   of  the  *•    rendered    bj 

tig  his  attention  lof 

lady,  "  instant  I }  rent 

perpetration    of    the    vile   and   dishonourable 

:   tin    captain,   from   whose    loathsome   embrace    be 
ted   his  a]  kted   thai  n nine- 

dial  «•  a|<  lr  for  a  warrant,  "  In  consequentv 

the  Criminal  is  likely  to  meet  I  t  of 

I  the  accused  us  not  seei 
liiaat   affected    sit    his   disgraceful    situ  in   the 

•lightest   degree  the  rery  contemptnoni  manner   in  wlnrh 


and 

iter,  a 


dl  who  were  aware  of  his  antnj 

led — *'  He  od    a   short! 

a  phalanx  of  friends,  if  puaaihh*  to 


"     and    > 

ister,  and 


*)  6  E*p  123 


a)  6  1 
h\  to 


the  gtamd  character  of  E*puuum*»  Report*,  •**  13  Q.  B 
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Part  iv.      intimidate  his  accuser  by  the  publicity  of  her   exposure. 

cuArns  ix.    Notwithstanding  these  attempts,  however,  to  screen  himself 

—         behind  her  delicacy,  she  gave  her  testimony  in  the  clearest 

and  most  collected  manner,  which  conscious  innocence  and 

innate  virtue  could  only  have  enabled  her  to  accomplish." 

Such  an  inflammatory  account  of  the  preliminary  investi- 
gation before  the  magistrate  could  not,  of  course,  be  regarded 
as  an  impartial  and  dispassionate  report  of  what  had  taken 
place,  and  we  can  feel  no  surprise  at  its  being  held  a  libel. 
"Does  this  publication,"  said  Lord  Eilenborough,(a)  "leave 
the  mind  in  a  state  of  equipoise  as  to  his  guilt  or  innocence? 
No  one  with  the  feelings  of  a  man  can  read  it  without 
being  roused  to  indignation  against  the  person  whose  mis- 
conduct is  depicted  in  such  glowing  colours.  Even  if  a  Cur 
and  dispassionate  account  of  the  examination  were  allowed, 
is  this  account  fair  and  dispassionate  ?  It  comes  to  con* 
elusions  which  would  only  be  fair  after  verdict.  It  assumes 
everything  that  the  woman  said  to  be  true,  and  represents 
the  accused  as  conscious  of  his  guilt.  It  talks  of  rthe 
contemptuous  manner  in  which  he  was  regarded  by  all  who 
were  aware  of  his  unmanly  conduct/  and  triumphantly 
asserts  that '  he  is  likely  to  meet  the  legal  punishment  of  his 
villainy.'  Allowing  the  utmost  latitude  to  fair  and  candid 
statement,  is  this  to  be  tolerated  ?  Jurors  and  judges  are 
still  but  men ;  they  cannot  always  control  feelings  excited  by 
such  inflammatory  language.  If  they  are  exposed  to  be  thus 
warped  and  misled,  injustice  must  sometimes  be  done." 

Lord  Ellenborough,  indeed,  lays  down  the  rule  broadly, 
that  all  publications  of  preliminary  proceedings  before 
magistrates  are  illegal.  "  The  publication/9  he  said,  "of 
proceedings  in  courts  of  justice,  where  both  sides  are  heard 
and  matters  are  Anally  determined,  is  salutary,  and  there- 
fore it  is  permitted.  The  publication  of  these  preliminary 
examinations  has  a  tendency  to  pervert  the  public  mind, 
and  to  disturb  the  course  of  justice ;   and  it  is  therefore 

illegal Trials  at  law,  fairly  reported,  although  they 

may  occasionally  prove  injurious  to  individuals,  have  bees 
held  to  be  privileged.  Let  them  continue  so  privileged. 
But  these  preliminary  examinations  have  no  such  privilege. 
Their  only  tendency  is  to  prejudge  those  whom  the  Js* 
still  presumes  to  be  innocent,  and  to  poison  the  source! 
of  justice.  But,"  added  his  Lordship,  "  what  defence  cat 
be  made  for  a  publication  like  this,  which,  besides  contain- 
ing an  ex  pa  rte  statement  of  evidence  before  a  magistrate 
against  a  man  who  has  had  no  opportunity  to  defend 
(a)  2  Camp.  671. 
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him  lally  denominates  him  Bt ertWWIfll  and  d 

In  p.  >r?"     Thii  case  can  hardly  be  n  girded  as 

tire  authority  against  the  lawfulness  of  publishing  a 
bar-  pretiminafy  examinations  la  t 

kminattoi 
also  one  in  which  ooamenta  on   the  oondnot  of  the 

;  were  added  to  the  report.     A  riot  having  taken  place 
Brighton,  the  high  died  for  the  ami 

dttarjr,  who  charged  the  mob,  and  one  p<  rson  was 
Jed.  An  ocnoaorj  which  Lai 

some  days  and  ended  in  a  verdict  of  wilful  murder  ag 
the  higb  F  his   assistants,  aad   Hi 

caused    !>■*-   death  of  tin?   deceased.     The   defendant, 
ry  had  finished  their  labours,  published  in  hi* 
4>er  a  statement  wf  the  evidence,  accompanied  with 
.«  beading  tn  oad  blame  on  the  high  oonatable  and 
officers  tor  imprudently  and   tmneoaaaarilj 
the  military  for  fin*  purpose  of  sappraftaing  t fu- 
ndi whieh  ii  ii.    The  court  made  abeolittc  «  rale 

[nation. 
In  D  tlu*  plaintiff  had  been  charged 

ibre  a  magistrate   with   indecently  assaulting  a  female 
child,  and  the  report  contained  a  statement  ti 

liild  herself  and  her  cousin  "  displayed  such  a  compli* 
cati  ,  ■  cannot  detail 

Th  Bench   held    (on  demurrer  to  a   pli 

that   the   r«  be  just  \ tie*  I  xv>  itmd 

uig  a  correct  report  of  the  proceeding  took  p] 

the  'mini arv   iiupiiry   before   a    I  nag 

i  no  doubt  that  the  judgment  of  I  \  which 

renal    by    Abbott,    C*J.,    PTOOQadl   OH    the  get! 

ad  tfa  »n  of  enefc proceed  iwful. 

QOM  Of  (  '"<  f  I   .  .  It     ''   ,        th  itt 
rh  of  great  authority  in 
ight  fm  r  in  which  H  is  mentioned  bj  Law* 

J,,  in    7 

of  so bseqaent  judges;  and  it  differs  in 
m  the   present  cams.     It  w 
r  a  proceeding  in  this  court,  a  court   f  A  lor 

determination   as   well   as   preliminary 

re  are,  as  thi  .1    t<.  be,  open  to  M  m. 

public  as  can  rententlj  tin  its 

The  proceeding  now  in  question  was  be r  icea 

fUi  r.  Fl**t  (in.  9c  A  Id.  379).  -V»C 

Boa  at  P.  {J)  »  f .  R. 
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Paw  iv.  of  the  peace,  and  was  of  a  kind  which  they  may  lawfully 
Cmxrtm  ix  conduct  in  private  whenever  they  may  think  fit  to  do  so. 
—  That  proceeding  terminated  by  a  refusal  of  the  application, 
and  not  by  putting  the  subject  into  a  train  for  further 
inquiry  and  trial.  The  proceeding  in  question  terminated, 
in  the  first  instauce,  by  holding  the  accused  to  bail  for  his 
future  appearance  before  the  justices,  and  finally  by  holding 
him  to  bail  to  take  his  trial  before  a  jury.  Such  a  trial, 
therefore,  might  be  expected  at  the  time  of  each  of  the  pub- 
lications. This  court  has,  on  more  than  one  occasion  within 
a  few  years,  been  called  on  to  express  its  opinion  judicially 
on  the  publication  of  preliminary  and  ex  parte  proceedings, 
and  has  on  every  occasion  delivered  its  judgment  against  the 
legality  of  such  proceedings,  as  was  done  by  Mr.  Justice 
Heath  in  the  year  1804,  in  the  case  of  The  King  v.  Lee. {a) 
Other  judges  have  delivered  opinions  to  the  same  effect,  and 
it  is  well  knowu  that  many  other  persons  have  lamented  the 
inconvenience  and  the  mischievous  tendency  of  such  publica- 
tions. They  were,  within  the  memory  of  many  persons  now 
living,  rare  and  unfrequent ;  they  have  gradually  increased 
in  number,  and  are  now  unhappily  become  very  frequent 
and  numerous ;  but  they  are  not  on  that  account  the  less 
unlawful,  nor  is  it  less  the  duty  of  those  to  whom  the  admi- 
nistration of  justice  is  entrusted  to  express  their  judgment 
against  them ; "  and  his  Lordship  added,  that  the  court 
wished  it  not  to  be  inferred  from  the  preceding  remarks 
that  they  thought  the  publication  of  er  parte  proceedings 
even  in  that  court  was  a  matter  allowable  by  law. 
Later  omm.  Lord  Campbell  (b)  points  out  that,  in  all  the  cases  relied 

on  in  support  of  the  proposition  that  the  publication  of  any 
preliminary  proceeding  before,  a  magistrate  is  unlawful, 
there  were  vituperative  comments  accompanying  the  state- 
ment of  the  evidence,  or  some  aggravation  attending  the 
publication  of  the  report,  or  some  peril  which  was  likely  to 
be  caused  to  the  person  complaining  of  it,  and  that  the  same 
objection  could  not  exist  in  the  case  of  a  report  of  a  preK- 
minary  inquiry  before  a  magistrate,  which  turned  out  to  be 
unfounded  and  was  dismissed. 

"  We  are  not  prepared,"  said  his  Lordship,  in  delivering 
the  judgment  of  the  Court  of  Queen's  Bench  in  the  case  « 
Lewis  v.  Levy,  "  to  lay  down  for  law  that  the  publication  of 
preliminary  inquiries  before  magistrates  is  universally  law- 
ful ;  but  we  are  not  prepared  to  lay  down  for  law  that  tk» 
publication  of  such  inquiries  is  universally  unlawful ;"  and 

(a)  5  Esp.  128. 

(6)  Lewis  v.  Levy  (El.  Bl.  &  El.  557  ;  27  L  J.  287,  Q,  B, 


of  t ;  t(ttr  lie  MJpa  that  it   "lias  b« 

•  rl,  but  never  overturned,  and  oft  I  upon." 

The  legality  of  publishing  an  accurate  and  impartial  report 
preliminary  proa  where  it  has  ended  in  the 

dismissal  of  the  charge,  must,  as  before  stated,  bo  taken  to 
ttied  by  the  decision  ha  bmoii  r«  A,rr>/;(<i)  and  some 
it  judges  hav  ly  refused  to  join  in  unqualified 

'probation  of  accnmte  and   impartial   reports  of   pro- 
I  Inch  do  not  so  end,  but  in  which   the  accused  is 
ail  or  committed  for  trial. 
We   give    no    opinion,"    said    Lord    Campbell,   in    the 
last  referred    to,   "  in    favour  of  the  general   legality 
publishing  reports  of    preliminary  examinations    before 
IDBffil  where    fbo    part  .  d    has    been    euni- 

itted  or   held  to  bail  fbff  an    indictable  offence  j    but  wu 
join  in  the  sweeping  condemnation  of  police  rep 
li?t->  been  pronounced  ohUetg  I  Lfl  benefit  arising 

oin  those  reports  hid  beSO  fully  experienced.      We  bel 
i  lend  to  the  detection  and  punishment  ol  01 

aavd  that  they  sometimes  assist  in  th  ttion  of  character. 

uunciations  of  pd 
eminent  judges  may  be  placed  the  following  opinion  of  I 

.1.,    solemnly    delivered    by    him    before    t    seleet. 
dittee  of  tli"    il 
iw  of   libel:  *1    have    no    doubt    that  '  police   IWtirti 
ttremcly  useful  for  th  on  of  guilt,  by  making  I 

oton  I  for  briu j  ly  to  the 

all  part  I  111  unravelling  the  t 

The    public.    1    think.  ly  aware  that  those  pro- 

\  In  v  become  more  and  in- 
fion  to  their  growing  intelligence;    they  know 
that  such  proo  course  of  trial,  and  they 

do   i  thnr  opinion   till   the  trial    is    bad.     Perfect 

publicity  of  judicial  pi  of  the  h 

in  oth  ;t  in  its  effects  onehnr;e  t«  ■  I  think 

The    statement    made   in  op>  will  pro- 

way  to  the  ears  <>t"   til   in   whose  good  op 
I  fetls  .  exag- 

gerated form,  and  the  vnip»  nay  often  rws!  on  the  wt 

theec  i 

lUTD,    <\J.,    in    a    *till    more    recent    cast 

righl   t 
:  proceed  «l  .  "Till  a  company 

f.i)  El  BL  M  Q   B 
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Rtiult  of 


Proceedings 
before  magis- 
trate in  matter 
orer  which  he 
has  no  jurisdic- 
tion. 


recent  time  the  sanction  of  the  judges  was  thought  ne 
sary  even  for  the  publication  of  the  decisions  of  courts  a 
points  of  law.  Even  in  quite  recent  days  judges,  in  hok 
publication  of  the  proceedings  of  courts  of  justice  Ian 
have  thought  it  necessary  to  distinguish  what  are  calle 
parte  proceedings  as  a  probable  exception  from  the  opera 
of  the  rule.  Yet  e#  parte  proceedings  before  magistrs 
and  even  before  this  court — as  for  instance,  on  applicat 
for  criminal  informations — are  published  every  day,  but  c 
a  thing  as  an  action  or  indictment  founded  on  a  re] 
of  such  an  ex  parte  proceeding  is  unheard  of;  an< 
any  such  action  or  indictment  should  be  brought 
would  probably  be  held  that  the  true  criterion  of  the  pi 
lege  is,  not  whether  the  report  was  or  was  not  e*  parte, 
whether  it  was  a  fair  and  honest  report  of  what  had  ta 
place,  published  simply  with  a  view  to  the  information  of 
public,  and  innocent  of  all  intention  to  do  injury  to  the  n 
tation  of  the  party  affected." (a) 

Having  regard  to  these  remarks  of  judges  so  die 
guished,  it  appears  exceedingly  doubtful  whether  a  con 
impartial,  and  dispassionate  report  of  proceedings  be 
a  magistrate,  which  end  in  the  accused  being  held  to 
or  committed  for  trial,  would  now  be  held  a  libel. 
know,  as  a  matter  of  fact,  that  such  reports  are  daily  ] 
lished  with  impunity. 

If  a  matter  over  which  he  has  no  jurisdiction  is  broi 
before  a  magistrate,  the  publication  of  a  report  of  the  ' 
ceediugs,  containing  defamatory  matter,  cannot  be  just 
on  the  ground  of  its  being  a  correct  and  fair  report  of 
proceedings  of  a  legal  court. 

"As  to  magistrates,"  said  Lord  Campbell  in  Lewi 
Levy,(b)  "if,  while  occupying  the  bench  from  which  ma 
terial  business  is  usually  administered,  they,  under  pret< 
of  giving  advice,  publicly  hear  slanderous  complaints  ■ 
which  they  have  no  jurisdiction,  although  their  names 
be  in  the  commission  of  the  peace,  reports  of  what  im 
before  them  are  as  little  privileged  as  if  they  were  illili 
mechanics  assembled  in  an  alehouse.  Hence  the 
decided  case  of  MeGreyw  v.  T/ticaittn." 

In   Mr  Grey  or  v.  Thu:aites,(c)   a  Mr.  Prince  and  a  Cap 

(a)  See  the  ease  of  Phtero  v.  (loodltdr  (i;>  L.  T.  N.  S.  676). 

(b)  El.  Bl.  &  El.  o.>4  ;  L>7  L.  J.  lW,  Q.  I*.  Cf.  UiKh;**  v. 
(4  F.  &  F.  24.'*),  where  Coekburn,  C.J.,  laid  it  down  that  a  public  * 
was  privileged  in  discussing  the  conduct  of  illustrates  iu  dismiss 
charge  of  felony  without  fully  hearing  the  evidence,  and  even  in 
nieiitiiig  u|K)ii  the  evidence  given,  in  support  of  the  view  that  the  cl 
ought  not  to  have  been  dismissed.  (c)  3  B.  &  C.  556. 
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Antrim  waited  upon  the  lord  mayor  elect  (who  sat  for  the 

1  • i p  I  j  i  j : i  v  i  s  to  three  orphan  children 

who  had  been  brought  home  to  Kngland  by  Captain  Antrim 

OH   tin    ILoeqnjtO    Shore   in  America,  to  which 

I'lur  a  large  number  of  persons  had  emigrated  from   Great 

i      A   report  of  what  occurred  before  the  magistrate 

was  published  in  a  newspaper,  of  which  the  following  was 

mportant  part:    "Mr.  Prince  stated  that  about  200  of 

the   victims  of  delusion  had    returned  from   the   Mosquito 

Shore   to    I!    nduras  in  a  state  of   utter  destitution,  and  of 

disease  which  terminated  the  .sufferings  of  a  great  part  of 

soon  after.    They  must  have  all  died  but  for  the  eh.. 

of  the  people  and  the  authorities  of  Honduras.     The  poor 

creatures  had  been  led  by  Mr.  McGregor  to  expect  a  land 

•  y  would  live  in  the  greatest  plenty,  where  every - 

/  was  nourishing, and  but  little  labour  would  be  required: 

it  was  mentioned  to  them  as  a  mark  of  the  improvement  of 

ilitt  ;i  tine  theatre  had  been  established  and  i 
ewUioli  formed,  indicative,  not  merely  of  civilisi 

and  comfort,  but  of  luxury.      Captafrl    Antrim  mentioned  s 

charge  which  the  poor  le  had  preferred  to  him  age 

Most  of  those  who  sailed  from  Leith  were  poor 
people,  who  had  by  their  frugality  saved  small  sums  i 
of  from  15/.  to  &  ►/. ;  M  he  property  which  the 

ra  had  with  them,  and,  telling  them  that  Scotch  money 

Tit,  persuaded  them  to  give  it 
nil  up  and  take  his  drafts  for  the  amounts  upon 

bankers  d  I  lie  savings  were  all  given  up  to  him, 

and  it  rot  unnecessary  to  add,  that  the  tettlert,  on 

ir  arrival  at  the  houseless  wilds  of  IV  uul  that   no 

each  thing  as  a  banking  house  me  in  exi-r.  tain 

Antrim  rived  sooner,  as  another 

ship  had  Batted  w  tt  i  for  the  mud  just  bef 

nrho,  hi  w*>uld   also  fall  a  sacrifice,      He 

had  th-  to  make  (he  it  puUielv.t 

on  their  guard.' 
libel  for  the  [Mil  uf  this  report, the  publisher  u 

thai  Mr.  Prince  and  Uaptaiu  Antrim  did  ^<»  l»- 
trait*  and  make  the  statements  charged  as  libellou 

alleged  libel  oonteing  aoooont  of  the 

the  magistrate,  and  that  l1  harged 

in  i  Tin-  jury  having  found  that  the  rep 

a  true,  (air,  and  correct  repoi  pfrOOeedtng*  l»«  » 

elect,  hot  thai  1  dinitwei  rne, 

publication  could  m>t  be  justified  on 

ground  of  its  being  a  <  tad   lair  report  of  what 
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matter. 


took  place  before  the  lord  mayor  elect,  as  the  matter  i 
not  brought  before  him  in  his  judicial  character  or  in 
discharge  of  his  magisterial  functions. 

"  I  think/'  said  Littledale,  J.,  "  that  the  lord  mayor  el 
had  no  legal  authority  to  inquire  into  the  matter  brouj 
before  him  by  Captain  Antrim  ;  that  he  was  not  then  ea 
cising  his  office  of  magistrate,  and  that  this  case  is  to 
considered  in  the  same  light  as  if  the  communication  1 
been  made  to  him  in  his  private  room.  It  is  unnecessi 
therefore*,  to  decide  in  this  case,  whether  the  defend 
would  have  been  justified  in  publishing  this  matter  ii 
newspaper,  if  it  had  contained  a  correct  report  of  a  proce 
ing  which  had  taken  place  before  a  magistrate  acting  i 
judicial  capacity.0 

The  court  also  held,  in  this  case,  that  the  defendant  was 
justified  by  reason  of  his  having  mentioned  in  the  libel 
names  of  the  parties  who  stated  the  matter  of  it  to  the  ma 
trate ;  because,  as  to  part  of  the  slanderous  matter,  no  ac 
would  lie  against  the  party  who  stated  it  to  the  magistn 
it  had  become  actionable  only  by  reason  of  its  being  publis 
in  print,  and,  therefore,  by  stating  the  names  of  the  pen 
who  uttered  it,  no  right  of  action  was  given  against  thei 
A  newspaper  reporter  of  the  proceedings  at  a  trial  cai 
be  expected  to  discriminate  nicely  between  what  is  stri 
relevant  and  what  is  irrelevant  to  the  issue ;  and  a  fan- 
full  report  would  be  held  protected,  though  it  contai 
some  defamatory  matter  not  relevant  to  the  issue ;  at 
rate  where  it  is  not  wholly  and  palpably  irrelevant. 

"  I  do  not  concur,"  said  Hramweil,  B.,  in  R  if  all 
Js>adn;(a)  "in  the  suggestion  made  to  us,  viz.,  that  whi 
irrelevant  and  libellous  on  a  third  person  is  not  protec 
There  are  cases  where  an  individual  must  suffer  for 
public  good,  and  it  is  difficult  to  draw  the  line  bet? 
relevancy  and  irrelevancy ."  "  Wherever/'  said  Channel! 
in  the  same  case,  "  the  report  is  of  something  not  wl 
irrelevant,  then,  at  any  rate,  the  fact  that  it  contains  re 
tions  on  a  third  person  does  not  prevent  the  reporter  1 
being  protected." 

The  report  of  judicial  proceedings,  whatever  the  trih 


U"l*.!t  mutt  not  _  _ 

SI"  momenta,    before  which  they  take  place,  must,  in  order  to  be  prota 
be  free  from  comments  injurious  to  the  character  of  ai 
the  persons  named  in   it,  and  must  be 
fair.    "The 


iccurate  a*s  we 
made,"  said  Lord  Ci 


moment  comments  art 
bell,  (ft)  "  the  immunity  is  gone." 

(a)  L.  Rep.  1  Ex.  300:  14  L.  T.  X.  S.  563 :  So  L.  J.  18.S,  Kx 
(A)  Arww  v.  Lfi-.y(Kl.  B1.&  K1.544).   L'f. Behrm*  T.AUen($  F.&  F 


"  If  any  comments  are  made/*  said    the  sitinc   learned 

judge  in  another  case,(*0  u  they  should  not  bo  made  as  part 

of  the  report.     The  report  should  be  confined  to  what  takes 

place   in  court,   mid   tin-   t.w«»   U  port  and   comment. 

Id  be  kept  separal 

The    report    of   preliminary    proceedings    before   jttStJOQi  ^tpotiHunfj 

ltd   nakedly,  uud  without  any  high   colourmg,  3*C^™55*,J 

tb-  they  appear  in  evidence;  it  should  not  describe  ■••"•■ 

merely,  as  pointing  t«>  or  establishing  the  guilt  of 
tli*  (finning  <>r  negativing  the  account  of  the 

matter  given  by  him. 

Thus,  a  report  rf  the  proceedings  upon  the  hearing  < 

a  magistrate,  charging  a  person  with  having 

OOmmitted   perjury,  whieh    stated    simply  that   the    evnl> 

before  tit*'  kte  "  entirely  negatived"  the  story  of  the 

L  was  held  not  to  be  protected;  and  ■  plea,  justifying 

ground  that  it  wus  a  fair  and  correct  r.  2  In 

pro  hich  hud  taken  place,  was  held  had,  even  after 

the  defendant* (&)     "The  reporter/*  said  L 
Campbell,  "tali  himself  to  aver  thai  tlie  avideiioe 

luted  against   the  plaintiff  entirely  negatived  In 
Sin  li  tu  are  wholly  uttjiusttfiable,     Ami,  where  toe 

report  of  law  proceedings  has  mixed  up  with  it oommentaji 
Electing  upon  ee  whose  names  appear  in  >t. 

ely  loses  the  privilege  which  it  might  otherwise  elan 
n  uf  Lord  Campbell's  ma 
limited,    in    its  application,   to    remarks    of   a    defamar 
character  which  cannot  be  justified  aa  fair  and  (nmd 
a  matter  of  public  interest  ;  sueh  fair  ami 
being;  as  are  have  before  seen,(^)  protected. 
It    D  borne   ID   mind    that    not    all  rmniii- 

jntre  a  justification.   Some  comments  are  little  m 

It  woold 

he  extravagant,"  aaid    Lord    Den  man,    C.J.,   in   I 
to  say  tl  ist_*s  of  libel,  every  1 

lino.        But  a   cumm 
ts,  a  just  1 1  is  neces* 

]  be  tl>«  idow  of  the  preri 

sputation  ;   hut    if  it    .  new  fact. 

by  that    mt  tin 

ded  npou  bj  the  jury,1' 
loured  at  r  th<    l 

nt  hi  "y  and  ji  a  court  of  conscience  for 

•  r.  At  Kir. 
fjmU  v.  &*ry  (fa.  I;.:  5  1). 


{<- )  See  the  preceding  chapter 
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jsault — headed  "judicial  delinquency,"  calling  him  "our 
,"  describing,  amongst  other  similar  things,  how,  on 
Instant  of  being  pronounced  guilty,  he  bustled  oat  of 
j,  "  reduced  to  a  condition  in  which  ordinary  manners 
rutality  might  be  expected  to  excite  some  little  com- 
on ;"  how  he  was  pursued  by  hisses,  and  "  the  feelings 
sgust  and  indignation  triumphed  over  the  decorum  of 
xmrt;"  and  adding  that  "  though  it  clearly  appeared 

the  testimony  of  every  person  that  was  in  the  room" 
l  the  assault  was  committed,  except  him,  that  no  violence 
been  used  against  him,  yet  he  had  sworn  to  a  vio- 
assault  committed  upon  him  by  the  prosecutor — was 
lpted  to  be  justified  by  a  plea,  referring  generally  to 
;h  parts  of  the  supposed  libel  as  purport  to  contain  an 
int  or  statement  of  the  trial,"  and  stating  that  such 

contained  a  just  and  faithful  *  account  of  the  trial ; 
the  court  gave  judgment  for  the  plaintiff. (a)  Lord 
Lborough,  C.J.,  said  that  the  case  of  Curry  v.  Waller (b) 
shows  that  a  fair,  plain,  unvarnished  account  of  pro- 
ngs in  a  court  of  justice  is  not  a  libel ;  but  not  that 
flily-coloured  picture,  mixed  up  with  insinuations  of 
ry,  is  not  a  libel. (c) 

e  report  must  not  even  insinuate  that  any  of  the 
jsses  had  committed  perjury. 

us,  where  an  account  of  the  proceedings  under  a 
aission  of  lunacy,  in  which  the  plaintiff  had  been 
ined  as  a  witness  (to  prove  the  insanity  of  Mr.  W.), 
not  set  out  his  evidence,  but  stated  shortly  that 
was  attempted  to  be  proved  by  the  testimony  of 
R.,  the  plaintiff,  that  Mr.  W.  had  conversed  in 
juliar  manner  with  him  on  a  certain  day ;"  that  "  on 
evidence  it  was  meant  to  be  inferred  that  Mr.  W. 
insane  at  that  time  and  on  that  day  ;  but  Mr.  R.'s 
aony  being  unsupported  by  that  of  any  other  person, 
ed  to  have  any  effect  on  the  jury ;"  that  "  the  object  of 

on  the  22nd  of  September  was  to  set  aside  a  will 
>sed  to  be  made  on   that  day  ;"  and  concluded  thus : 

Jervis  made  a  splendid  speech  of  two  hours'  duratiou 
rour  of  Mr.  W.'s  sanity,  and  commented  with  cutting 
ity  on  the  testimony  of  Mr.  R.,"  it  was  held  that  the 
}  publication,  taken  together,  was  libellous,  and  that  a 
justifying  the  concluding  sentence  only  was  bad  on 
rrer.(fZ)  "Reading  the  whole  of  the  libel  together/' 
rindal,  O.J.,  "it  is  impossible  not  to  perceive  that  the 

Stilt*  v.  yokes  (7  East,  4;>;1)  (It)  1  Bos.  &  P.  525. 

J  East,  504.     (#/)  Robert*  v. Broun (4^1oo.  &  S. 407 ;  10  Biug.  519). 
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tention  of  the  writer  was   not   simply*  to  convey  an  idea 
!i  made  on  the  occasion  alhided  to  was  cutting 

i(  that  fchfi  levaiity  whs  •  I The 

th.it  'it  was  attempted  to  1»<j  proved/  &c.j  that 
1  it  was  i!  ttforred/  that  the  plaintiff's  testimony 

was*  ti  '  ami  that  tin-  r  object1  of  fixing  on  the  day 

named  wi  •!«'  a  will — nil  clearly  show  that   the 

h  intended    to   convey  the  imputation 
that  the  plaintifFs  testimony  was  uutrue,  and  got  up  for  the 
occasion,  and  discredited  by  the  jury.     Then  the  OOBtilfU 
that  Mr.  Jervis  '  made  a  splendid  speech,  and  coinm< 

stimony  of  the  plaintiff/  was 
cah -dated,    in    conjunction    with   what  had  ^ono    befor. 
impress    the    i  vith    a  notion  that  rity    was 

deserved,  and  the  faato  of  it  fell  by  the  plain  tiff,  from  a 
consciousness  of  its  justice,"  Parke,  J.,  added  :  **  I  think  it 
impossible   to   read  the    publication    in  without 

ttg  to  the  ruMrlusinii  that  it  is  libellous,  inasmuch  as  it 
imputes  perjury  to  the  plaintiff j  and  a  defendant  has  no 
right   t  justification    ■    part  of  a    libel   which, 

standing  atoMj  ffodfl  possibly  not  be  actionable 

A  newspaper  rep  ill  examination  into  the  sufficiency 

s  on  nn  a  before  the  examiners 

appointed    Kinder  !,  0.  22,  forth    affidavits 

■iistances  to  show  that  the  plain  till',  who  had 
sworn  to  his  own  Miitficnmcy  as  ..un-  of  Ihi  sureties,  was 
embarrassed  in  his  affairs,  unable  to  pay  his  debts,  and  an 
itiaufti  irety;  and,  after  asking   why,  being    uncon- 

nected with  tin-   borough,  he  should  take  so  much  trouble 
about    the   matter,    proceeded — '*  There   can    be    but 
answer   to  these  very  natural  and  reasons b)      pi   : 

"  for  the  occasion.11     The  publisher  of  thr   aewu 

whom   an    action    of    libel    was    brought,    having 
that  the  publication  was  a  >rr   of   p 

^S    in    a    legal    court,    fo-jvther    '-villi    a    fair    and     DC 

JU*  comment  a  v\  thareoQi  it  Id  that  the  -tat. 

to  the  plaintiff's    being    hired    for  the  occasion,  not    being 

uco  from  the  previous  il  M  nntmt,  bul  iafcrodui 
a  subs'  tired   a   distinct   jus1 

therefore,  that,  on  tie  trial  of  en  Easae  on   ■  replica) 
the  above  plea,  it  was  pr-> 
h.  t  ber  the  evidon 
alleged,  but  eleo  irkether  the   imputation  that  the  plaint iff 
had   been    hired  was    a  fair  comment,  (h)     "I   do  not  tap," 

ihaMfari 

(6)   Copper  v.  hirmm  (S  A.  K  RL  116). 
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•rcurate. 


Condensed 
repot  L 


said  Patteson,  J.,  "  that  in  all  cases  where  an  alleged  libel 
consists  partly  of  comment,  it  should  be  left  to  the  jnry  to 
say  whether  the  comment  is  fair,  because  if,  as  the  Attorney- 
General  has  put  it,  the  words  were  '  he  has  murdered  bis 
father,  and  therefore  is  a  disgrace  to  human  nature,'  it  would 
be  ridiculous  to  ask  whether  the  observation  was  or  was  not 
a  fair  comment.  But  where  the  comment  raises  an  imputa- 
tion of  motives  which  may  or  may  not  be  a  just  inference 
from  the  preceding  statement,  it  is  a  distinct  libel.  That  is 
so  here ;  and  therefore  the  question  put  to  the  jury  related 
to  a  material  part  of  the  issue."  "  The  plea,"  said  Lord 
Denman,  C.J .,  "  is  perfectly  good,  justifying  the  libel ; 
partly  as  the  report  of  proceedings  before  a  court,  partly  as 
stating  that  which  is  in  itself  true,  and  partly  as  giving  a 
fair  and  bona  fide  commentary  on  the  proceedings  stated. 
Now,  a  comment  may  be  the  mere  shadow  of  the  previous 
imputation ;  but  if  it  infers  a  new  fact,  the  defendant  must 
abide  by  that  inference  of  fact,  and  the  fairness  of  the  com- 
ment must  be  decided  upon  by  a  jury.  The  defendant  here 
cannot  say  that  if  the  plaintiff  became  bail  under  the  cir- 
cumstances stated,  it  followed  as  a  necessary  inference  that 
he  was  Hired." 

The  report,  in  order  to  be  protected,  must  be  not  only 
bona  fide,  but  also  accurate,  that  is,  substantially  accurate. 
It  need  not  be  a  verbatim  report,  or  set  out  fully  all  that 
occurred  at  the  trial;  but,  if  it  summarises  or  abridges,  it 
must  do  so  fairly,  and  not  give  a  one-sided  complexion  to 
the  narrative. 

On  this  subject  Lord  Campbell,  C. J., (a)  thus  explained  the 
law  to  a  jury  :  "  The  privilege — a  valuable  privilege  for  the 
public — of  publishing  reports  of  proceedings  in  courts  of 
j  nut  ice  would  be  useless  if  it  were  necessary  to  set  out  every 
word  of  the  evidence  and  of  the  speeches,  and  of  what  was 
said  by  the  judge.  However,  that  is  not  necessary;  if 
what  is  stated  is  substantially  a  fair  account  of  what  took 
place,  there  is  an  entire  immunity  for  those  who  pub- 
lish it." 

Another  learned  judge  (Byles,  J.)  directed  a  jury  that 
newspapers  had  a  full  righn  to  publish  either  a  verbatim 
or  an  abridged  or  condensed  report  of  what  passed  in 
courts  of  justice  ;  and,  however  it  might  affect  the  character 
of  an  individual,  he  had  no  ground  for  au  action  of  libel 
unless  it  was  an  unfair  report.  In  reporting  the  proceed- 
ings of  courts  of  justice  omissions  and  abridgments  were 
essential,  but  they  must  not  be  such  as  to  change  the  com- 
(a)  Antlrnc*  v.  Chapman  (3  C.  &  Kir.  289). 
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plejrion  of  rhr  :  ion  ;  if  they  did,  there  would  not  be  a      turn  iv 

port.(rt)  CntrrTnlTL 

he  re]^opt   of   a   trial    professed   to  give  a   short 
ummarv  of  tin-  tacts  of  the  ease,  and  stated  that  the  counsel 
for  the   defendant  was  both  extremely  severe  and  amusing 
the  KJMttM  of  the  plaintiff's  attorney  ;  and  then,  without 
ting  out   the   evidence,  pr^lessed  to  give  an  cmtliiir  of 
speed)  ndant's   counsel,    the   part    set  out   con- 

ning §ome  very  sewn-  reflection*!  on  the  conduct  of  the 
attorney  in  advising  th«>  Rot  of  aotioa  with  a 

his  own  profit,  a  plea  justifying  the  report  as  being 
i)t    mAtdance    B    true    report    oi    the    trial    was    held    bad   on 
inurrer,(&) 

A  report   is    not    justifiable   which    merely   set*    OoA    the  &*•!>"«  *»uin* 
circa  <>f  the  ease  "  ai  counsel  for  w  Ztedbf 

f  tIi*-  parties,  and  does  not  give  tl i -  -  i  25^** 

i  a  report,  said  Tindal,  O.J,,  doae  "  not  ©Ten  profess 
to  b  CM  ttOm  evidence  given   at  Efcfl  trial,  nor 

be   an   aOOOUli    taken  from    couux'l's    statement,  but 
afterwai  reeled  bj  the  evidence  given   in   the  cause 

i  b  that  the  statement  of  a  oou 
-  be  ii  often  instructed  to  make  allegations  which  it 
ifterwarde  impossible  to  support  in  proof,     Would  it  be 
<>r  proper  that  after  a  canae  1ms  been  tried,  a 
mi-nt  which  the  evidence  ha*  not  at  all  support  lid 

published   in  a  newspaper]    and  flu  ly  because 

that   statement   had   been    maile   by  a  counsel,  it   should 

held  to  be  privileged?  OughJ  such  a  publication  t<»  l><* 
red  a  fair  report  of  what  had  pained  in  court, 
although  the  evidenee  afterwards  given  Bight  not  «jnly 
not  support,  but  might  even  to  some  extent  contradict  it  ? 
Ought  publication    to    be    privileged  T     T  conceive 

1  I  think  that  such  will  not  be  held  to  be  the  law  af 

IUM|,"(f) 

le-s    ran    a    report     be   j  vhtch    DO!    "nlv  doOB 

jive  the  evidence,  but   adds  to  the  speech  i  .1, 

win  out,  that  all  thai  od  wa*  prov 

is,   where  ■  report  of  the  trial   of  the    p 
attorney)    ami     two    other    persons    for   n     conspiracy 

under-sheriff  of   HanU  of 

for  thejpro*<  and  then  eeoti&ii  Pbe 

first  witness   was    K.    P.,  wh  ill    thar    had   been 

dieted  fa  ooneel  (bar  the  prosecution;  Mr,  J.  G,t  the 

I,  T,  N.  8.  180) 
UHh  C.  47S), 
6  Dm*  218). 


lb)  Fti*t  v,  J*ik  (4  B,  h  0,  47S), 
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pamiv.  attesting  witness  to  the  bill  of  sale  from  the  sheriff  to 
ciAmB  ix.  Messrs.  W.,  was  next  called,  but  not  being  able  to  prove 
—  a  deputation  from  the  under-sheriff  for  that  year,  the 
jury,  under  the  directions  of  the  learned  judge,  were 
obliged  to  give  a  verdict  of  acquittal,  to  the  great  regret 
of  a  crowded  court,  on  whom  the  statement  and  the 
evidence,  so  far  as  it  went,  made  a  strong  impression  of 
their  guilt ;  "  a  plea  justifying  the  report  on  the  ground 
that  in  fact  such  a  speech  had  been  made,  and  that  the 
witness  called  proved  all  that  had  been  so  stated,  but  not 
setting  out  the  evidence  or  justifying  the  truth  of  the 
charges  made  in  the  counsel's  speech,  was  held  bad  on 
demurrer. (a)  "The  objection,"  said  Abbott,  C.J.,(6)  "takeo 
to  the  plea  seems  to  me  to  be  unanswerable.  It  is  asserted 
in  the  libel  that  a  certain  witness  proved  the  allegations 
contained  in  a  speech  made  by  counsel  in  stating  a  case  to 
the  jury.  Now  that  justification  cannot  be  supported.  Thf 
defendant  ought  to  have  detailed  and  transcribed  in  the 
publication  the  evidence  of  the  witness.  If  he  had  done  so, 
his  readers  might  then  have  judged  for  themselves.  If  s 
party  is  to  be  allowed  to  publish  what  passes  in  a  court  oi 
justice,  he  must  publish  the  whole  case,  and  not  merelj 
state  the  conclusion  which  he  himself  draws  from  the 
evidence."  "It  is  no  justification,"  said  Bayley,  J.,  "thai 
a  defendant  has  truly  stated,  in  his  publication,  the  speech 
made  by  counsel  in  stating  a  case  to  the  jury ;  he  must  gc 
further  and  show  the  truth  of  the  facts  there  stated.  It  ia 
the  duty  of  a  counsel  to  state  facts,  although  they  may  be 
injurious  to  the  character  of  individuals,  and  he  is  privileged 
so  to  do,  if  he  speaks  conscientiously  according  to  his 
instructions ;  (r)  but  if  it  were  to  follow  that  others  might 
repeat  what  he  says,  it  might  be  most  injurious  to  the 
character  of  individuals  ;  for,  as  to  them,  the  reason  for  the 
privilege,  which  is  the  advancement  of  public  justice,  doei 
not  apply." 
slight  em>r»  in  Slight  errors  must  sometimes  occur  in  reports  of  trials, 
*"~  "  and  if  any  one  of  the  parties  in  a  case  complains  of  the 

tendency  of  a  report  to  injure  him,  the  jury  will  be  asked 
to  determine  whether,  under  all  the  circumstances  of  the 
case,  the  publication  amounts  to  a  libel. 

Where  the  writer  of  a  treatise  on  the  "  Law  of  Attorneys11 
referred  in  his  book  to  the  case  of  the  plaintiff,  as  tntl 
of  an  attorney  who  had  been  struck  off  the  rolls,  whereat 
he  had  only  been  suspended   for  two  years,  as   appeared 

(a)  Lewui  v.  Walter  (4  B.  &  Aid.  605).  (b)  Id.  612. 

(c)  See  Hodgson  v.  Scarlett  (1  B.  &  Aid.  232). 


re  porta. 
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ED    the   very  of    kfaft    case    cited    by    the    writer,       pam  tv. 

Pikbam,  C,J.,  after  pointing  out  to  the  jury  the  important    chat?™  rx 
distinction    bulweon    tho    two    punishments,    and    that    the 
misstatement  was  an  unintentional  mistake,  left  it  to  them 
neat  reasonably  fair  of  that 
which  was  coutaiued   in   the   report,  sad    whotflOT   it  was  a 
mistake  which  arose  from  want  of  reasonable  diligeDOS  snd 
(a) 
The  plaintiff  and  M.  having  been  convicted  of  a  conspiracy 
to  extort  money  from  a  third  person,  an  actum   of  libel  was 
hruuglit  against  the  publisher  of  a  report  of  the  trial,  for 
publishing  thai  the  counsel  who  moved    for  judgment  had 
I  tlio  plaintiff  to  have  been  the  writer  i  tvhieh 

itteu  by  hiui,  but  by  hi*  OQ-OOnspil 
Tin*  plaintiffs  evidence  on  the  ferial  proving  the  greiit  pro- 
bability of  tin-  OOnnsel  alhldod  fa  having  in  fact  mml 
statement  reported,  it  was  held  that  it  WBI  propsrlj  loft  to 
the  jury  to  soj  whether  the  publication  wis  s  Libel,  and,  At 
njnd  ;i  verdict  of  not  guilty,  tliat  thi.s  was  not 
contrary  fco  the  e\  idriier.(fi) 

t"  libel  was  bnnitdit  against  the  propristors  t»f  Report  <>f 
a  n  :•  for  pn bushing  what  purported  to   be   s  n*port  uia  tit*  iu*i 

•  >f  lbs  trial  of  another  action  of  libel,  brought  by  the  same 
plaintiff  against  rhe  proprietoi  'her  newspaper,  who 

the   libd    OH    tttS  ground  of  its  truth.     'It 
stated  tli'  :    which  the   orig  ion  was   brought, 

the  defendant's  proofs  on  the  justification*  and  ths  judge's 
ung  up,  and  ended  by  staling  that  the   pluinhlF  had  a 
verdict  rot  4  was  given   tli.it    WQ&  a  trml  had 

taken  place,  or  whether,  if  it  li  report  in  question  was 

I  impartial  mod  of  it.      Lord   A  bin*/  t«>ld 

the  jury  that  if,  in  their  opinion,  the  report  was  so  worded 
as  to  indicate  a  malicious  motive  against  thr  plaintiff,  or  to 
bo  injurious  to  his  character  by  misstatement,  or  by  con* 
vcying  ri  i  of  his  being  actually  guilty  of  the 

matter  originally  imputed,  notwithstanding  he  was  staled  to 
have  obtained  damages  for  the  imputation p  or  if  the  report 
of  such  a  trial  having  taken  place  was  p  nted 

defendants,  I  should  bo  for  the  plain' 

bu  y  thought  otherwise,  or,  ugh 

containing  some  aUagatioas prqndioia]  to  thr  plaintiff,  yet 
when  taken  altogether!  with  tneallogfd 

was  not  on  the  whole  injurious  to  hini,  the  verdict  should 
be   for   th  iants.     The  jury   having   foil  the 

(a)  BUtkr  r.  Stern,  (U  L  T,  N.  a  M4 ;  4  F.  ft  F,  *S0). 
fcfcfa  r  iarfr  (4  A.  ft  £1.  1016). 
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Paw  iv.      defendants,  the  court  refused  a  rule  for  a  new  trial  on 
ChaftmiIX.    ground  of  misdirection,  (a) 

—  "  In  Dim*  v.  Lawson"  said  Alderson,  B.,  "  the  plaii 

complained  of  the  report  of  a  trial  containing  str 
observations  on  his  character,  but  also  stating  that 
had  obtained  a  verdict  for  50/.  damages.  The  rej 
was  said  to  be  libellous,  because  it  set  out  the  chi 
made  against  the  plaintiff  in  the  first  publication, 
the  trial  I  told  the  jury  to  look  at  the  whole  publical 
and  to  consider  whether,  taking  the  whole  of  it  togethe 
was  such  as  would  be  likely  to  depreciate  the  plainl 
character ;  and  the  jury  decided  that  it  was  not,  bea 
they  found  that  the  damages  awarded  to  the  plaintiff  t 
away  the  impression  which  would  otherwise  arise  from 
statement.  On  an  application  for  a  new  trial,  the  o 
approved  my  direction.  I  perfectly  agree  that  the  law 
infer  malice  from  the  act  of  uttering  or  publishing  slande 
matter  actionable  in  itself  and  not  justified  by  suffic 
cause  ;  but  the  question  here  for  a  jury  is,  whether  slande] 
matter  has  or  has  not  been  published.  That  question 
been  decided  by  them,  under  a  direction  to  take  the  w 
together  and  consider  whether  the  result  is  calculate 
injure  the  plaintiffs  character.  If  the  whole  be  not  slande 
matter,  and  prejudicial  to  the  plaintiff,  it  is  not  actiona 
for,  though  in  one  part  of  the  publication  something 
reputable  be  imputed  to  him,  it  is  removed  by  the  conelo 
whioli  the  jury,  sworn  to  judge  of  its  tendency,  have  arr 
at  ;  the  *  bane  and  antidote*  are  together,  and  for 
jury  to  consider.  Nor  can  we  suppose,  without  pi 
that  the  occurrence  of  such  a  trial  was  mere  invem 
or  that  newspapers  publish  reports  of  merely  imagi 
trials/ \M 

In  an  old  case  (1732^  one  lx>field,  having  recovered  1] 
damages  in  an  action  against  a  person  named  Bankcrof 
maliciously  charging  him  with  felony,  published  in  the  l 
€*  that  Bankoroft  had  conspired  to  charge  him  with 
felony,  that  in  vindication  of  his  character  he  had  broi 
an  action  against  Bunkeroft  for  so  doing,  and  hud  rec^v 
1100/.  damages  against  him."  The  Court  of  King's  B 
made  absolute  a  rule  for  a  criminal  information  against  Li? 
for  this  publication,  because  it  falsely  represented  the  1 
for  Lotield  did  not  bring  his  action  for  a  conspiracy,  bu 
BankcrotVs  maliciously  charging  him  with  felony,  ai 
conspiracy  requires  an  infamous  judgment..."' 

to)  C\ol*«r$  v.  Pxiynt  <o  Tynr.  766). 

{b\  I  J.  7tH>.  \c)  Re  j  t.  I-jiVi  <2  Bam.  Rep,  li 
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Care  must  be  taken  not  to  put  a  general  heading  of  a      p*m  n 
libellous  character  to  what  may  be  in  other  respects  a  fair    ohahu  i 
report  of  a  judicial  proceeding.     A  particular  case,  in  which  Headlrrto 
an  attorney  has  treated  his  client  badly  will  not,  according  report 
to  Byles,  J., (a)  justify  the  prefixing  to  the  report  of  that 
case  a  general  heading  in  the  words  "  How  Lawyer  B.  treats 
his  clients." 

So,  where  a  newspaper  published  a  report  of  proceedings 
in  the  Insolvent  Debtors'  Court  headed  "  Shameful  Conduct 
of  an  Attorney,"  a  plea  stating  that  the  alleged  libel  con- 
tained a  correct  account  of  what  took  place  in  court  was, 
even  after  verdict  for  the  defendant,  held  bad,  on  motion  n<m 
obstante  veredicto,  on  the  ground  that  by  the  prefatory  words 
the  defendant  had  taken  upon  himself  to  make  the  allegation 
of  shameful  conduct  against  the  plaintiff,  (b) 

II.  Reports  op  Parliamentary  Proceedings. 
Reports   of  proceedings   in    Parliament  (c)  may   now  be  Reports  or 

(a)  Bishop  v.  Latimer  (4  K  T.  N.  S.  775).  *££La 

h)  Lewis  v.  Clement  (3  B.  &  Aid.  702.)     See  Lewis  v.  Levy  (El.  Bl.  prmiegea' 


&  EL  637 :  27  L.  J.  287,  Q.  B.). 

(c)  For  our  reports  of  such  fragments  of  the  parliamentary  debates 
of  earlier  times  as  have  come  down  to  us,  we  are  indebted  to  the  private 
labours  of  such  compilers  as  Sir  Symonds  D'Ewes,  in  his  journal  of 
Queen  Elizabeth's  Parliament ;  Sir  Benjamin  Rudyard  (time  of 
Charles  I.) ;  Burton,  who  made  reports  of  the  Commonwealth  Parlia- 
ments ;  Anchitell  Grey,  who  recorded  the  proceedings  of  Charles  II. 'a 
Parliaments;  and  Somen,  who  took  pencil  notes  of  the  debates  of  the 
Convention.  The  first  who  ventured  on  the  practice  of  publishing 
regular  reports  for  general  readers,  appear  to  have  been  the  publishers 
of  "  The  Political  State  of  Great  Britain."  Various  resolutions  had 
from  time  to  time  been  passed  by  both  Houses  against  publishing 
reports  of  their  debates.  There  is  a  standing  order  of  the  House  of 
Lords  of  the  27th  of  February,  1698,  declaring  "that  it  is  a  breach  of  the 
privilege  of  this  House,  for  any  person  whatsoever  to  print,  or  publish 
in  print,  anything  relating  to  the  proceedings  of  the  House,  without  the 
leave  of  the  House;"  and  that  House,  in  1801,  fined  one  Allan  Macleod 
100/.,  and  committed  him  to  Newgate  for  six  months  for  publishing  in  The 
Albion  and  Evening  Advertiser  certain  paragraphs  ordered  to  be  expunged 
from  the  journals  of  the  House,  and  also  a  report  of  the  debate  thereupon 
(43  Lords'  J.  105)  ;  and,  in  the  same  year,  the  printer  and  the  publisher 
of  the  Morning  Herald  were  committed  to  the  custody  of  the  Black  Rod, 
for  publishing  in  that  paper  what  purported  to  be  an  account  of  a 
debate,  which  the  House  resolved  to  be  a  scandalous  misrepresentation 
of  what  had  passed  (43  Lords'  J.  60).  The  House  of  Commons  ordered, 
in  1641,  "  That  no  member  shall  either  give  a  copy  or  publish  in  print 
anything  that  he  shall  speak  here,  without  leave  of  the  House"  (2  Com. 
J.  209)  ;  and  in  1642  resolved  "  That  what  person  soever  shall  print  or 
sell  any  act  or  passages  of  this  House,  under  the  name  of  a  diurnal  or 
otherwise,  without  the  particular  licence  of  this  House,  shall  be  reputed 
a  high,  contemner  and  breaker  of  the  privilege  of  Parliament,  and  so 
punished  accordingly:"  (2  Com.  J.  220.)    In  1694  the  House  resolved 

I  I 
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Past  iv.      regarded  as  standing  uu  the  same  footing  with  reports  of 
cntrm  ix.    proceedings  in  courts  of  justice. 

—  For  a  long  time  the  law  on  the  subject  remained  in  a 

"  That  no  news-letter  writers  do  in  their  letters,  or  other  papers  that 
they  disperse,  presume  to  intermeddle  with  the  debates  or  any  other 
proceedings  of  this  House  (11  Com.  J.  193):  and  repeated  the  same 
resolution  in  1695  (/#/.  439),  1697  (12  Com.  J.  48),  1703  (14  Com.  J. 
270)  and  1722  (20  Com.  J.  99).  In  the  last-mentioned  year  the  Com- 
mons also  resolved,  "  That  no  printer  or  publisher,  of  any  printed  news- 
papers, do  presume  to  insert  in  any  such  papers  any  debates  or  any 
other  proceedings  of  this  House  or  any  committee  thereof :n  (lb.)  In 
1728  the  House  resolved,  "  That  it  is  an  indignity  to,  and  a  breach  of 
the  privilege  of,  this  House,  for  any  person  to  presume  to  give,  in 
written  or  printed  newspapers,  any  account  or  minutes  of  the  debates  or 
other  proceedings  of  this  House,  or  of  any  committee  thereof;"  and 
u  that  upon  discovery  of  the  authors,  printers,  or  publishers  of  any  such 
written  or  printed  newspaper,  this  House  will  proceed  against  the 
offenders  with  the  utmost  severity:"  (21  Com.  J.  238.  See  farther 
orders,  23  Com.  J.  148 ;  23  Com.  J.  754 ;  29  Com.  J.  207.)  In  a 
debate  which  took  place  on  the  subject  in  1738,  Mr.  Pulteney  said  he 
thought  no  appeals  should  be  made  to  the  public  with  regard  to  what 
was  said  in  the  House,  "  and  to  print  or  publish  the  speeches  of  gentle- 
men in  this  House,  even  thongn  they  were  not  misrepresented,  looks 
very  like  making  them  accountable  without  doors  for  what  they  say 
within.  Besides,  sir,"  added  the  honourable  member,  "  we  know  very 
well  that  no  man  can  l>c  so  guarded  in  his  expressions  as  to  wish  to  see 
everything  he  says  in  this  House  in  print:"  (Pari.  Hist.  vol.  10,  p.  283.) 
Sir  Kobert  AValpole,  in  the  same  debate,  complained  (p.  285)  that  in 
some  of  the  reports  he  had  been  made  to  speak  tne  very  reverse  of  what 
he  meant :  and  that  in  others,  nil  the  wit,  the  learning,  and  the  argu- 
ment had  been  thrown  into  one  side,  and  into  the  other  nothing  but 
what  was  low,  mean,  and  ridiculous;  and  yet,  when  it  came  to  the 
question,  the  division  has  gone  against  the  side  which  upon  the  face  of 
tne  debate,  had  reason  and  justice  to  support  it,  so  that,  had  he  been  s 
stranger  to  the  proceedings  and  the  nature  of  the  arguments  themselves, 
he  must  have  thought  this  to  be  one  of  the  most  contemptible  assembhei 
on  the  face  of  the  earth.  The  debate  ended  in  a  resolution,  "  That  it  it 
a  high  indignity  to,  and  a  notorious  breach  of  the  privilege  of  tmt 
House,  for  any  news- writer,  in  letters  or  other  papers  (as  minutes,  or 
under  any  other  denomination),  or  for  any  printer  or  publisher  of  any 
printed  newspaper  of  any  denomination,  to  presume  to  insert  in  the  said 
letters  or  papers,  or  to  give  therein,  any  account  of  the  debates  or  otter 
proceedings  of  this  House,  or  any  committee  thereof,  as  well  during  the 
recess  as  the  sitting  of  Parliament ;  and  that  this  House  will  proceed 
with  the  utmost  severity  against  such  offenders."  It  must  be  remem- 
bered that  there  was  considerable  ground  for  complaining  of  the  manner 
in  which  the  debates  were  at  this  time  misrepresented  in  the  reportt 
which  appeared ;  language  and  sentiments  being  frequently  attributed 
to  members  which  they  never  used  or  entertained.  We  are  told  is 
Hawkins's  ''Life  of  Johnson,"  that  the  parliamentary  reports  written  bf 
him  (for  the  Gentleman's  Mat/adne)  were  the  only  part  of  his  writings  whs* 
gave  him  any  compunction ;  being  frequently  written  from  very  slender 
materials,  and  often  from  none  at  all — the  mere  coinage  of  his  ov> 
imagination.  Of  Pitt's  famous  speech  in  reply  to  Horace  Walpole,*t 
learn  from  u  BosweU'g  life  of  Johnson"  that  the  Doctor  avowed  km 
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■,   but   the  decision    of  the  Court  of  Queen's 
h  in  the  recent  ease  of  WoMOH  r.   Watimr{c£\  nifty  be  con- 
to  have  placed  beyond  donbt(A)  tlie  right  to  publish, 
without  liability  to  civil  action  or  criminal  proceeding, 
and  fair  report  of  p.iHinm  nr  a  though 

m  matter  defamatory  of  an  individual.  (<*) 
In  that  case  an  action  was  brought  against   the  publi 
of  the  Times  newspaper,  for  un  alleged  libel  oont 

report  of  i  debate,  which  took  place  in  the  lluusrut'  tarda. 
Ml  t!  mtstion  of  a  petition    by  the    plaintiff, 

ial  officer  with  having  been  guilty  of  dia- 

nductman}  years  previously,    Oookbttrn,  0.  J.j 

ted  the  jury  that  if  tl  1  thai  the  matter 

ful  and  report  of  (be 

figs  tit  th**  House  of  Lords,  and  of  th**  ipeeohas 
Ihlivcrcd  it  was  in  point  of  lawn  privil 

publication,   and   mho   which   was   lint  the   subject   of  a  civil 

tion      Tbe  jury  having  found  a  i 

nisi  w«  ;  e  new  trial  on  the  ground  of 

ti,  which  waa  afterwards  discharged.  The  ded 

Iding  "1  saved  appearances 
bat  the  Whig  dugs  hIiumM  nol  \\x 
1    Id  <m  id*  the  i  Elousos  of  Partis 

again*!  t)ir  pohlirutiou  of  their  debates,  recourse  wrss  bad  to  the  •  \j>«  dienl 
of  pahluJiin^  he  dehates  in  the  ion  ate  of  Miipm  UUiputia,  or 

mm  i  Ionian  s,iiih,  with  Roman  oamas  ailapted  to 

M-ver*l  Npestfess.      In  1771,  <  clone]  (icorge  Onal  i  complain) 

■ 
upoeohes  and  re  I  m 

of  the  order,  ami  in  breach  of  \\w  privilege  ^t  Ihl  HaOi  ,  mWi 
the  priii taiatikoald  be  brought  u»  juatj         ; 
!;    orders  were  baited   fo 
phi-'  n  a  ferment;  miita  aaamililml  irauid  tfr  Hi 

MkI  ultimate!-  tiding  print*  t>    «-♦  re  wrested  l»v  foi 

k  of  the  parliamentary  iiiesseu>;<  r<     Since  I 
roadi'  SO  i -hiM  k,  lbs  publication  oJ  debate*  <rf  either  Llouae. 

r.  \.  s.  log,  i4,  ^  B. 

II  of  exo  ] 

'    it,  s/ho  presided  si  '*>< 
tatter  has  m  I  any  further, 

[fsasanVi    IWIiAinentarv 

kafJ, 

na  unsuccessful  Vet 

i  in 
k  hich  ntruotft  n  vr« 
His  main  grounds  inabt^l 


'•    fas! 

sa  no  aeti< 

of  a  parliatn* 

lUoaanl,  p.  U2b 
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pa«t  iv.      of  the  court  was  delivered  by  Cockburn,  C.  J.,  in  an  elabo- 
chato  ix-    rate  judgment. 

"*""  "  The  main  question  for  our  decision/'  said  his  Lordship, 
"  is,  whether  a  faithful  report  in  a  public  newspaper  of  a 
debate  in  either  House  of  Parliament,  containing  matter 
disparaging  to  the  character  of  an  individual  as  having  been 
spoken  in  the  course  of  the  debate,  is  actionable  at  the  suit 
of  the  party  whose  character  has  thus  been  called  in  question. 
We  are  of  opinion  that  it  is  not.  Important  as  the  question 
is,  it  comes  now  for  the  first  time  before  a  court  of  law  for 
decision.  Numerous  as  are  the  instances  in  which  the  con- 
duct and  character  of  individuals  have  been  called  in  ques- 
tion in  Parliament,  during  the  many  years  that  parliamentary 
debates  have  been  reported  in  the  public  journals*,  this 
is  the  first  instance  in  which  an  action  of  libel,  founded 
on  a  report  of  a  parliamentary  debate,  has  come  before  a 
court  of  law.  There  is,  therefore,  a  total  absence  of  direct 
authority  to  guide  ns.  There  are,  indeed,  dicta  of  learned 
judges  having  reference  to  the  point  in  question,  but  they 
are  conflicting  and  inconclusive,  and,  having  been  unneces- 
sary to  the  decision  of  the  cases  in  which  they  were  pro- 
nounced, may  bo  said  to  be  extra-judicial Both  the 

principles  on  which  the  exemption  from  legal  consequences 
is  extended  to  the  publication  of  the  proceedings  of  courts 
of  justice,  appear  to  us  to  be  applicable  to  the  case  before 
us.  The  presumption  of  malice  is  negatived  in  the  one  case 
as  in  the  other  by  the  fact  that  the  publication  has  in  view  the 
instruction  and  advantage  of  the  public,  and  has  no  reference 
to  the  party  concerned.  There  is  also  in  the  one  case  as  in 
the  other  a  preponderance  of  general  good  over  partial  and 
occasional  evil.  We  entirely  concur  with  Lawrence,  J.,  in 
Rex  v.  Wright,(u)  that  the  same  reasons  which  apply  to  the 
reports  of  the  proceedings  in  courts  of  justice  apply  also  to 
proceedings  in  Parliament.  It  seems  to  us  impossible  to  doubt 
that  it  is  of  paramount  public  and  national  importance  that 
the  proceedings  of  the  Houses  of  Parliament  shall  be  commu- 
nicated to  the  public,  who  have  the  deepest  interest  in  know- 
ing what  passes  within  their  walls ;  seeing  that  on  what  is 
there  said  and  done,  the  welfare  of  the  community  depends. 
Where  would  be  our  confidence  in  the  Government  of  tie 
country,  or  in  the  Legislature  by  which  our  laws  are  framed, 
and  to  whose  charge  the  great  interests  of  the  country  art 
committed  ?  where  would  be  our  attachment  to  the  consti- 
tution under  which  we  live,  if  the  proceedings  of  the  gretf 
council  of  the  realm  were  shrouded  in  secrecy,  and  conceal^ 
(a)  8  T.  R.  298, 
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from  the  knowledge  of  the  nation  ?     How  could  tbfl 
municatiotr*  between  the  representative*  of  the  people  and 
their  constituents,  which  are  so  essential  to  the  working  of 
the    representative    system,    be    usefully   carried    <>n,   if    the 
Qciee  were  kept  in  ignorance  of  what  their  repre- 
ss are  doing?     What  would  become  of  the  right  of 
loning   on    all    measures    pending    in    Parliament,   the 
undoubted  right  of  the  subject,  if  the  people  are  in  l» 
in  ignorance  of  what  g  in  either  House  ?    Can  any 

man  bring  himself  to  doubt  that  tin-  publicity  given  in 
rn  times  tn  what  passes  in  Parliament,  is  essential  to 
the  maintenance  of  the  relations  between  the  Government, 
the  Legislature,  and  the  country  at  large  ?  It  may,  no  doubt, 
be  said  thatr  while  it  may  be  necessary  as  a  matter  of 
national  interest  that  the  proceedings  of  Parliament  should 
in    general   t-  ptibbOpyefl    that  debates  in  which  the 

rharat  trr   of  individual*   is   brought  into  question   ought  to 

Oppressed.     But  to  this,  ill  addition  to  the  difficult 
which   parties   publishing  Partt*mut*ry  reports  would  be 
placed   it*  this   di^tin-  <     to    be  enforced,    aud    I 

Critically  scanned   to  see  w belli' 

3!    may  be  further  answered   that 
s,  nn  Babied   bo  whieh  tin-  public  have  a 
deep  in   all   that  relates  t<>  the   OOndWl   of 

poblii  of   Parliamentary 

ti  which  mure  requires  t»>  be  made  known  than  an 
.  .  .   .   Lastly,  what  greater  anomaly 
or   more   Hagrant   iujustiee   oonld   present   itsrlt'  than 
whil-  I  the  imp  i  of  giving  publicity  to 

Bouses  of  Parliament  not  only  sat 
r  dabitoij  but  tltO  take  measun 
j^ivu  to  those  who  report  themj  while  every  member 

of  the  educated  portion  of  the  cotnmn  m  the  h 

»ka  with  oag  be  debatea  of 

M  n  part  of  the  duty  oftbfl  public 

to  fnmiah  an  aoooonl  passes  then*,  we 

hold     that    a    party    publishing    a    Pin-] 

held    liable  :  came 

alar  indii  happen  to  bo 

led  in  question?'1 

u  ut    orgod  ty  of  publishing 

unitary   proceedings  as  being  in  &  the 

I  both    Hon  I'arhamcnt,  hi*   L 

ibip  replied:  "The  fact,  no  doubt,  i*   that  each   11 

{a)  L9  U   i    H  M[  K  L  J. 

j.  4  b 
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iment  does,  by  its  standing  orders,  prohibit  the  publi* 
1  of  its  debates.  But,  practically,  each  House  not 
permits,  but  also  sanctions  and  encourages  the  publi- 
1  of  its  proceedings,  and  actually  gives  every  facility 
tose  who  report   them.     Individual   members   correct 

speeches  for  publication  in  Hansard,  or  the  public 
als ;  and,  in  every  debate,  reports  of  former  speeches 
ined  therein  are  constantly  referred  to.  Collectively, 
rell  as  individually,  the  members  of  both  Houses 
i  deplore,  as  a  national  misfortune,  the  withholding 
debates  from  the  country  at  large.  Practically 
ting,  therefore,  it  is  idle  to  say  that  the  publication  of 
amentary  proceedings  is  prohibited  by  Parliament 
standing  orders  which  prohibit  it  are  obviously  main- 
d  only  to  give  to  each  House  the  control  over  the  publi- 
n  of  its  proceedings,  and  the  power  of  preventing  or 
ctiug  any  abuse  of  the  facility  afforded.  Independently 
te  orders  of  the  Houses,  there  is  nothing  unlawful  in 
shing  reports  of  parliamentary  proceedings.  Prac- 
y,  such  publication  is  sanctioned  by  Parliament ;  it  is 
itial  to  the  working  of  our  parliamentary  system,  and  to 
welfare  of  the  nation.  Any  argument  founded  on  its 
ed  illegality  appears  to  us,  therefore,  entirely  to  fail, 
dd  either  House  of  Parliament  ever  be  so  ill  advised  as 
revetit  its  proceedings  from  being  made  known  to  the 
try — which  certainly  never  will  be  the  case — any  pub- 
on  of  its  debates  made  in  contravention  of  its  orders 
d  be  a  matter  between  the  House  and  the  publisher. 
the  present  purpose,  we   must  treat  such  publication 

every  respect  lawful,  and  hold  that,  while  honestly  and 
fully  carried  on,  those  who  publish  them  will  be  free  from 
I  responsibility,  though  the  character  of  individuals  may 
lentally  be  injuriously  affected." (a) 
ic  report,  in  order  to  be  protected,  must  be  a  full  and 
one  of  the  entire  debate,  setting  out  whatever  is  said  in 
\r  of,  as  well  as  what  is  said  against,  the  individual 
*e  conduct  may  be  the  subject  of  discussion.  A  report 
lly  that  part  of  a  debate  which  reflects  on  an  individual, 
le  which  unfairly  and  injuriously  represents  its  bearing 
l  him,  would  not  be  justifiable.  "The  analogy  between 
sase  of  reports  of  proceedings  of  courts  of  justice  and 
b  of  proceedings  in  Parliament  beiug  complete,  all  tbe 
■ations  placed  on  the  one,  to  prevent  injustice  to  indi- 
Fils,  will  necessarily  attach  to  the  other.  A  garbled  or 
isA  report,  or  of  detached  parts  of  proceedings,  published 

intent  to  injure  individuals,  will  equally  be  disentitled 
i  L.  Rep.  4  Q.  B.  95 ;  19  L.  T.  N.  S.  418;  38  L.  J.  45,  Q.  B. 
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MM Whatever  would  deprive  ;t  r  Papt  iv 

ings  in  I  I  jtiattoeof  immunity  will  equally    cbato  ul 

apply  bo  ;«  report  i >f  proc codings  in  Parliament,  "(ci) 

Though  |  m,  t  either  House  may,  with  impunity,  Pubii»ik»  bj  i 

mako,  in  (lie  House,  I  Kpaeek  defamatory  of  an  individual,  SJJJJtpHi 
the  publication  of  that  speech  alone,  whether  by  himself 
by  another  person,  is  libellous;  unless,  perhaps,  where 
is   published  bond  fide  for  the  information  of  his  con- 
stituents 

In  B  nlim,(h)  tried  before  Lord  Kenyon,  in 

77  I,  the  defendant  had,  in  the  House  of  Lords,  read  from 
written  paper  a  speech  highly  defamatory  of  an  attorney, 
"  afterwards  had  it  published  in  several  newspapers; 

a  criminal   information   was  tiled   against  him.     On 
B  trial  he  argued  that,  as  his  privilege  of  Parliament  gave 
im  immunity  for  the  delivering  of  the  speech  in  the  !  I 
he  was   also    dispunishable    for   its  publication  ;   but   Lord 
my  on  held  tliat,  although  the  defendant  was  not  atnen- 
le  to  the  jurisdiction  of  the  court  t  i  in 

t,  yet   lie  was  liable  for  its  publication,  if  U  BMU 
tirf amatory  matter,  remarking,  u  that  a  membt  i 
'arliatncut  had  certainly  a  right  to  publish  his  speech,  but 
h   should   not  be   mad«  f  slander 

t  any  individual  \  if  it  was,  it  was  a  libel/' 
r.  vreevy(c)  was  a  stronger  case.     There  the  defen- 
dant, a  member  of  thr   11  CoflMnOMi  had  mail* 

to,  a  speech  containing  several  charges 
against  a  man  named  Kirkpati i<  k  Yn  incorrect  report  of 
the  debate  having  appeared  in  the  Liverpool  and  other 
papers,  the  defendant  r  of  hi*  IpStoh  to 

,  wiiii  ■  Gbfl  would 

ptj1  which   was  1 1   of  a   criminal 

I  judge  told  the  jury.  OB  the  autho- 
rity of  Bm  v.  /  IWliam 
w»*  answerable  for  pub             what  he  has  delivered  in 

in    Parliament,    if 
The  jury    ha  ml    guilty,  s   uu 

wm  made   it  ing's  Bench  tor  tin 

pfrutti  he  uuurl  lously  refi 

lO    grant    a    rule.       Lord     Klleub 

mem  I  be    Houne  of  Coram  ken  what  he 

thought  material,  and  what  he  was  at  bl  speak  in 

I    momlu  it  House,      no  far  In 

nvdeged :  but  In  I  stopped  there  ;  but,  una' 

House,  has  chosen  to  nub' 
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speech  in  what  he  has  pleased  to  call  a  more  corrected  I 
and  in  that  publication  has  thrown  out  reflections  injc 
to  the  character  of  an  individual.  The  only  questi< 
whether  the  occasion  of  that  publication  rebuts  the  infe 
of  malice  arising  from  the  matter  of  it.  Has  he  a  ru 
reiterate  these  reflections  to  the  public;  and  to  ac 
them  as  an  oratio  ad  populum,  in  order  to  explai 
conduct  to  his  constituents  ?  There  is  no  case  in  pra 
nor,  I  believe,  any  proposition  laid  down  by  the  best 
writers  upon  the  subject,  that  leads  to  such  a  conclui 
To  the  same  effect,  Le  Blanc,  J.:  "Every  membei 
privilege  of  speech  in  Parliament ;  but  when  he  pub; 
.  his  speech  to  the  world,  it  then  became  the  subjc 
common  law  jurisdiction  ;  and  the  circumstances  < 
being  accurate  or  intended  to  correct  a  misrepresent 
would  not  the  less  make  him  amenable  to  the  commc 
in  respect  of  the  publication." 

The  authority  of  Rex  v.  Crcevy,  so  far  as  it  is  undei 
to  decide  that  the  publication  of  his  speech  by  a  mem 
Parliament  can,  under  no  circumstances,  be  justified 
contains  matter  defamatory  of  an  individual,  is 
weakened  by  the  opinions  expressed  with  reference 
by  eminent  judges  in  two  recent  cases. 

In  Davison  v.  Duncan, (a)  Lord  Campbell,  C.J. ,  said 
Hex  v.  Crcevy  has  been  mentioned,  I  will  add  that,  the 
perfectly  concur  in  the  doctrine  of  Rex  v.  Lord  Abingdoi 
a  malicious  publication  of  his  speech  by  a  member  of 
House  of  the  Legislature  is  not  privileged,  I  should 
that  a  publication  of  a  report  of  his  speech  by  a  m< 
of  the  House  of  Commons,  bona  fid*;  addressed  to  hi 
stituents,  would  be  privileged ;"  and  Crompton,  J., 
that,  "  The  privilege  in  such  a  case  would  arise  becau 
publication  was  as  a  communication  between  a  membi 
his  constituents,  and  not  because  it  was  a  report  of 
took  place  in  Parliament." 

In  the  more  recent  case  of  Wason  v.  Walter, {Jb)  Cod 
C.J.,  in  delivering  the  judgment  of  the  Court  of  Q 
J5ench,  said  :  "  Our  judgment  will  in  no  way  interfer 
the  decisions  that  the  publication  of  a  single  speech  1 
purpose,  or  with  the  effect  of,  injuring  an  individual,  i 
unlawful,  as  was  held  in  the  cases  of  Ilex  v.  Lord  Abin</<li 
Hex  v.  Crecvy.  At  the  same  time  it  may  be  as  well  to  o 
that  we  are  disposed  to  agree  with  what  was  said  in  Dav 
Duncan,  as  to  such  a  speech  being  privileged,  if  botut  fid 
lished  by  a  member  for  the  information  of  his  constitu 

(a)  7  El.  &  Bl.  233 ;  26  L.  J.  107,  Q.  B.  (b)  (Jbi  t 
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III.  Reports  op  Public   Mk  stings. 


Pait  IV, 

Fair  and  correct   reports  of  the  proceedings   at    public  r*t™w pumic 

cn+»iin*ft  not 


mooting*  do  Dot  enjoy  tin  privilege  as  similar  reports  pSTS!fl«L 

of  judicial  or  parliamentary  proceeding*. 

"  A  fair  account  of  what  takes  place  in  a  court  of  justice," 
says  Lord  Campbell, (a)  M  is  privileged.  The  reason  is  that 
the  balance  of  public  benefit  from  the  publicity  is  great. 
»f  great  Ooneeqnenoe  that  the  public  should  know  what 
takes  place  in  court  ;  and  the  proceedings  are  under  the 
>1  of  the  judges.  The  inconvenience,  therefore,  arising 
from  the  chane,    of  the  injury  to  priv;  Bote*  in  intini- 

-niall  as  compared  to  the  Convenience  of  publ 
Hut   it  has  never  yet  been  contended  that  such  a  privilege 
oxteud<  kO  a  report  of  what  takes  plaee  at  all  public  meetings. 
If  confined  to  a  report  of  what  was  relevant  to  the 
'A  of  the  meeting,  it  would  extend  the  privih- 

tthrming  exteni At  such  d  things  m»\ 

v    rele\Taut    to    the    subject    in    hand, 
calumnious.      lu  what  an  unhappy  situation  the  oalumnJ 

n  would  be,  if  the  calumny  might  be  published,  and  yet 
oold  not  bring  an  action  and  challenge  the  publish. 

truth  !    Th»4  Legislature  may  think  fit  to  extend  the 

lege  of  publication  beyond  tiie  liiniti  to  which   it 

If  it   i  impose  such   reetrietioiu  on  the 

extension  as  it  thinks  tit.      YV  law  can  onh 

say  how  the  law  now  stands;  and,  according  to  that,  it  is 

clear  the  aetion  lies,  and  the  plea  is  bad." 

km  in  ties  (,i  r  a  libel  published  in  aeiainlry 

newspaper,  and  purp<  it  of  th< 

iugsofamec;  tlepoollfl 

ra,  at  whieh  i  i  t ht*  Bishop  of  Durham  to 

il  EJari  le] 1  ©  d  ui  said  bj 

to  have  been  pn  tintiff, 

tli  i  t.u  v.  fr« on   tin  bianop,   by 

The  defendant  i  that  tit* 

v<  taken  place,  did  take  piece 
g   uf  th<  tin 

lepool     Imijm 
Atld  i\  ■  ilrgcd   lit  faithful, 

i    what   took  place  at  the  meeting,  rind 
ij-died  without  malice,      Thfl  |»let  svms  held 
A  libellous  publication  cannot    :  d  on  the  ground 


i^rli. 
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Pam  iv      that  the  matter  contained  in  it  was  promulgated  at  a  public 
ciumufc  ix    meeting  called  to  petition  Parliament. (a) 
ifcgn^Z^i  Id  an  Irish  case,(6)  in  which  the  privilege  accorded  to  reports 

Bo«nia  or  of  proceedings  of  courts  of  justice  was  claimed  for  reports  of 

the  meetings  of  boards  of  guardians,  Pigot,  C.B.,  said :  "  A 
difference,  great  and  obvious,  exists  between  their  proceed- 
ings and  those  of  courts  of  law,  in  reference  to  some,  at  least, 
of  the  grounds  on  which  the  publication  of  fair  reports 
of  the  latter  are  generally  held  to  be  privileged.  Courts  of 
justice  are  open  to  all  the  public  who  can  conveniently  be 
accommodated  within  them.  The  public  have  a  right  to 
be  admitted  to  witness  their  proceedings.  No  such  right 
exists  of  being  admitted  to  witness  the  proceedings  of 
boards  of  guardians ;  they  have  the  power  of  deliberating 
(I  believe  rarely  exercised,  and,  I  believe,  the  rarer  the 
better)  with  closed  doors.  Again,  every  court  of  justice  has 
.  some  presiding  authority,  with  ample  power  to  unftinfami 
order,  and  to  control  within  due  bounds  the  discussions 
which  take  place  before  it.  The  guardians  have  no  presid- 
ing authority  save  that  of  the  chairman,  with  very  limited 
powers.  It  is  obvious  that,  in  such  a  body,  discussions  and 
accusations  may  take  place  altogether  ex  parte,  and  may  be 
made  the  medium  of  the  most  injurious  charges  against 
individuals  in  their  absence,  without  inquiry,  without  even 
adequate  means  of  instituting  inquiry,  or  of  enforcing  the 
production  of  proofs,  and  without  any  presiding  authority 
having  sufficient  power  to  control  or  direct  the  proceedings. " 
Baport  made  to  Even  where  the  Legislature  renders  imperative  the  publi- 
ofheLttL  offloer  cation,  at  a  specified  time,  of  a  report  made  by  a  medical 
officer  of  health  to  a  vestry  board,  and  directs  that  copies 
shall  be  given  to  any  person  on  paying  for  them,  a  publisher 
of  a  newspaper  will  not  be  justified  in  publishing  it,  even 
without  comment,  as  part  of  a  report  of  the  proceedings 
of  the  parish  vestry,  at  any  rate  before  it  has  been  published 
by  the  vestry,  as  directed  by  the  Act  of  Parliament. (c) 

A  newspaper  proprietor  was  held  liable  for  publishing, 
under  the  circumstances  last  referred  to,  the  following  libvl 
of  the  plaintiff,  a  chemist  and  druggist :  "  1  cominunicaUHl 
some  time  since  with  the  Registrar-General  upon  the  giving 
of  false  medical  certificates  by  Mr.  P.,  of  Exmouth-street. 

(a)  Hcana  v.  Stotrrll  (12  A.  &  E.  719). 

Jb)  lHcrct  v.  EUU  (6  lr.  L.  Rep  X.  S.  05,  66).  In  this  case  the 
endant  handed  to  the  newspaper  reporter  a  correct  report  of  his 
own  speech,  and  the  court  was  of  opinion  that  it  appeared  on  thr 
defence  itself,  that  the  report  of  the  proceedings  was  not  a  fair  out*. 

(c)  Pof)ham  v.  lHckburn  (7  H.  &  N.  891;  5  L.  T.  X.  S.  «4(J;  31  L.  J. 
133,  Ex.). 
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The  Registrar  has  requested  the  district  registrar  to  warn  this 
person.  I  beg,  however,  to  advise  t  In  -  vestry  to  communicate 
with  th<  iat  :i  prosecution  for  forgery 

may  be  instituted*  It  is  most  important  to  the  welfare  of 
this  district  that  this  proceeding  be  put  a  decisive  stop  to/' 

u  In     tl.  ml   Wilde,    Pi.,  delivering   the  judg- 

ment of  the  Court  of  Exchequer,  "the  plaintiff  is   entitled 
to  judgment.      The  defendant  has   published  that   of  the 
plaintiff  which  is  undoubtedly  a  libel,  and  which  is  untrue. 
Be  seeks  to  protect  himself,  on  the  ground  that  the  publi 
tion  is  a  correct  report  of  a  document  read  at  a  meetiug  of 

Clerkenwell  vestry,  which  document  must  have  l> 
published  and  sold  at  ■  small  price  by  the  vestry  in  a  short 
time.  But  we  are  of  opinion  this  furnishes  no  defence. 
Undoubtedly,  the  report  of  a  trial  in  a  court  of  justice,  bi 
which  this  document  had  been  read,  would  nut  make  th  • 
publisher  thereof  liable  to  an  action  for  libel,  and  reasonably  ; 
such  reports  only  extend  that  publicity  which  is  so 
important  a  feature  of  the  administration  of  the  law  in 
Kngland,  and  thus  enable  to  be  witnesses  of  it,  nut  met 
the  OBft  can  hold,  but  the  thfflMMttb  who  can 

rend  th  ^.      Hut  no  ciise  haa  decided  that  the  rep 

what  takes  place  at  the   meetiug  of  such   a   body  as   tin- 
Toatry  are  so  privili  in  the  argu- 

ment an   authority  that  they    ire   not.      Then,   is    t 

publication  justified  by  the    sta:  Idit    the 

documents  would  have  been  accessible  to  the  public  in  a 
abort  ti  itigfe    not   publiahed  by   the  defendant  j  but 

i  cannot  justify  his  intininating  the  publication,  and 
gi\  it  an  answer 

;ght   ha.  »mo  subaoqu 

rep  i  which   would  then  have  been  OH 

lated  with  t  Thia  defence,  therefore*  ftili.     It 

further    OOD  that    this   libel    might    be    )>, 

m»'  on  ■  subject  of  public  inter- 

The  answer  in — thit  in  not  a  discussion  or  comment,     I 
the  statement  of  a  fact.       To  oh  man  ineorreclly  with 

a  disgraceful  a< 

bin  t c tl v  Meted.     Then?  tho  writer  may,  by 
opr  Limn  the  aubject  of  his  remark 

•  tahip  added  :  "  I  be  birth 

Eat  mine  <>r  amet   Ike   tattli 
whether,  at  publication,  it  mi^Ic  be 

liter-     to    n  [nil 

(a)  Dacuom  v,  Ihtncan  (a«(/t  p.  489)  u  probably  Ua  cue  referred  to. 
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Past  iv.  On  the  trial  of  an  action  for  a  libel  contained  in  a  news- 

OvAPna  ix.    paper  report  of  what  occurred  before  one  of  the  Commis- 

—         sioners  of  Inquiry  respecting  Corporations,  Pattison,  J.,  ruled 

that  evidence  of  the  accuracy  of  the  report  could  not  be 

given  as  a  matter  of  justification,  though  it  might  be  given 

in  mitigation  of  damages,  (a) 


Caaeof 

StocJtdaUr. 

Hamtard 


CHAPTER  X. 

PUBLICATION  OF  PARLIAMENTARY  PAPERS. 

With  regard  to  papers  published  by  order  of  either  House 
of  Parliament,  the  decision  of  the  Court  of  Qneen's  Bench, 
in  the  case  of  Stochtale  v.  Hansard,(b)  led  to  an  important 
alteration  of  the  law  by  Act  of  Parliament. 

The  Court  of  Queen's  Bench  decided,  in  that  celebrated 
case,  that  it  was  no  defence  to  an  action  for  publishing  a 
libel,  that  the  defamatory  matter  was  part  of  a  document 
which  was,  by  order  of  the  House  of  Commons,  laid  before 
the  House,  and  thereupon  became  part  of  the  proceedings 
of  the  House,  and  which  was  afterwards,  by  order  of  the 
House,  printed  and  published  by  the  defendant,  and  that 
the  House  of  Commons  had  resolved,  declared,  and  adjudged 
"  that  the  power  of  publishing  such  of  its  reports,  votes, 
and  proceedings,  as  it  shall  deem  necessary  or  conducive 
to  the  public  interests,  is  an  essential  incident  to  the 
constitutional  functions  of  Parliament,  more  especially  to 
the  Commons  House  of  Parliament,  as  the  representative 
portion  of  it." 

The  libel  complained  of  in  this  case  by  the  plaintiff  (a 
bookseller  and  publisher  of  books)  was  contained  in  a  book 
entitled  "  Reports  of  the  Inspectors  of  the  Prisons  of  Great 
Britain,"  and  in  a  printed  paper  containing  a  copy  of  the 
reply  of  two  of  the  Inspectors  of  Prisons  for  the  Home 
District  to  a  report  of  the  Court  of  Aldermen,  to  whom  it 
had  been  referred,  to  consider  the  first  report  of  the  in- 
spectors, so  far  as  related  to  the  gaol  of  Newgate ;  and  the 
libel  consisted  in  statements  made  by  the  inspectors,  with 
reference  to  a  physiological  and  anatomical  book  published 
by  the  plaintiff,  to  the  effect  that  it  was  of  a  most  disgusting 
nature ;  that  the  plates  were  indecent  and  obscene  in  the 
extreme,  and  uot  calculated  only  to  attract  the  attention  of 

(a)  Charlton  v.  IVatton  (6  C.  &  P.  385).  (b)  9A.&E.  1. 
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per  ueeted  with  surgical  that  the  inspectors 

1   applied  to  several   medical    bookseller*,  who  all  gave  it 

thr    ^ame  eharactrr,  and  described   it  as  our 

(the  pla  ibscene  bonks. 

The  defendants,  tfeasra.  Hansard,  printers  to  tin-  Boom  ^i 

itii<in>,  in  ;i  Ums  plea,  which  W&a  demurred  to,  pleaded  that 

the  ivport  of  tlu-  EnspeoioM  of  Prisons  wu  laid  before  the 
Boaseof  Commons  pursuant  to  Art  of  Parliament,  and  that 
the  House  had  ordered  the  report  to  be  printed  ;  that  a  copy 
of  the  report  made  by  the  Committee  of  the  Court  of  AM 
man,  had  also,  by  the  order  of  tie  Bottt6  of  Commons,  be 
laid  before  it  and  printed j  that  tin-  reply  of  the  inspectors 
t«.  \\i\<  report  had  also  been  ordered  by  the  House  to  be  laid 
before  il  end  printed; (a)  that  the  defendants  bed  published 

tors  and  their  reply  by  the  authority 
of  the  Boose  of  Commons,  and  as  direct     I  and  ordered   by 
aud  resolutions  of  the  Sonne,  and  not  otherwifl 

I,    farther,    that    the    House  had   resolved,    declared,   and 

adjudged,  thai  the  power  of  publishing  tank  of 

nud  pro.  ,  as  it  all  a  aaoeseary  or  son- 

to  the  public  interests,  is  an  essential  incident  to  the 
tl    functions  of   Parliament,    more  rapeoiall) 

of  Parliament  as  the  representative 

n  of  it. 
After  long  and  elaborate  arguments,  lasting  several  days, 
the  court  held  that  the  plea  act  out  no  defence  to  the  action. 
Tie  which  ure  proportionately  long  and  elaborate, 

d  fully  with  tin*  important  constitutional  qu 
i  in  the  case,  will  well  repay  a  a  ireful  pen 

st  ground  of  defence  relied  >u  in 
arg  grievance  com  plained  of  was  an 

ne  by  order  of  the  Bonae  of  Commons,  h  superior 

to  any  court  of  law,  and  none  of  *  gs  were 

to    I  d    in   any  way,    Lord    Den  man,  C\J.,  said  :(r) 

"  It  in  a  claim  for  an  arbitrary  power  to  aut  lie  com- 

tniasion  of  any  act  what  I n  half  of  a  body  which,  in 

the  same  argument,  is  adnic  to  be  ahi  supreme  power 

in  the  state.     The  supremacy  of  Parliament,  the  foundat 

(a)  The  report*  wt*rv  pri  ^xr»  of  the 

Hour*,  but  aJbo  for  put  he  proceeds  to  be applied  to  the  general 

ezpeuec*  of  printing  by  the  I  tour*- 

(b}  Cockbum  tffcsiy  judjfunaiu  of  Loj 

and  ta  colhsrieiiei  in  thi*  c,«  •   juliic*  who 

pronoun  -od   rvvervnc*j  to  long  as  th*-  laws  of 

tnifUxul  anil  a  ivg&rd  for  the  rights  ami  librrtiei  of  the  subject  shall 
aodarv"  (JnuW  p.  t  U    H    W;   L*  I 

I ;  St*  L.  J.  40,  Q.  B.).  (c))lt  El 
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past  iv.  on  which  the  claim  is  made  to  rest,  appears  to  me  com- 
CHxraai  x.  pletely  to  overturn  it,  because  the  House  of  Commons  is  not 
—  the  Parliament,  but  only  a  co-ordinate  and  component  part 
of  the  Parliament.  That  sovereign  power  can  make  and 
unmake  the  laws ;  but  the  concurrence  of  the  three  legis- 
lative estates  is  necessary ;  the  resolution  of  any  one  of 
them  cannot  alter  the  law  or  place  any  one  beyond  its 
control.  The  proposition,  therefore,  is  wholly  untenable, 
and  abhorrent  to  the  first  principles  of  the  constitution  of 
England."  As  to  the  next  ground  of  defence,  viz.,  that  the 
defendant  committed  the  grievance  by  order  of  the  House  * 
of  Commons  in  a  case  of  privilege,  and  that  each  House  of 
Parliament  is  the  sole  judge  of  its  own  privileges,  Lord 
Denman,  after  referring  generally  to  the  subject  of  privilege, 
observed,  ".  For  speeches  made  in  Parliament  by  a  member, 
to  the  prejudice  of  any  other  person,  or  hazardous  to 
the  public  peace,  that  member  enjoys  complete  immunity. 
For  any  paper  signed  by  the  Speaker  by  order  of  the 
House,  though  to  the  last  degree  calumnious,  or  even  if 
it  brought  personal  suffering  upon  individuals,  the  Speaker 
cannot  be  arraigned  in  a  court  of  justice.  But  if  the 
calumnious  or  inflammatory  speeches  should  be  reported 
and  published,  the  law  will  attach  responsibility  on  the 
publisher.  So,  if  the  Speaker,  by  authority  of  the  House, 
order  an  illegal  act,  though  that  authority  shall  exempt  him 
from  qnestion,  his  order  shall  no  more  justify  the  person 
who  executed  it  than  King  Charles's  warrant  for  levying 
ship-money  could  justify  his  revenue  officer." 

The  learned  judge  added  in  a  subsequent  portion  of  his 
judgment  :(a)  "It  can  hardly  be  necessary  to  guard  myself 
against  being  supposed  to  discuss  the  expediency  of  keeping 
the  law  in  its  present  state,  or  introducing  any  and  what 
alterations.  It  is,  no  doubt,  susceptible  of  improvement; 
but  the  improvement  must  be  a  legislative  act.  If  we  held 
that  any  improvement,  however  desirable,  could  be  affected 
under  the  name  of  privilege,  we  should  be  confounding 
truth,  and  departing  from  our  duty  ;  and  if,  on  such  consi- 
derations, either  House  should  claim  as  matter  of  privilege 
what  was  neither  necessary  for  the  discharge  of  their  proper 
functions,  nor  ever  had  been  treated  as  a  privilege  before, 
this  would  be  an  enactment,  not  a  declaration;  or,  if  the 
latter  name  were  more  appropriate,  it  would  be  the  declara- 
tion of  a  general  law,  to  be  disregarded  by  the  courts, 
though  never,  I  hope,  treated  with  contempt.0 

The  subsequent   history  of  this  celebrated   case,  which 
(a)9A.&£l  163. 
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that   an    order  of    the   House  of  Commons   cannot 

lawful  that  which  m  flgftferurj  bo  taw,  and  that  still 

n  a  resolution  of  the  House  supersede  tin*  jurisdiction 

Diirt   of  law   by  clothing  an  unwarranted  exercise  of 

with  the  garb  of  privilege,^!)  is  as  follows: 

plaintiff  lnvittg  <l  judgment    against    the  pro««diw 

■  writ  of  inquiry  was  executed  ;    damages  were  5ScS2n*in»^*- 
dp  and  ii ji.hr.  issued ;  and,  on  the  sheriff  returning  that  **  «■  *■"»■ 
1    tin-   tuouey  in   court,   he  was  celled   upon   to  show 
why  the  money  should  not  be  paid  to  the  plaintiff*      It 
lied  on  the  iherMPi  behalf,  thai  the  House  of  Com-* 

i:id  passed  the  following  resolution^  :  M  Thnt  it  appears 

Honse  that  sxeoottton  In  Ike  sense  of  8tockaate  v. 
i  has  be«  unoiint  of  010/.  by  the  sale 

property  of  Messrs.  Hansard,  in  contempt  of  the 
i if  this  House,  and  that  such  money  now  remains 
da  of  the  Sheriff  of  Middlesex.  That  the  said 
ordered  to  refund  tin*  said  amount  forthwith  to 
Hansard,1'  The  House  also  resolved  that  the  sheriff 
guilty  of  a  contempt  and  breach  of  the  privileges  of 
tae,  and  thai  nM  be  eommitted  to  tl  \y 

Serjeant-at-Arms,  which  was  done.     Notwithsi 

Queen's   Bend  made  ebeolato  Je, 

ending  the  sheriff  to  pity  over  the  money  to  the  plii 

I  for  an  mt 

r  the  sheriff  for  not  paying  01  money,  and  t)ie 

lute,  Lord  I  Penman,  CJ .,  obs  hut 

mt ,  haiing  put  the  tan  in  notion  fur  the  plaintiff,  was 

to  Bfl  H    for  him,  and   there  was   unfortunately 

mode  of  doing  sn  than  the  proceeding  adopted, 
two  persons  who  tilled  the  office  of  sheriff  of  Middle* 

Eing  been  tak  r jean i -at  -Arms 

o  the  resolution  of  the  EEonet  mons,  sued 

f  /ittbeat  eorytis,  to  which  the  Serjeant-at-Arms 
n — that  he   had    taken    them   ini  lv   and 

wl  them  by  virtue  of  a  warrant  from  the  r  of 

use  of*  Ooma  -har  the  11   use  had  resolved 

ley  had  been  guilty  of  I  contempt  and   bfl  the 

1  that  they  should  miitted 

ens  tody  of  tl  ,  and  ordering  him 

e  th«  t  of  Qm-cn' 

td  the  sh<  i  Uj 

I  ;     i  li    Lord    Denmao  was  careful  to  state  that  he 
•d  in  all  resp«  w  of  thi  law  laid  down  in 

■br  Cockbum,  C.J.,  Waton  v.  Watt*  (L.  R*p.  4  H  B.  H7 ;  SS 
I^B.;  I*  1*  T*  &.  S,  41*). 
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Statute 

S  ft  4  Vict  c  9L 


Provision  for 

«Uying 

proceedings. 


StocMak  v.  Hansard,  as  to  defamatory  publications  issued 
by  order  of  the  House  of  Commons. 

This  dispute  between  the  House  of  Commons  and  the   j 
Court   of  Queen's   Bench  led   to   the  passing  of  the  Act 
3  &   4  Vict.  c.   9,    entitled   "An   Act  to   give   summary 
protection   to    persons    employed    in    the    publication    of  ' 
Parliamentary    papers."      This    Act    recites    that    "it    is 
essential  to  the  due  and  effectual  exercise  and  discharge  of 
the  functions  and  duties  of  Parliament,  and  to  the  promotion 
of   wise   legislation,  that   no  obstructions   or  impediments    | 
should   exist   to    the   publication  of  such  of  the  reports, 
papers,  votes,  or  proceedings  of  either  House  of  Parliament, 
as  such  House  of  Parliament  may  deem  fit  or  necessary  to 
be  published  : "  and  that  "  obstructions  or  impediments  to 
such  publication  have  arisen,  and  hereafter  may  arise,  by 
means  of  civil  or  criminal  proceedings  being  taken  against 

Srsons  employed  by,  or  acting  under  the  authority  of,  the 
ouses  of  Parliament,  or  one  of  them,  in  the  publication 
of  such  reports,  papers,  votes,  or  proceedings;  by  reason 
and  for  remedy  whereof  it  is  expedient  that  more  speedy 
protection  should  be  afforded  to  all  persons  acting  under  the  , 
authority  aforesaid,  and  that  all  such  civil  or  criminal  pro-  ' 
ceedings  should  be  summarily  put  an  end  to  and  determined 
in  manner  "  provided  by  the  Act. 

Sect.  1  provides  for  the  stay  of  all  proceedings  com- 
menced against  persons  for  publication  of  papers  printed  by 
order  of  either  House  of  Parliament,  upon  delivery  to  the 
court,  or  a  judge  of  a  certificate  and  affidavit,  to  the  effect 
that  such  publication  is  by  order  of  the  House. 

It  enacts  that "  it  shall  and  may  be  lawful  for  any  person  or 

Sersons  who  now  is  or  are,  or  hereafter  shall  be,  a  defendant  or 
efendants  in  any  civil  or  criminal  proceeding,  commenced  or 
prosecuted  in  any  manner  soever,  for  or  on  account  or  in 
respect  of  the  publication  of  any  such  report,  paper,  votes, 
or  proceedings,  by  such  person  or  persons,  or  by  his,  her, 
or  their  servant  or  servants,  by  or  under  the  authority  of 
either  House  of  Parliament,  to  bring  before  the  court  in 
which  such  proceeding  shall  have  been,  or  shall  be,  ao 
commenced  or  prosecuted,  or  before  any  judge  of  the  same 
(if  one  of  the  superior  courts  in  Westminster)  first  giving 
twenty- four  hours'  notice  of  his  intention  so  to  do  to  the 
prosecutor  or  plaintiff  in  such  proceeding,  a  certificate 
under  the  hand  of  the  Lord  High  Chancellor  of  Great  Britain* 
or  the  Lord  Keeper  of  the  Great  Seal,  or  of  the  Speaker  rf 
the  House  of  Lords,  for  the  time  being,  or  of  the  Clerk  of 
the  Parliaments,  or  of  the  Speaker  of  the  House  of  Common*, 
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or  of  the  Clerk  of  the  same  House*  stating  that  the  report, 
paper,  votes,  or  proceedings,  as  the  ease  may  be,  in  respect 
whereof  sach  civil  or  criminal  proceeding  shall  have  been 
:  uenced  or  prosecuted,  was  published  by  sach  person  or 
'iis,  or  by  his,  her,  Or  their  servant  or  servants,  by  order 
or  under   the  authority  of  the  House  of  Lords,  or  of  the 
f  Commons,  as  the  case  may  be,  together  with  an 
affidavit  verifying  such  certificate;  and  Bopfa  court,  or  judge 
I   thereupon  immediate  il  or  criminal  pro- 

ceeding, ana  the  same,  and  every  writ  or  process  i- 
therein,  shall    be,  and  ahull  bo  deemed  and  taken  to  be, 
finally  put  an  end  to,  determined,  and  superseded  by  virtue 
of  this  Act." 

A*  to  the  publication  of  copies  of  reports  or  other  papers,  public* 
fled  it    iu  case  of  any  civil  or  criminal  prO-jj£j£j 

commenced  Or  prosecuted  for,  or 
account  or  1  :  of,  the  publication  of  any  copy  of  such 

proceedings,  it  shall  be  lawful 
the    di  or  defendants,   at   any  f   the   p 

ceodings,  to   lay  before  the  court  or  judge   such    report, 
pap'  ,  or  proceedings, and  such  copy,  with  an  affidavit 

g    nbh    report,    paper,   1  V   proceedings,  and 

osorrectnesa  of  surii  ropy  ;  and  the  <  ball 

stay  inch  civil  or  criminal  j  id  the 

aatne,  n;  Writ  or  process  issued  therein,  shall  be,  and 

aha  iken   to  be,   finally  put  an  end   t<>. 

determined,  and  superseded  by  virtue  of  this  Art. 

As  r  u  of  abstracts  of  any  sucli  Depot 

from  them,  -ret.  3  provides,  "  that  it  shall  be  lawful, 
in  any  civil  or  I  prooeet  be  commen 

prosecuted  for  printing  any  extract  from  or  abstract  G 
report,   pep<  B,  or  proceedings,  to  give  in  evidence 

uini  .  such  report,  paper,  votes,  or  pro- 

i,   and   to  show  that   sin  <t  or  abstract  waa 

published  h  and  without   malice;  and,  if  such  ifaafl 

be  (  f  the  jury,  a  verdict  of  not  guilty  shall  be 

enU*r  dant  «r  defendants/' 

Sect  ij  "that  nothing  contained  in  the  Act  is  to  be 

doomed,  or  taken,  or  la  Id,  or  construed,  directly  or  indirectly, 
•  >r    otherwise,    to    affect    th  get   of 

Parliament  in  any  maun.  >ever." 

lour  hours'  *«<* 

plaintiff   or    pro  bring    the"" 

quite   clear. 
it  gives  the  plaintiff  or  prosecutor  a  right 
(a)  Sect    1 
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past  iv.     to  show  cause,  and  may  have  been  prescribed  only  to 
cu^*  x    enable  him  to  avoid  incurring  more  costs,  (a) 

—  The  only  reported  case  on  this  Act  is  that  of  StockdaU  ?. 

Han8ard,(b)  where  proceedings  were  stayed  upon  a  certificate 
of  the  Speaker  of  the  House  of  Commons,  verified  bj 
affidavit,  that  the  publication  mentioned  in  the  declaration 
(a  description  of  which  it  gave)  and  in  respect  of  which  the 
action  was  brought,  was  published  by  order  and  under  the 
authority  of  the  House  of  Commons.  The  declaration  was 
verified  by  affidavit,  and  appeared  to  be  for  the  publication 
of  an  alleged  libel,  the  description  of  which  corresponded 
with  that  in  the  Speaker's  certificate. 
oktoroMM.  In  1686,(c)  an  information  having  been  filed  against  Sir 

William  Williams,  for  publishing  a  libel  called  "Danger- 
field's  Narrative,"  the  defendant  pleaded  that  he  was  at  the 
time  of  publication  (d)  Speaker  of  the  House  of  Commons, 
and  as  such  had  a  right  to  publish  the  votes  and  acts  of 
the  House,  and  that  the  "Narrative"  in  question  waa 
printed  and  published  as  parcel  of  the  proceedings ;  but  the 
court  called  the  plea  an  idle,  insignificant  one,  and  gave 
judgment  for  the  King,  inflicting  a  fine  of  10,000 J.  on  the 
defendant;  the  Lord  Chief  Justice  (Wright)  asking  the 
defendants'  counsel  whether  an  order  of  the  House  of 
Commons  could  justify  a  scandalous,  infamous,  and  flagitious 
libel,  (e) 

This  case  of  Sir  William  Williams  happened,  as  observed 
by  Lord  Kenyon,  C.J.,(/)  in  the  worst  of  times,  and  the 
publication  was  a  paper  of  a  private  individual  published  by 
another  individual,  under  pretence  of  sanction  of  the  House 
of  Commons.  Gross,  J.,  said  of  the  same  case(#)  that  it 
was  declared  by  a  great  authority  to  be  a  disgrace  to  the 
country. 

In  1799  a  criminal  information  was  refused  against  a 
bookseller  for  printing  a  report  of  the  Committee  of  Secrecy 
of  the  House  of  Commons,  though  it  reflected  on  the 
character  of  an  individual,  (h)  Lord  Kenyon,  C.J.,  observing 
that  as  the  publication  was  a  true  copy  of  the  report,  there 
was  not  the  least  pretence  for  the  motion.  His  Lordship 
said  further:  "This  is  an  application  for  leave  to  file  a 
criminal  information  against  the  defendant  for  publishing* 

(a)  Per  Lord  Dcnman,  C.J.,  Stockdale  v.  Hansard  (11  A.  &  E.  299). 

{hS  11  A.  &  E.  297.  (c)  2  Jac.  2. 

((f)  He  was  not  Speaker  at  the  time  the  case  was  adjudged. 

(e)  10  St.  Tr.  App.  p.  84,  n. ;  Dig.  L.  L.  75 ;  Show.  Rep.  471. 


(/)  Rex.  v.  Wright  (8  T.  R.  296).  (a)  Id.  §97. 

(h)  Rex  v.  Wright  (8  T.  R.  298). 
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Kbel ;  bo  that  the  application  supposes  that  this  publication      pak  iv. 
is  a  libel.     But  the  inquiry  made  by  the  House  of  Commons    durai  x 
was  an  inquisition  taken  by  one  branch  of  the  Legislature        — 
-  to  enable  them  to  proceed  further,  and  adopt  some  regula- 
:   tions  for  the  better  government  of  the  country :  this  report 
was  first  made  by  a  committee  of  the  House  of  Commons, 
then  approved  by  the  House  at  large,  and  then  communi- 
cated to  the  other  House,  and  it  is  now  sub  jvdice ;  and 
yet  it  is  said  that  this  is  a  libel  on  the  prosecutor.     It  is 
impossible  for  us  to  admit  that  the  proceedings  of  either  of 
Che  Houses  of  Parliament  is  a  libel."     "  Though  the  defen- 
dant/' said  Lawrence,  J., (b)  "was  not  authorised  by  the 
.'  House  of  Commons  to  publish  the  report  in  question,  yet, 
=■  as  he  only  published  a  true  copy  of  it,  I  am  of  opinion  that 
I  the  rule  ought  to  be  discharged." 


CHAPTER    XI. 

CRIMINAL  PROSECUTIONS  FOR  LIBEL. 

Havino  considered  what  constitutes  a  libel,  we  have  now  to 

inquire  how  the  law  against  libels  is  put  into  motion ;  what 

evidence  is  necessary  to  prove  the  charge  of  publishing  a 

>  libel;  by  what  means  the  accused  may  defend  himself;  and 

I  what  penalties  are  incurred  by  the  guilty. 

I       The  liabilities  of  a  publisher  of  a  libel  are  twofold :  he  is  Twofold 
f  liable  to  a  criminal  prosecution  and  to  a  civil  action.  SXuI&e? 

The  present   chapter  will  be   devoted  to   the  criminal 
branch  of  the  subject. 

Every  publication  of  a  libel,  be  it  on  the  Christian  religion,  criminal 
,  on   morality,  on  the  Crown,  on  the  Government,  on   the  p^owcutlo,l• 

administration  of  justice,  or  on  a  private  person,  is  a  criminal 

|  offence ;  and  it  may  be  broadly  laid  down  that  wherever  an 

[  action  would  lie,  there  an  indictment  would  lie  also.  But  the 

'  Converse  of  this  proposition  is  not  strictly  accurate ;  for  no 

individual  has  a  right  of  action  against  another  for  publishing 

%  blasphemous,  obscene,  or  seditious  libel,  unless  it  contain 

Bometning  reflecting  on  himself.     Again,  a  libel  on  a  dead 

*nan  may,  (b)  under  certain  circumstances,  be  indictable,  as 

tending  to  excite  to  a  breach   of  the  peace,   but  in  no 

f^ase  would  an  action  lie  for  such  a  libel,  for  Actio  personalis 

**noritur  cum  persona. 

(a)  8  T.  R.  293.  (b)   Vide  ante,  pp.  419,  420. 
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The  criminal  law  may  be  set  in  motion  by  the  Attc 
General  filing  an  ex  officio  information ;  by  an  applicati 
the  Court  of  Queen's  Bench  to  order  the  master  c 
Crown  Office  to  file  an  information ;  by  summoning  the  li 
before  a  magistrate ;  or  by  going  direct  to  the  grand  jx 
the  assizes  or  Central  Criminal  Court. 

The  offence  is  not  triable  at  sessions. 

We  purpose  to  deal,  in  the  first  place,  with  crii 
informations. 

I.  Criminal  Informations. 

The  Attorney-General  has,  at  common  law,  the  rig! 
file  a  criminal  information  for  any  misdemeanor,  (a) 

This  right  has  several  times  been  attacked  in  Parlia 
without  success.  The  House  of  Commons  agreed  in  '. 
on  the  recommendation  of  a  committee,  that  a  clause  si 
be  inserted  in  the  Bill  of  Bights  abolishing  informations  i 
Court  of  King's  Bench ;  but  it  would  seem  that  the  Hoi 
Lords  objected  to  it.  (6)  On  the  27th  of  November,  17 
motion  made  by  Mr.  Phipps,  in  effect  to  take  awaj 
power  of  the  Attorney-General  to  file  criminal  informal 
was  rejected  by  164  against  72  votes,  (c)  And  agai 
1812,  Lord  Holland,  in  the  House  of  Lords,  movec 
second  reading  of  a  Bill  having  the  same  object  in  vie 
The  debates  on  these  occasions  are  well  worthy  of  atter 
showing  the  strong  arguments  used  by  men  like  Bi 
Dunning,  Lords  Erskino,  Holland,  and  Stanhope,  ag 
this  extraordinary  prerogative  in  cases  of  libel. 

The  Attorney-General  exercises  this  right  on  his 
responsibility,  as  the  Court  will  never  grant  an  inform; 
upon  his  application,  in  cases  prosecuted  by  the  Crown 

He  may,  if  he  thinks  proper,  summon  the  parties  b 
him  to  show  cause  why  the  information  should  not  be  < 
bited,  before  he  signs  it.(/) 

The  only  libels  against  which  the  Attorney -General 
his  power  are  those  which  we  have  elsewhere  termed  pi 
such  as  blasphemous,  seditious,  or  obscene  publicatioi 
libels  reflecting  on  persons  exercising  public  functions. 

The  last  instance  of  such  a  prosecution,  which,  after  a  < 
ful  search,  we  have  been  able  to  find,  occurred  so  far  ba< 
1830,  when  the  Attorney-General,  Sir  James  JScarlett, 
three  informations  against  the  proprietors  and  printer  o 

(a)  See  Prynn's  case  (5  Mod.  Rep.  459)  ;  Show.  106. 

(b)  13  St.  Tr.  1370.  (c)  16  Pari.  Hist.  1175. 
(</)  23  Pari.  Debates,  1070. 

(«)  Rex  v.  Phillips  and  others  (3  Burr.  1565  and  4  Burr.  2090). 
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Journal  for  libels  on  the  King,  the  House  of  Com- 
the  Lord  Chancellor,  ami  the  Dnke  of  Wellington, 
prosecutions  were  received  with  universal  dislike  by 
all  parties  in  the  country.(a) 

ticitor-General,  during  the  vacancy  of  tho  office  of 

eral,  may  tile  an  ox  officio  information,  and  the 

not  aver  the  vacancy,  (/>) 

lAttornej  lT  if  he  find  the  information  defective,  iMkjnwim. 

y  enter  a  nolle  pr  nd  prefer  a  new  charge;  there- 

0   the   court   refuses    to    quash    an    information,   on   his 

re  i  he  stat.  60  Geo,  3  &  I  Geo.  1,  c.  4,  the  Attorney-  BHu^to*  oa  or 
oral  might  keep  the  information  hanging  over  the  head  £f^»aoo"^ 
of  the  tinf ortanate  aef e&daot  as  long  as  he  ploaeodj  but  by  ^ 
the  ninth  section  of  that  statute  it  is  enacted:  "That  in 
case  any  prosecution  for  a  misdemeanour,  instituted  by  the 
Attorney  or  Solicitor  Qeneralj  shall  not  be  brought  to  trial 
within  twelve  calendar  months  next  after  the  pi 

Siiltv  shall  have  been  pleaded  therein,  it  shall  be  lawfo] 
e   «  proseeu  ding, 

upon  application  to  be  made  on  the  behalf  of  any  defendant 
eution,  of  which   applieation  twenty  days  pre- 
shall   have   been   given   to   the   Attorn* 
Soli*  r;tl,  to  rnako  an  order,  if  the  said  court  shall 

auso  so  to  do,  authorising  such  defendant  to  bring 
on  the  'rial  in  sueh   ]  >n;  and  it  shall  thereup 

lawful  for  such  defendant  to  bring  on  such  trial  accordingly, 
unless  a  sequi  shall  have  been  entered  in  such  pro- 

secution." 

the  same  statute  the  oourt  are,  if  required,  to  D»u?»ryoi 

-!'  tin  tton   to   be  delivered,   after  *> feted**! 

ipearance,  to  th  or  his  attorn <v  Off  el.-rk,   in 

court ,  free  of  expense,  provi<  J  1  >reviously  been 

Prius  sittings  of  theTH*i«f 
Que*  is  conducted  in  the  same  way  as  »™  "ffStm 

aHsi7.es;    but   tho 
ner&l  may  demand  a  trial  at  Bar  if  he  prefers 

Th  General  is  entitled  to  dthough  the  Ation^ 

dl  no  witnesses,      I  re  was  st 

opposed  by  Home  on  lus  trial  (or  libel, (ri  but  without  efloct, 

(a)  72  Annual  R« 

irr.  2577,  ami  in  error  4  Bro* 

('0  ] 
8m  i**  Bon   su  Tr  WO;  Oovp.  673*. 
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Whether  a  counsel  who  appears  for  the  Attorney-Ge 
has  the  right  of  reply,  is  not  quite  clear.  Kelly,  CJ 
the  late  trial  of  Margaret  Waters  at  the  Old  Bailej 
murder,  decided  that  the  learned  Serjeant  who  reprea 
the  Attorney-General  was  entitled  to  reply,  even  : 
evidence  were  called  for  the  prisoner,  (a)  Lord  Tent* 
held,  in  the  case  of  Rex  v.  Mar8den,(b)  that  whe 
the  King's  Counsel  appears  officially  he  is  entitled  U 
reply.  Pollock,  C.B.,(c)  and  Mellor,  J.,{d)  have 
extended  the  right  to  counsel  representing  the  Attoi 
General.  On  the  other  hand,  Martin,  B.,(e)  and  Byles, « 
hold  that  the  right  is  confined  to  the  Attorney-Genei 
person;  and  Martin,  B.,  said  he  thought  a  prosecutk 
the  Crown  ought  to  be  conducted  like  any  other  prosecc 

The  only  other  point  in  which  the  proceedings*  und 
ex  officio  information  differ  from  those  under  an  inform 
filed  by  order  of  the  court,  is,  that  the  Attorney-General 
elect  whether  the  sentence  shall  be  passed  by  the  judge 
tries  the  case  or  postponed  to  the  ensuing  term;(^)  wh 
the  sentences  on  other  informations  must  be  passed  b 
Court  of  Queen's  Bench. 

We  now  proceed  to  notice  informations  filed  by  ord 
the  Court  of  Queen's  Bench.  (A) 

Formerly  these  informations  were  filed  by  the  i 
of  the  Crown,  who  did  so  upon  any  application, 
matter  of  course,  (i) 

In  consequence  of  the  injustice  and  oppression  caus< 

(a)  The  counsel  for  the  prisoner  after  this  intimation  called  wita 

(ft)  M.  &  M.  439.  (c)  Reg.  v.  Gardner  (1  C.  &  K.  628). 

hf)  Reg.  v.  Toakki/  (10  Cox  Crim.  Cas.  406). 

(e)  Reg.  v.  Christ*  (1  F.  &  F.  75).     (  /')  Reg.  v.  Taylor  (1  F.  &  F 

(r/)  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  9. 

(/t)  For  cases  in  which  informations  have  been  granted  see,  in 
tion  to  those  referred  to  in  the  following  notes  :  Rex  v.  Watson  (2 
199,  cited  ante,  pp.  363,  364)  ;  Rex  v.  White  and  another  (I  Camj 
cited  ante,  p.  362) ;  Rex.  v.  Jolliffe  (4  T.  R.  285,  for  publishing 
assize  town,  shortly  before  his  trial,  handbills  reflecting  on  the  cEs 
of  the  prosecutor  and  vindicating  his  own) ;  Rex  v.  Wakejield  (1  Sail 
1  Vent.  67  ;  for  publishing  that  a  certain  jury  was  suspected  of  h 
in  giving  their  verdict) ;  Reg.  v.  Grtg  (10  Cox.  Crim.  Cas.  184,  for 
cations  tending  to  prejudice  the  fair  trial  of  certain  prisoners) ; 
Osborne  (Kel.  30 ;  2  Barn.  K.  B.,  138,  166,  cited  ante,  p.  382};  J 
Gathcrcole  (2  Lew.  C.  C.  254,  a  publication  imputing  immoral  pn 
to  the  inmates  of  a  nunnery)  ;  Re*  v.  Staples  (And.  228  ;  Dig.  L. 
a  publication  reflecting  on  a  magistrate)  ;  Rex  v.  Thickncsse  (Dig. 
86,  for  publishing  a  ludicrous  account  of  an  alleged  marriage 
married  peer  with  an  actress)  ;  Rex  v.  Xittt  (Dig.  L.  L.  78 ;  2 
K.B.,  114,  libels  on  a  company). 

(i)  Rex  v.  Robinson  (1  W.  Bl.  542). 
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the  number  of  frivolous  and  vexations  informations  which  were      pak  iv. 
thus  issued,  at  the  instance  of  malicious  persons  who,  even  if    ^urnm  xl 
defeated  at  the  trial,  escaped  costs  under  the  shelter  of  the         — 
King's  name,  the  statute  4  &  5  Will.  &  M.  c.  18,  was  passed ;  4  *  s  win.  *  m. 
the  preamble  to  which  recited  that  divers  malicious  and0,18, 
contentious  persons  had,  more  of  late  than  in  times  past, 
procured    to    be    exhibited    and    prosecuted  informations 
against  persons  in  all  the  counties  of  England ;  that  after 
the  persons  so  informed  against  appeared  and  pleaded  to 
issue,  the  informers  very  seldom  proceeded  any  further ;  and 
that  thereby  the  persons  so  informed  against  were  put  to 
great  charges  for  their  defence,  and  that,  although  verdicts 
were  given  for  them,  or  a  nolle  prosequi  entered  against 
them,  they  had  no  means  for  obtaining  costs  against  such 
informers. 

The  first  section  enacts  that  the  Clerk  of  the  Crown  shall 
not,  without  express  order,  to  be  given  by  the  court  in  open 
court,  file  any  information. 

To  obtain  this  order,  counsel  must  be  instructed  to  move  Motion  mtut  be 
upon  proper  affidavits,  which  must  not  be  entitled  or  they  SImwS.7 
cannot  be  read,  (a)  for  a  rule  nisi,  calling  upon  the  libeller  to 
Bhow  cause  why  the  information  should  not  issue. 

The  court  will  not  permit  the  motion  to  be  made  by  the 
prosecutor  in  person,  as  it  is  a  general  rule  applicable  to  all 
proceedings  in  the  name  of  the  Sovereign,  that  no  private 
person  can  be  heard  as  an  advocate  in  a  court  of  justice,  (b) 

Where  the  affidavit  on  which  the  rule  had  been  obtained  Affidavit 
was  not  properly  sworn,  the  court  refused  to  enlarge  the  iwSS"1*7 
rule  in  order  that  the  affidavit  might  be  resworn,  (c)  "  The 
court,"  said  Lord  Denman,  C.J.,  "have  been  looking  for 
some  time  for  a  precedent  for  such  an  application,  and  can 
find  no  precedent  in  cases  of  criminal  information.  There 
are  some  cases  with  reference  to  bail.  The  party  ought  to 
have  come  properly  prepared  in  the  first  instance.  No 
injustice  will  be  done,  as  the  party  can  still  prefer  an 
indictment." 

The  court  requires  to  be  satisfied  upon  various  points 
before  it  even  calls  upon  the  defendant  to  shew  cause  why 
the  information  should  not  go. 

The  first  requisite  is,  that  the  prosecutor  should  swear  Prosecutor  must 
directly  and  pointedly  to  his  innocence  of  the  charge  con-  J*6" to  *** 
tained  in   the  libel,  unless  the  subject  matter  is  general 

(a)  Rex  v.  Robinson,  cited  6  T.  R.  642. 

(b)  Rex  v.  Lancashire  (Justices)  (1  Chitty,  602)^  Rex  v.  Brice 
(2  B.  &  Aid.  606). 

(c)  Rex  v.  Cockshaw  (2  N.  &  Man.  378). 
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Par  iv.     imputation,  or  the  party  libelled    is   abroad    at    a  great 
cuato  xl    distance. 

—  This    was  laid  down    in   the    case    of    Bex  ▼.    HasweU 

and  Bate,  on  the  prosecution  of  the  Duke  of  Richmond  (a) 
as  an  invariable  rule,  upon  which  the  court  acts  without 
distinction  of  person.  The  libel  in  that  case  had  appeared 
in  the  Morning  Post,  imputing  to  the  Duke  a  variety  of 
treasonable  practices  and  designs,  among  other  things  that 
he  had,  in  his  speeches  in  the  House  of  Lords,  opposed  the 
increase  of  the  military  strength  of  the  kingdom,  in  order 
to  facilitate  a  descent  in  this  country  by  the  French;  and 
also  charging  him  with  having  conveyed  intelligence  to  the 
ministers  of  France.  The  rule  was  granted  against  Haswell, 
the  printer  of  the  paper,  on  the  joint  affidavit  of  the  Duke 
and  another  person.  The  Duke  swore  that  he  believed 
himself  to  be  the  person  meant  in  the  libel,  and  that  it  con- 
tained false,  scandalous,  and  malicious  aspersions  and 
insinuations  against  him.  On  a  subsequent  day  a  rule  was 
moved  for  against  Bate,  as  the  publisher,  when  Lord  Mans- 
field, C.J.  said  there  was  an  objection  to  both  rules,  inasmuch 
as  the  prosecutor  had  not  specifically  denied  the  particular 
charges ;  but  he  thought  the  nature  of  the  libel  might 
be  an  exception  to  the  general  rule ;  that  as  to  what  was 
supposed  to  have  been  said  by  his  Grace  in  Parliament,  it 
was  certainly  unnecessary  to  answer  that,  because  what 
passed  there  could  be  questioned  nowhere  else,  and  the  rest 
of  the  libel,  being  general  imputations,  did  not  seem  within 
the  rule.  Willcs,  J .,  said  he  did  not  well  see  how  the  court 
could  make  any  distinction  between  the  Duke  and  the  lowest 
individual ;  if  the  rule  were  general,  it  ought  to  be  adhered  to 
in  that  case,  and  no  instance  had  been  stated  where  it  had  been 
dispensed  with.  The  other  judges  agreed,  and  ultimately 
the  rule  was  granted  as  to  that  part  of  the  libel  referring  to 
the  Duke's  conduct  in  the  House  of  Lords.  Subsequendy 
the  Duke  filed  an  affidavit  expressly  denying  all  the  specific 
charges  in  the  libel,  (b) 
when  in*!  Where,  however,  the   libel  reflects  on  several  persons, 

^wSpemma.  the  court  will  grant  the  information,  although  the  person 
moving  for  it  may  not  be  blameless ;  (c)  and  the  court  wiD 
grant  it  for  a  libel  on  a  public  body  of  men  without  requir- 
ing an  exculpatory  affidavit. (d) 

(a)  Rex  v.  Haswell  and  Bate  (1  Doug.  387.) 

(b)  See  also  Rex  v.  Wright  (2  Chitty,  162)  ;  Rex  v.  Draper  (3  Smitk. 
390)  ;  Rex  v.  Bickerton  (1  Str.  498). 

(c)  Reg.  v.  Gregory  (8  A.  &  E.  907). 

(<f)  Rex  v.  William*  (5  B.  &  Aid.  595)  where  the  libel  was  on  tk 
clergy  of  a  particular  diocese. 
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There  must  be  no  unnecessary  delay  in  coming  to  the  court , 
Iu  Rex  v.  Jollie(a)  Littledale,  J.,  said  ;  u  The  rule  is, 

u  must  be  made  within  two  terms  after  the 
publication,    sufficiently  early  to   enable   the   defendant  to 
that  term." 
Jt*  there  is  furti  ,  it  must  be  reasonably  ;i 

v  ;  as,  for   instance,   that  the  libel  had  not  come  to  the 
ki.  of  the  prosecutor  until  some  time  after  it  was 

published, 

The  party  who  applies  for  the  information  must  con 

the  court  in  the  first  instance,  as  the  court  will  not  assist 

if  be   has  instituted    other  proceedings,  (<•)     He   must 

place  himself  entirely  in  the  hands  of  the  court  for  the  vin- 

ion  of  his  character;  and  if  it  Appears  that  he  has  put 

elfin  communication  with  the  publisher  for  the  purpose 

totting,  or  with  a  view  of  gaining  redress,  the  court 

will  not  interfere,  (d) 

The  court  will  not  grant  an  information  in  trivial  cases. (e) 
Lord  kfansfield  laid  it  down  that  a  proceeding  by  infor- 
mation Wis  not  proper  against  a  very  poor  person. (/)     We 
find  no  |  as  to  thi>,  but  m  all  probability  it 

would  be  tallowed,  if  the  attention  of  the  court  were  called  to 
s  of  the  defendant  and  to  the  authority 
i;  as  it  is  an  undoubted  hardship  t«>  oompel  him 
the  addition  -o  consequent  up   n  that 

of   prosecution,  when  the  prosecutor   may  adopt    the  less 
curt  ne  of  presenting  a  bill  at  the  assises* 

davit  tun  the  publication  by  the  defendant ; 

anil  tho  court  will  not  be  satisfied  with  merely  pi 

uoe,  where  conclusive  evidence  is  easily  obtainable  ;(y) 
nor  will  the  court  in  any  case  accept  less  evidence  than 
would  warrant  a  grand  jury  in  finding  i  bilL(A) 

rmerly,   conclnsii  nco    of   the    publication    of 

newspapers  was  readily  tm  the  Stamp  ' 

ax  the  i>  iV  7  Will,  ;  provided, under  betffy  peneH 

pnbUd  any  BOWS] 

bad  been  delivered  ta  the  stamps,  or 

)  1  N,  &  if.  1*4  ;<B.& 

');    Prid,  Awr(Lotft 

Rfi  ▼,  Marshall  (4  E.   &    H+   476);    H  H  E. 

fty,  v.  U**m  (1  U 

■ 

WUHams  (6  Jur.  11 


Trivial  < 
Wteei 

Very  y 
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Pa»  ir.  to  the  properly  authorised  officer  at  the  head  office  for 
OuATtaTL  stamps  in  Westminster,  Edinburgh,  or  Dublin,  or  to  the 
—  officer  appointed  by  the  said  commissioners  in  and  for  the 
district  within  which  the  newspaper  should  be  intended  to 
be  published,  a  declaration  in  writing  setting  forth  the  title 
of  the  paper,  a  description  of  the  building  wnerein  it  was  to 
be  printed,  and  of  the  building  wherein  it  was  to  be  pub- 
lished ;  the  name,  addition,  and  abode  of  every  person  who 
was  intended  to  conduct  the  actual  printing,  and  of  every 
person  who  was  intended  to  be  the  publisher,  and  of  the 
proprietor,  or,  if  there  were  more  than  two,  then  of  two 
whose  respective  proportional  shares  should  not  be  less 
than  those  of  any  other  proprietor ;  such  declaration  to  be 
made  and  signed  by  every  person  named  therein  as  printer 
or  publisher,  and  by  such  persons  named  therein  as  pro- 
prietors as  should  be  resident  in  the  United  Kingdom.  A 
fresh  declaration  was  required  in  case  of  any  change  of  the 

nrietors,  printers,  or  publishers.  By  the  8th  section  such 
wations  were  to  be  filed  and  certified;  copies  of  them  were 
to  be  admitted  as  conclusive  evidence  in  all  civil  and  criminal 
proceedings  of  the  matters  required  to  be  set  forth  in  them; 
and,  after  the  production  of  such  declaration  in  evidence,  and 
of  a  newspaper  intituled  in  the  same  manner  as  the  news- 
paper mentioned  in  such  declaration,  if  the  names  of  the 
printer  and  publisher  and  the  place  of  printing  the  same 
purported  to  be  the  same  as  those  mentioned  in  such 
declaration,  it  was  not  to  be  necessary  to  prove  that  the 
paper  was  purchased  of  the  defendant,  or  at  a  house  or 
building  occupied  by  him  or  his  servants. 

These  enactments  are  now  repealed,  and  therefore  it  may 
be  sometimes  difficult  to  prove  the  publication. 
ByparditMor       In  the  recent  case  (not  reported)  of  Reg.  v.  Leng,  where 
5iSRr£o?fen"  defendant  was  accused  of  publishing  a  libel  on  the  Earl  and 
Countess  of  Sefton,  there  was  an  affidavit  by  a  person  who 
had  purchased  a  copy  of  the  newspaper  in  defendant's  slum. 
And  it  would  appear  from  the  statute  just  cited  that  that  M 
the  proper  proof  at  common  law,  as  it  enacted  that  where  the 
declaration  and  a  newspaper  corresponding  therewith  wew 
given  in  evidence,  such  proof  might  be  dispensed  with. 
BynffldaTitof         Or,  the  publication  may  be  proved,  as  in  the  case  of  Be* 
""        v.  Haswcll  and  Bate, (a)  by  the  affidavit  of  an  accomplice. 
In    that    case,  Haswell   was    the   printer   of  the   paper 
containing  the  libel.     A  rule  for  a   criminal  informataot 
having  been   obtained  against  him,   he  made  an  affidsfi 
that  the  libel  was  brought  into  his  shop,  in  manuscript* 
(a)  1  Doug.  387.     See  also  for  v.  Steward  (2  B.  &  Ad.  12). 
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Without  any  name  to  it,  and  that  ho  scut  it  to  Bate, 
who  was  the  editor,  and  that  Bate  sent  it  back  to  him  next 
day  among  other  papers  for  publication.  It  waa  objected 
llaswcll  was  an  accomplice,  and  that  therefore  his 
affidavit  was  not  admissible,  and  a  joint  affidavit  of  the 
■<lant  Bate  and  several  other  persons  was  produced, 
tending  to  contradict  him;  but  the  court  made  the  rule 
Isolate,  and  the  counsel  for  the  prosecution  insisted  upon 
rule  absolute  against  Has  well  also,  notwithstanding  Lord 
BelcPfl  question  whether  they  meant  to  proceed  against 
heir  own  witness. 

Win  n  we  come  to  the  evidence  to  be  produced  at  the  wu™»roi«i 
trial  we  shall  deal  more  fully  with  the  question — what  uSSEST*  * 
is  sufficient  evidence  of  publication  I  but  it  should  be 
noted  here,  that  if  a  rule  has  been  granted  on  insufficient 
evidence  of  publication,  the  eourt  will  discharge  it,  although 
the  affidavits  filed  by  the  defendant  in  opposition  to  the 
rule  admit  the  publieai 

This  was  decided  in  the  case  of  Reg.  v.  Baldurin,(a)  where 
Lord  Penman,  C.J.,  said :"  Wo  have  deeid«  id  before,  that 
uttidavits  on  showing  cause  cannot  assist  the  party  moving, 
tli<lnvits  made  in  support  of  the  motion  ftf 
tive;  because  tlio  court,  if  it  had  known  the  fact,  would 
not  have  granted  the  rule." 

It  is  necessary  to   guard  against  inserting  improper  or  improptror 
"  want  matter  in  the  affidavits,  its  there  is  danger  of  I 
court  refusing,  on  that  ground,  to  interfere. 

in  the  ease  of  Rex  v.  Bum,!  I  Dcnman,  C.J.,  said : 

"The  prosecutor  has  stated  a  sufficient  case  for  n  en 

has,  in  tl  part  of  his  affidavit, 

d  words  irrelevant  and  r  :  on  the  character 

whom   hi  applies;  and  afterward*,  in 

methiug  which  he  states  to  have  passed, 

be   goes  into  a  narrative  of  tun  to    the 

1  orionlafced  only  to  pit  I  tlie 

i  n  ho  coma  b  fart  tii  i  court  with  affid 

mot  of 
a,  and  not  to 
uf)on  discussions  like  this,  uulrss  f  the 

«akes  th>  hf  necessary."     The  oooxi 

i  nle  snlr  :p1. 

t  is 
properly  drawn  up      No  di  m  amenta  can  bo  referral  to  upon  fBl* 

>t  ami  Ki  to  9.  v.  Doktrty  (I  Am.   &  llotlg.  New 
Kqmrt*,  16. 


IttfiMK 

not  hi 

AonH 
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pgument  which  are  not  referred  to  in  the  rule,  (a)  It 
be  drawn  np  "  upon  reading"  the  publication,  which 
be  annexed  to  the  affidavits  and  marked  as  an  exhibit. 
e  rule  must  be  obtained  from  the  Grown  Office,  and  a 
of  it  served  on  the  defendant  personally,  or  by  leaving  it 
some  member  of  his  family  at  his  residence.  The  original 
be  shewn  to  the  person  who  is  served  with  the  copy.(fc) 
shewing  cause  against  the  rule,  the  defendant  may 
the  truth  of  the  libel ;  for,  as  before  stated,  although 
ruth  is,  by  itself,  no  answer  to  an  indictment,  the  oonrt 
tot  grant  its  aid,  by  information,  to  a  tainted  person. 

the  case  of  Rex  v.  Eve,(c)  a  rule  niti  had  been 
;ed  against  the  publishers  of  the  Satirist  and  the  Censor 
>  Times,  for  the  following  libel:  "  Simon, but  more  oom- 
y  known  in  the  play  world  as  King  Digby,  from  his  skill 
Iming  that  card  at  £cart£,  and  who  long  enjoyed  an  un- 
ble  notoriety  among  the  legs  at  the  club  at  Brighton,  is 
j  in  obscurity  in  Devonshire.  He  has  been,  however,  re- 
f  in  town,  and  was  seen  at  Epsom  during  the  races, 
dy  upon  the  look-out,  it  was  presumed,  for  flal$? 
y  made  an  affidavit  that  he  was  never  guilty  of  palming 
ing  at "  dearth,"  nor  of  unfair  play  at  cards  or  any  other 
i,  and  that  he  had  not  been  at  Epsom  races  for  about 
l  years.  The  only  affidavit  in  opposition  was  fay 
rhomas  Shepard,  who  swore  that  he  was  intimately 
tinted  with  Digby,  and  that  on  one  occasion,  when 
y  dined  with  him  at  defendant's  residence  in  Shaftes- 
■terrace,  Pimlico,  Digby  played  at  6c&rt6  with  him, 
of  him  from  80Z.  to  85/.,  was  detected  by  him  in 
ing  tho  king,  confessed  the  fact,  and  returned  the 
y.       Upon  this   affidavit    the    court    discharged    the 

But  afterwards  a  new  rule  was  granted,  and  made 
ute,  on    affidavits    deposing    that    Shepard    had,  on 

in  the  Consistory  Court  in  London,  contradicted 
affidavit,  and  that  Digby  had  preferred  an  indictment 
)erjury  against  him,  and  that  the  bill  was  found, 
Mgby's  oath  denying  the  truth  of  the  statements 
iepard's  affidavits,  and  on  the  testimony  of  several 
1  witnesses;  that  a  warrant  had  been  obtained  for 
ard's  arrest,  but  that  he  could  not  be  found,  and  w* 
red  to  have  left  the  country. 

e  circumstance  of  the  last  cited  case  were  peculiar 
meral,  where  a  rule  for  a  criminal  information  has  bees 
arged  on  the  merits,  the  court  will  not  grant  a  ne» 

Rex  v.  Baldwin  (8  A.  &  E.  168)  ;  Rig.  v.  Woolmer  (12  A.  &  K.  4*2} 
Cole  on  Criminal  Informations,  59.  (c)  5  A.  &  E.  780. 
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on  a  second  application  in  the  satno  case,  even  upon 

•  hrional  affidavits.     "  A  party  moving  for  a  criminal  infor- 

says    Lord    Denman,  C.  J.,(a-)    "has    some   great 

ntages,  and  he  may  reasonably  be  required  to  collect 

all  tin*  in  materials  for  his  application  when  he  first 

makes  it/'     To  grant  a  new  rule  in  such  a  case,  would  bo, 

ding  to  Parke,  J.,(6)  "a  precedent  for  re-enquiry  in 

liBKMri    every  instance  where  a  criminal  information  was 

moved    for  without  success.     It  would  rarely  happen  that 

the  party  would  not  be  able  to  rnend  \u< 

n,     rrhe  prosecutor  has  another  remedy." 
The  defendant  may  &1  mit  that  tl  n  its  on  which 

t h*    role  was  granted  fail  in  substance  or  form  to  satisfy  the 
rements  of  the  court,  or  that  they  are  answered  by 
affidavits  made  on  his  behalf, 

If  the  rule  be  dieoliarffed  OB  a  preliminary  objection,  the 
defendant  will  not  gem  Tally  obtain  Ml  it  if  it  be 

iargod  on  the  merits,  the  court  generally  grants  c 
On   the  role  being  made  absolute,  the  proeOQtti 
into  the  necessary  recognisance,  required   I 
Will,  &  M.  c.  18,  s.  2,  which  enacts  "that  the  clerk  of  the 
m shall  to  Ottl  B?6f  ess  upon  the  iuformation  until 

dl  have  taken,  or  had  delivered  to  himt  a  recognisance 
fi   or  p  ling  such  information,  to 

be  exhibited  with  I  ebocfej  title, 

or  sons  agn 

wfi  r   are   to   be 

ho  penalty  of  tw  ,  that  In 

thf*y,  will   effectually  i  -n  or   infer- 

»said 
tihall  direct,  which  recogniaftj  derk  64 

ob  of  the  peace  of  any  county,  i 
fr  where  the  cause  of  any  such 

mpowered  to  take/* 
The  seei  1  by  the  aly  in  tin 

jinre  it  for  a  larger  ut 
-ubfitanf'  ih  an  in- 

WhftteOCViT  eerln:  ite  in  an  itiilu  t u  same. 

At  hnwt,  is  necessary  in  an  information;  and  OOnseqt] 
all   material  part  a  of  the  crime  roust  id  in 

the  one,  so  n>  r,  and 

Dili  by  way  of  argument  or  n 
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A  form  of  a  criminal  information  will  be  found  in  the 
Appendix ;  and,  as  to  the  substance,  the  reader  is  referred  to 
section  III.  {post),  where  the  requisites  of  an  indictment  are 
set  out. 

After  filing  the  information  and  taking  the  security 
mentioned  above,  the  Crown  Office  issues  a  subpoena,  which 
is  made  out  by  the  prosecutor's  attorney  and  a  copy  served 
on  the  defendant,  who  has  four  days  (exclusive  of  Sunday) 
from  the  day  of  the  return  to  appear. 

Under  48  Geo.  3,  c.  58,  s.  1,  a  judge's  warrant  may  be 
issued  to  bring  the  defendant  before  him,  or  some  other 
judge  of  the  Queen's  Bench,  in  order  to  his  being  bound, 
with  two  sufficient  sureties,  in  such  sum  as  shall  be  expressed 
in  the  warrant,  with  condition  to  appear  in  the  said  court 
at  the  time  mentioned  in  the  warrant,  and  to  answer  to  all  and 
singular  indictments  or  informations  for  any  such  offence. 

It  is  more  usual,  however,  to  subpoena  the  defendant;  and 
if  he  does  not  cause  an  appearance  to  be  entered  within  the 
time  allowed,  the  attorney  for  the  prosecutor  may,  upon  filing 
an  affidavit  of  service  of  the  subpoena,  issue  an  attachment; 
and  if  the  defendant  cannot  be  found,  he  may  be  outlawed. 

After  appearance,  the  prosecutor  may  give  a  rule  to 
plead  within  ten  days  after  service,  as  well  in  term  as  in 
vacation  ;(a)  and  in  case  no  plea  is  entered  within  the  time 
allowed,  judgment  for  want  of  such  plea  may  be  signed  at 
the  opening  of  the  office  on  the  following  morning,  unless 
an  order  of  the  court  or  of  a  judge,  extending  the  time, 
shall  have  been  obtained,  (b) 

When  the  plea  has  been  entered,  the  record  is  made  up 
and  sent  down,  by  a  writ  of  nisi  prim,  into  the  county  where 
the  libel  was  published. 

The  trial  is  conducted  as  an  ordinary  civil  action,  subject 
to  the  rules  of  evidence  applicable  to  a  criminal  prosecution. 

What  evidence  is  admissible  and  sufficient  to  bring  home 
the  charge  to  the  defendant ;  what  pleas  he  may  put  on  the 
record;  and  the  evidence  necessary  to  support  them,  are 
set  out  in  section  III.  (post). 

II.  Jurisdiction  of  Justices  op  the  Peace. 

In  the  last  section  we  dealt  with  the  extraordinary  means 
which  may  be  invoked  to  protect  society,  public  morality, 
and  private  character  from  blasphemous,  seditious,  immoral, 
or  defamatory  publications.  Those  means  are  in  addition 
to,  and  not  a  substitution  for,  the  machinery  by  which  all 
crimes  are  inquired  into. 

(«)  See  No.  17  of  Rules  of  Court  under  6  Vict.  c.  20.     (ft)  Rule  19. 
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Upon  complaint  that  any  person  has  published  a  libel,  a  Pakt  iv. 
justice  of  the  peace  may  either  summon  the  accused  to  chato  ; 
appear  before  him  or  some  other  magistrate  ;  or  he  may,  if  he  g^n^o,. 
tliink  fit,  issue  his  warrant  for  his  apprehension.     The  more  wm 

I ft]  course  is,  in  the  first  instance,  to  grant  a  summons, 
and  if  the  defendant  do  not  obey  it,  then  to  issue  a  warrant. 
In  the  case  of  Butt  v.  Conant(n)  it  was  argued  that  a 
magistrate  had  no  authority  to  issue  a  warrant  for  tho 
arrest  and  commitment  of  a  person  charged  with  having 
published  a  libel,  but  the  court  wan  unanimous  in  «1 
that  he  had.  And,  independently  of  that  judgment,  I 
matter  is  now  a  L  by  11  &  12  Vict.  c.  12,  a.  1,  which 

empowers  any  justice  of  the  peaoOj  upon  a  complaiut  bflU 
made  before  him    that   any  person   has    committed,   or   is 
suspected   of  having   committed,    waay  indictable   offence 
whatsoever/3  within  the  limits  of  the  jurisdiction  of  Btfc 
i  ut  for  his  apprehension  ;  or  he  may, 
the  first  instance,  issue  a  summons. 

Upon  the  inquiry   before    the    magistrate,  if  tho   prose-  t*f«&*  t*foi 

icie  case,  tho  defendant  may  call  B,M*-, 
fitnesses  to  pr  he  did  not  publish  the  libel ;  that  it 

true ;  or  any  other  matter  which  would  be  admissible  as 
evidence  at  the  trial. 

passing  of  30  &  31  Vict.  c.  35,  it  might  have 

boon   doubtful   whether  the    justices   had   power  to  hear 

evidence  in  justification  of  the  libel,  as  the  6th  section  of 

6  A  c.  96,  which  allows  the   defendant  to  plead  a 

in*  inquiry 

before  the  magistrate.    Ou  t  hand,  there  are,  as  will 

hereafter  be  seen,  two  charg  which  a  person  accused 

ag  a  det  libel,  may  be  committed,  viz., 

ffWWMff  law  ofl  1  tho  offence  created  by  6  &  7 

\'i  pabHshiaff  any  defamatory 

ug  the  same  Lse;  "  and,  if  he  proved  to 

magistrate  lhal  thi  libel  were  true,  he  could  not  well  be 

irnittod  00  this  latter  charge. 

However  that  may  be,  by  30  A  31  Vict.  c.  35,  s.  3,  it  is 
provided  that,  in  all  cases  whero  any  person  shall  appear, 
or  be  brought,  before  an  ah 

pe  committing 

'•  trial  or  admitting  him    to  bail,  ask  the  accused 

he  desires  to  call  witnesses;  and  the  evidence  of  any 

he  wishes  to  call  is  to  be  taken  down  in  the  same 

manner  as  the  evidence  for  the  prosecution,  to  be  signed 

I*,  ftn«l  transmitted  with  the  di  us j  and 

(a)  1  It.  *  B.  M8. 
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such  witnesses  as  shall,  in  the  opinion  of  the  justices,  give 
evidence  in  any  way  material  to  the  case,  or  tending  to 
prove  the  innocence  of  the  accused,  shall  be  bound  by  recog- 
nisance to  appear  and  give-  evidence  at  the  trial. 

There  are  several  advantages  gained  by  going  into 
evidence  before  the  magistrate,  supposing  there  to  be  a 
legitimate  defence.  The  witnesses  are  bound  over  to  appear 
at  the  trial ;  and,  their  evidence  having  been  taken  down  in 
the  same  way  as  the  evidence  for  the  prosecution,  there  is 
no  danger  of  their  being  tampered  with  in  the  meantime. 
In  case  of  their  death  before,  or  serious  illness  at  the  time  of, 
the  trial,  their  depositions  may  be  put  in  evidence,  and,  if  they 
appear  at  the  trial,  the  judge  has  power  to  allow  their  expenses, 
which  could  not  be  done  unless  they  had  been  bound  over. 

If  the  justices  decide  to  send  the  case  to  trial,  the 
defendant  is  entitled,  as  a  matter  of  right,  to  be  bailed ;  as 
at  common  law  every  misdemeanour  is  bailable,  and  libel  is 
not  one  of  those  which  have  been  excepted  by  statute,  (a) 

The  bail  demanded  must  be  reasonable;    and  the  only 

auestion  the  justices  have  to  determine  is,  the  sufficiency  of 
ie  sureties :  they  cannot  enter  into  any  investigation  of 
the  character  or  opinions  of  the  sureties.  (6) 

Besides  the  power  of  demanding  bail  from  the  accused,  to 
answer  an  indictment  for  libel,  justices  have  claimed  the 
right  to  determine  themselves  whether  the  defendant  has 
been  guilty  of  publishing  a  libel ;  and,  instead  of  sending 
him  to  trial,  to  require  sureties  of  good  behaviour,  and  in 
default  to  commit  him  to  prison. 

Lord  Camden,  in  the  case  of  Rex  v.  Wilkes, (c)  strenu- 
ously denied  that  a  libeller  could  be  bound  to  find  surety 
of  the  peace,  saying  there  was  only  one  authority  for  the 
proposition — "the  case  of  the  seven  bishops,  where  three 
judges  said  that  surety  of  the  peace  was  required  in  the 
case  of  libel ;  Judge  Powell,  the  only  honest  man  of  the 
four  judges,  dissented ;  and  I  am  bold  to  be  of  his  opinion, 
and  to  say  that  the  case  is  not  law.  Upon  the  whole,  it  is 
absurd  to  require  surety  of  the  peace  in  the  case  of  a  libeller." 
In  Butt  v.  Conant,(d)  the  authority  of  this  statement  was 
denied,  Park,  J.,  being  very  wroth  with  Lord  Camden  for 
his  "  denunciation  of  dishonesty  against  men  who,  from  no 
other  part  of  their  lives,  nor  from  anything  appearing  in 
the  particular  case,  deserved  such  a  stigma:"  but  the  only 
point  decided  in  Butt  v.  Con  ant  was,  that  a  justice  of  the 
peace  has  power  to  issue  his  warrant  for  the  arrest  of  a 

(a)  11  &  12  Vict.  c.  42,  b.  23.         (b)  Rep.  v.  Badqer  (4  Q.  B.  472) 
(r)  2  Wils.  151. 


(b)  Req.  v.  Bad*  r  (4  Q. 
(</)  1  6.  &  B.  WH. 
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ami,    in 


charged   with    having   published 
It  of  bail,  to  commit  hiin  for  trial. 
There    is,   however,    ono,    and   only   one,    direct  modern 
H'rity  in   support  of   the  doctrine  that  justices   of  the 
may  demand  sureties  of  good  behaviour  from  persons 
i  they  tn.'tv  adjudge  guilty  of  defamatory  libels,      1 

)    the    case   which    evoked    this    decision, 

was  an  action  of  trespass  brought  against  the  late  Chan- 

the  Diocese  of  Ely,  who  was  justice  of  the  peace 

for   the    [ata    of    Ely.     Upon   the   plaintiff  being   brought 

him,  charged  with  having  written  on  the  pavement 

1  *  Donkey  Watt,  the  Railway  Jackass/'  referring  to  a  Mr. 

Katt,  the  muster  of  the  railway  station  at  Ely,  the  justice 
tiered  him  to  liml  fcWO  muvI  its,  and  to  enter  into  his  recog- 
p  the  peace  for  three  months,  ami,  Upon  his 
ug  to  do  so,  committed  him  to  gaoL     The  warrant  was 
signed  on  kibe  80th  of  April,  I  ■'-"•_.  nul  on  the  o'th  of  May,  the 

SitT  was  brought  up  on  habeas  corpus  before  Coleridge, 
.,  and   disehai  „r<   1.     The  warrant  was  afterwards  brought 
up   b]  art  and   gnaahftdj    and  this   action  was  then 

commenced ;  the  defendant  pleading  not  guilty  (by  statute L 
On  the  trial  before  Pollock,  C,B.,  among  other  |  hieh 

were  taken  for  the  defendant,  it  was  nrgued  thai  he  had 
1  within  his  jurisdiction,  and,  the  declaration  not  being 
in  case,  and  not  averring  malice,  that  the  action  failed  under 
atat.  11  &  12  Vict,  c.  44,  a.  13.  The  learn*  d  Chief  I 
held  thai  then  was  no  jurisdiction,  but  directed  a  verdict 
for  the  defendant,  on  the  ground  that  the  notice  of  ft 
required  by  the  statute  ought  to  have  been  given  after  the 
warrant  was  quashed.  The  Court  of  Queen's  Bench  held 
that  Ike  notice  was  properly  given,  but  that  a  justice  of  the 
pemc*  tion  to  require  sureties  for  good  behu\ 

in  some  cases  of  libel  against  private  indi\  idual* ;  and  1 1 1: ■  t , 
if  thai  wore  true,  the  defendant  had  jurisdiction  in  the 
ont  of  which  the  action  arose;  and,  though  the  pro- 
ceeding* were  informal,  and  there  was,  in  the  opinion  of  the 
court,  a  great  want  of  discretion  in  requiring  sureties  upon 
lOflion,  u  would  not  lie. 

We  are  not  aware  that   lince  this  case  M  been 

other  instance  of  an  alleged  libeller  being  required  to  ! 
iee  for  good   I  ;  and  it  by  no  means  folio ws, 

has  decided    that  justices  of  the  peace 
a  bare  juris*  1  and    that,   to  support  an  act 

them   for    its  indiscreet  exercift  must    be 

and  judges  would  not  find  reasons 

(«)  I  K.  &  B  471 

I.    L 
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past  iv.  to  reverse  their  judgment.  Be  that  as  it  may,  the  pov 
cur™  xl  only  to  be  brought  into  use  to  be  abolished,  either 
—  Legislature  or  by  the  force  of  public  opinion,  as  it 
never  be  tolerated  that  in  a  matter  so  essentially  cone 
the  liberty  of  the  subject,  magistrates  should  usu 
functions  of  the  jury,  and  establish  a  new  censorship 
press. 

The  powers  given  to  stipendiary  magistrates  and 
two  justices  of  the  peace  by  the  Act,  "  for  more  effe 
preventing  the   sale   of    obscene   books,    pictures, 
and   other  articles,"   have  been   sufficiently   pointe 
ante,  p.  314—318. 

III.  Indictments. 

indictment  need  In  the  last  section  it  was  observed  that  the  po 
before  SreitS?1  justices  of  the  peace  to  commit  for  trial  on  a  cha 
publishing  a  libel  had  been  disputed  in  the  case  of  1 
Oonant.(a)  It  was  there  contended  by  Yaughan,  Set 
a  very  instructive  argument,  that  the  law  requir 
indictment  to  be  found  before  the  justices  of  the 
could  cause  the  accused  to  be  apprehended.  It  ha 
pointed  out  that  this  contention  did  not  prevail  wi 
court,  and  that  a  modern  statute  had  removed  all 
upon  the  point. 

Originally,  when  it  was  desired  to  indict  a  libell 
prosecutor  went  directly  before  the  grand  jury  and  pn 
a  bill,  without  the  intervention  of  the  magistrates ;  ar 
course  of  procedure  may  be,  and  still  is,  frequently  ad 
as  the  offence  of  libel  is  not  included  in  the  Vei 
Indictment  Act.  (b) 

In  the  present  section  we  propose  to  deal  with  the 
which  it  is  necessary  to  keep  in  mind  in  drawing  an 
ment  or  criminal  information  for  libel. 

An  indictment   for   composing,  printing,  or   pub! 
blasphemous,  seditious,  or  defamatory  libels  cannot  b 
at  sessions  ;(c)  but   obscene   libels   are  within  their 
diction. 
Venue.  The  bill  must  be  preferred  in  the  county  where  th 

lication,  which  is  relied  on,  was  made ;  but  it  often  hi 
that  the  defendant  has,  by  one  act,  published  the  libel 
counties.  Thus,  in  Rex  v.  Burdett,(d)  the  Court  (Bay] 
dubitante)  held  that  posting  a  sealed  letter  was  a  publ: 
in  the  county  where  the  post-office  was  situate,  an 

(a)  1B.&B.  548.     See  ante,  p.  511.  (b)  22  &  23  Vict. 

(c)  5  &  6  Vict.  c.  38.     See  Re  Armstnmq  (Cox  Crim.  Cas.  34: 

(d)  4  B.  &  Aid.  95. 
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tfhore  a  defendant  writes  a  letter  in  one  county  with  the 
utent  to  publish  it  in  another,  and  does  afterwards  publish 
t  there,  he  may  be  indicted  in  either  county. 

The  most  convenient  course  is  to  lay  the  indictment  in 
lie  county  where  the  libel  was  made  manifest,  or  "  pub- 
iahed"  in  the  popular  sense  of  that  word,  (a) 

The  indictment  must  charge  that  the  defendant  "  did 
Hiblish;"  as  merely  writing  a  libel  is  not  a  misde- 
meanor.^) 

The  libel  itself  must  be  accurately  set  out,  either  by  tran- 
scribing it  verbatim  or  by  setting  out  the  particular  words 
Nirnpluined  ofj  and  if  tnaro  arc  several  libellous  paaaagea 
ii  different  parts  of  the  writing,  they  should  be  set  out  in 
ihe  following  manner :  "  In  a  certain  Mil  of  which  said 
there  was  and  is  contained/1  Ac,  "and  in  a  certain 
>ther  part  of  the  said  libel  there  was  and  is  contained," 

If  the  words  complained  of  are  in  a  foreign  language,  tiny 
mist  be  set  out  in  the  original,  with  a  correct  translation.  (</) 
ion  may  vitiate  the  indictmen 

Id  charge  the  libel  to  have  b  >  n  written 
Uld  published  u  rning"  the  person  libelled, 

Oaee  of  /*'  r  v.  M<tnuh'n(f)  the  omission  of  those 
rords  waa  held  fetal,  upon  the  ground  that,  without  them, 
•  inclusively  appear  that  no  other  person  than 
lie  proeecutur  could  have  been  intended,  although  it  was 
tverred  that  the  defendant  intended  to  vilify  the  prosecutor, 
te  having  been  Mayor  of  Colahestarf  and  to  cause  it  to  be 
as  such  mayor/'  had  practised  corruption, 
md  been  guilty  of  abuse  in  respect  to  granting  a  licence  to 
me  J.  L.  to  retail  beer ;  and  although  iminendos  pointed 
bo  d  parts  of  the  libel  to  the  prosecutor,  ana  to  the 

rrattliti  y  106. 

'JTie  indictment  must  contain  averments  of  any  facts 
rhich  are  necessary  to  connect  it  with  the  prosecutor  or 
bo  subject  of  the  libel, 

innuendo  means  nothing  more  than  the  words  "  id  e*t" 
leaning/'  or  "  aforesaid,"  aaexplanat* 

m:  as — w 
udants,  or  "Buch  a  subjec  dug 

ct  in  question* 
Amu*  the  rruuc  in  the  ca»c  if  indictmenta  preform!  jit  \\w  Centra] 
'  Court,  n«U.i  Will,  4,  c.  Sti,  *.  a ;  uv\  regory  (7 
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How  libel  may 
bo  iot  oat 


'"h*r>r.-  paMaa- 
Uun  ■■  or  »o*l 
oonotrnlof  " 
pernm  Ub*ll*d. 


Jfey,  t.  B  <5) 

ZtmMov  K.rx  201) 


)  1  Camp.  SS8. 
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F*n  it.         Inasmuch  as  an  innuendo  is  only  used  as  a  word  of  exph- 
okaptsb  xl   nation,  it  cannot  extend  the  sense  of  the  expressions  in  the 
—        libel  beyond  their  own  meaning,  unless  something  is  put  oa 
the  record  for  it  to  explain. 

Thus,  in  an  action  upon  the  case  against  a  man  for  saying 
of  another,  "  He  has  burnt  my  barn,"  the  plaintiff  cannot 
there,  by  way  of  innuendo,  say,  "  meaning  his  barn  full  of 
corn,"  because  that  is  not  an  explanation  of  what  was  said 
before,  but  an  addition  to  it.  But  if,  in  the  introduction,  it 
had  been  averred  that  the  defendant  had  a  barn  full  of  cam, 
and  that,  in  a  discourse  about  that  barn,  the  defendant  hid 
spoken  the  words  charged  in  the  libel  of  the  plaintiff,  an 
innuendo  of  its  being  the  barn  full  of  corn  would  have  been 
good,  says  De  Grey,  G.  J.,  delivering  the  unanimous  opinioa 
of  all  the  judges  to  the  House  of  Lords  in  the  case  of  Reat  v. 
Eome.(a) 

Where  the  writing  itself  imports  a  libel  no  innuendo  ■ 
necessary. 

Thus,  where  it  was  contended  that  the  words  "FraN 
Snake  "  could  not  be  deemed  libellous  unless  shown  to  be 
so  by  an  innuendo,  Coleridge,  J.,  said :  "As  to  the  necessity 
of  an  innuendo,  the  jury  and  court,  in  such  a  case  as  Urii, 
are  in  an  odd  predicament  if  they  alone,  of  all  persons,  an 
not  to  understand  the  allusion  complained  of.  Suppose  tb 
libel  had  said  the  plaintiff  acted  like  a  Judas,  must  tie 
history  of  Judas  have  been  given,  and  referred  to  bf 
innuendo  ?  We  ought  to  attribute  to  a  court  and  jury  aa 
acquaintance  with  ordinary  terms  and  allusions,  whether 
historical,  or  figurative,  or  parabolical."  (6) 
innuendo  bad  If  an  innuendo  is  bad,  and  on  the  face  of  it  repugns** 
JJj^ffoTuDeL0  to  the  words  of  the  libel,  it  may  be  rejected  as  surplusage 
and,  if  the  words  are  libellous  in  themselves,  the  indictmtft 
remains  good;(c)  but  if  the  words  are  capable  of  two  aem 
and  the  innuendo  ascribes  one  meaning  to  them,  and  is  gooi 
on  the  face  of  it,  then  it  cannot  be  rejected,  but  must  ta 
proved,  (d) 
Bemorai  of  The  indictment  is  frequently  removed  by  certiorari  iflfc 

(a)  Cowp.  682.  See  also  the  case  of  Rex  v.  Burdett  (±  B.  &  AkLSlf 
Abbott,  C.J .,  says,  with  reference  to  the  above-cited  language  of  ft 
Grey,  C.J. :  "  The  judgment  of  which  the  above  is  part  has  univenat 
been  considered  the  best  and  most  perfect  exposition  of  the  lair  «fft 
this  subject." 

(b)  Hoare  v.  Silverlock  (12  Q.  B.  633);  see  Harvey  v.  Frenck  ftT* 
686;  1C.  &M.  11).  V 

(c)  Harvey  v.  French  (1  C.  &  M.  11 ;  2  Tyr.  686).     Barrett  t.  W 
H.  L.  Cas.  413). 

(d)  Williams  v.  Stott  (3  Tyr.  688 ;  1  C.  M.  676). 
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the  Queen's  Beach,  00  as  to  secure  the  advantage  of  i 

special  jury,  and  the  opportunity  of  moving  the  courts  in 
ease  of  a  verdict  being  found  against  the  defendant. 

The  Court  of  Queen's  Bench  may  order  any  indictment 
I  into  that  court   by  Certiorari,  to  be  tried  at  the 
atral  Criminal  Court,  (a) 

The  first  allegation  in  the  indictment  which  it  is  necessary  Pn>oN  of 
for  the  prosecutor  to  prove  is,  that  the  defendant  published  ****"«**♦<" 
matter  which  is  charged  against  him. 
This  leads  us  to  consider  what  constitutes  a  publication,  who  u» 
we  cannot  find  a  bettor  definition  than  that  given  by  PttWkh*r- 
-I.,  in  the  case  of  Bear.  0artU6.(b)      lie  there  says: 
m  h  m  right  that  it  should  be  known,  not  only  that  the  party 
wh<  My  prints,  bu1  that  every  party  who  utters,  who 

aells,  who  gives,  or  win*  lends,  a  copy  of  an  offensive  publica- 
d  will  be  liable  to  be  prosecuted  as  a  publisher." 
Publication  may  be  proved  by  I vuleiuv  that  the  libel  was  Proof  of  1 
bought  in  defendant's  shop  ;  and  this  is,  perhaps,  the  readiest  «r«dlvto  ' 
proof  when  the  prosecution  is  din  rtod  against  the  person  JJJJJJT1  p*5" 
who,  in  the  common  acceptation  of  ihe  word,  is  the   pub- 

b    tin*    case   of    Bmb    r«    A hncn  (>*),    Lord    Hi  !,    in 

answer  to  one  of  the  jury,  said  :  w  I  have  atwl  >d, 

and  take  it  to  be  clearly  Settled,  that  evidence  of  a  public 
pale,  or  public  exposal  to  sale,  in  tin  :  or 

anybody  in  the  house  or  d h] >,  is  sufficient   »■■••  10  con- 

maater  of  the  house  or  shop,  though  there  was  no 
or  concurrence  in  him,  unless  he  1  ry9 

or  that  thrrewaaaome  trick  or  collusion/'  A  new  trial  was 
moved  for  on  tbo  ground  that  a  master  is  not  answerable, 
in  a  criminal  induct  of  hit  servant  lua 

privity  i*  not  proved  ;  but  the  court  upheld  Lord  Mansfield's 
ruling,  and  to  grant  a  rule. 

as  was  pointed  out  when  we  were  deal- 
ing with  tie  evidence  of  publication  necessary  to  support 
an  application  for  a  criminal  information,  have  sate 

!   mode  of  proof  by  it,  in  one  of  the  repealed 

auctions  of  6  A  7  Will.  l,c.  76,  aa  unnecessary  when  a  copy 
of  declarations  filed  at  the  stamp  office,  and  a  newspaper 
agreeing  tie  are  put  in. 

If,  however,  the  author,  and   not  the  publisher,   if    tnu  iSy?^ 

•  ndant,  it  will  be  sufficient  proof  of  against  •«*&©*. 

him   to   show   (!  manuscript  is  in  his  handwriting, 

L  1. 
U)  ■  H  Aid.  169),  and  *c*  UmV*  our  (9  Coke,  &9). 

(r)  *0  I  I  r.  888. 
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Paw  iv.     and  that  it  is  printed  and  published,  although  there  be  no 
aunt  xl  evidence  that  he  directed  the  one  or  the  other.(a) 

—  Lord  Holt  held  that  where  a  libel  is  produced,  written  by 

a  man's  own  hand,  and  the  author  of  it  is  not  known,  he  a 
taken  in  the  mainer,(6)  and  that  throws  the  proof  upon  him; 
and,  if  he  cannot  produce  the  composer,  the  verakt  wiB 
be  against  him.(e) 
Proof  or  fend-  Where  the  guilt  of  the  defendant  is  to  be  established  by 
WTlttn*-  proof  of  his  handwriting,  persons  should  be  called  who  hat* 

seen  him  write,  or  who  are  acquainted  with  the  character  of 
his  handwriting  by  receiving  or  Beeing  letters  or  pun 
which  have  purported  to  be  written  by  him,  the  authenticity 
of  which  has  not  been  disputed. 

Thus,  a  clerk  in  a  merchant's  office  may  be  called  to 
identify  the  writing,  by  his  knowledge  of  letters  of  the 
defendant  received  at  his  master's  counting  house.(<2) 

Formerly  the  law  did  not  allow  the  comparison  by  the 
jury  or  by  witnesses  of  the  libel  with  other  writings  of  the 
defendant,  but  now  by  28  &  29  Yict.  c.  18,  s.  8,  "com- 
parison of  a  disputed  writing  with  any  writing  proved  to 
the  satisfaction  of  the  judge  to  be  genuine,  shall  be  per 
mitted  to  be  made  by  witnesses;  and  such  writings,  and  the 
evidence  of  witnesses  respecting  the  same,  may  be  submitted 
to  the  court  and  jury,  as  evidence  of  the  genuineness  or 
otherwise  of  the  writing  in  dispute." 

Experts  may  make  this  comparison  as  well  as  witnesses 
who  have  personal  knowledge  of  defendant's  handwriting. 
In  the  recent  case  of  Reg.  v.  Water s,(e)  the  evidence 
on  which  the  court  made  the  rule  absolute  for  a  criminal 
information  was  the  affidavit  of  an  expert,  who  had  compared 
the  handwriting  of  an  authentic  paper  with  that  of  the  letter 
in  question. 

It  is  not  necessary  to  prove  that  the  defendant  put  pen  to 
uoteto write  paper ;  or  with  his  own  hands  sold,  gave,  or  lent  the  hlH 
UbeL  or  a  copy  thereof,  to  any  person.     If  he  requested  or  pro- 

cured any  other  person  to  write  or  publish  the  libel  he  a 
equally  guilty. 

Thus  in  the  case  of  Reg  v.  Oooper,(f)  the  evidence  agsioftl 
the  defendant  was  that  of  the  editor  of  the  paper  in  whkk 
the  libel  was  published.  He  stated  that  the  defendant  hi 
Reg.  v.  Lovett  (9  C.  &  P.  463). 
Mainer,  mainour,  manonr,  or  meinour,  from  the  French 


i.e.  manu  tractare,  in  a  legal  sense  denotes  the  thing  taken  away,  fcfli 
in  the  hand  of  the  thief  who  took  it. 


(c)  Rex  v.  Beare  (1  Raym.  417 ;  12  Mod.  221;  2  Sa 
{(f)  Rex  v.  Slaney  (5  C.  &  P.  213).  (e) 

(/)  Reg.  v.  Cooper  (8  Q.  B.  533  ;   15  L.  J.  206,  Q. 
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a  wish  to  him  that  ho  would  Bhew  up  tho  pro- 
secutor  and  his  brother,  and  had  told  witness  the  story 
which  formed  the  foundation  of  the  libel ;  that  tin 
had  told  it  to  a  r  for  the  paper,  and  that  the  libel 

was  substantially  what  was  so  communicated  \  that  after- 
wards  the  defendant  had  remarked  that  the  article  had  not 
appeared;  that  alter  its  appearance  defendant  said  ho  had 
seen  it,  and  that  he  liked  it  very  much ;  that  the  witness 
had  heard  tfan  I :he  defendant  told  it  hiin.    Wigkt- 

man,  J.,  left  it  to  the  jury  upon  this  evidence  to  say  whether 
the  defendant  had  caused  the  libel  to  be  published,  remark- 
ing that  his  approbation  qJ  publication,  was  evidence 
to  shew  that  it  was  such  an  article  as  he  wished  to  be 
published. 

The  jury  couvicted  the  defendant,  and  the  court  refused 

a  rule  for  a  new  trial,  Deninan,  C.J.,  saying :  "  If  a  man 

Bet   another   generally    to   write  a   libel   he   must   bo 

answerable    for    anything    written    in    pursuance    of    his 

request.     He  contributes  to  a  misdemeanor,  and  is  there- 

M  a   principal,     He  takes  the  chance  of 

what    is  to   be   published That  which    did    in   fact 

form    the  foundation    of  the   libel,  and  which    the   editor 

lunicated    to    the    reporter,  was  what   the   defendant 

I    to   the    editor;    and   after  the  publication    it 

was  approved  of  by  the  defendant If  we  held  this 

in  a    »'«   I  «e  a  publication   by  the  defendant  we  must  g«> 
gth  of  exonerating  a  party  who  gives  instruction*  for 
vy  case  where   the   libel    published  departs 

the  insti  fie  word lie 

doubt.     There  is  first,  an  employ  tt: 
adly,   an    identity  of  subject  matter;    thirdly,  a  fl 
plaint  of   delay  in  tlie  publication;   fourthly,  an  approval; 
i dunce  tl  libel   it?  rmlly  that   which 

was  c  ioated."  Lge  and  WigbtmaUi  W*  ootk* 

enrrt'd.  principally  on  the  ground  that  the  defendant  had 
approved  of  the  article, 

case  oi  $$€oii   and  ,    already 

nsfcrr  still    more   conclusive   upon   tie 

an  action  of  libel  was  brought  a  iro  guardians 

■  poor  for  defamatory  st  whieh  were  made  at 

f  o(  guardians,  and  wire  afterwards  published  in 
two  newspapers. 

The  only  witnesses  examined  were  the  reporters  who  had 
bora  present  at  the  meeting  in  the  ordinary  course  of  their 

(m)  A*UW  pp  422-4*6,  L-  Rep.  4  Ex.  H9\  88  I*  J    1< V..  Kv     M  I.    I 
H .  B. 637. 
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paw  it.  duty.  They  proved  the  substantial  accuracy  of  the  reporta, 
—  and  that  during  the  discussion  the  defendant  Ellis  said: 
"  He  hoped  the  local  press  would  take  notice  of  this  vwy 
scandalous  case,"  and  requested  the  defendant  Preeoott  to 
give  an  outline  of  it.  This  Prescott,  who  was  in  the  chair, 
did,  saying,  "  I  am  glad  gentlemen  of  the  press  are  in  Ike 
room,  and  I  hope  they  will  take  notice  of  it;"  upon  which 
the  defendant  Ellis  added,  "And  so  do  Lw  Preeoott  aho 
said  he  hoped  publicity  would  be  given  to  the  matter. 
Martin,  B.,  directed  a  verdict  for  the  defendants  on  the 
ground  that  there  was  no  evidence  of  publication.  To  thi 
ruling  a  bill  of  exceptions  was  tendered,  and  the  court  of 
Exchequer  Chamber  held  it  to  be  a  misdirection,  and 
awarded  a  venire  de  novo.  The  court  were  not  unanimous, 
the  majority  of  the  court  (Keating,  Montague  Smith,  and 
Hannen,  JJ.)  holding  that  the  case  ought  to  have  been  left 
to  the  jury,  on  the  ground  that  where  a  man  requests 
another  to  publish  defamatory  matter  of  which,  for  the 
purpose,  he  gives  him  a  statement,  whether  in  full  or  in 
outline,  and  the  agent  publishes  the  sense  and  substance  of 
it,  although  to  some  extent  in  his  own  language,  the  man 
making  the  reauest  is  liable  to  an  action  as  the  publisher. 
Byles  and  Mellor,  JJ.,  dissented,  and  to  the  learned 
crtainSand  judgment  of  Byles,  J.,  we  will  call  attention,  as  showing 
bw^fortSof  the  distinction  between  the  civil  and  criminal  responsibility 
of  a  principal  for  the  tortious  acts  of  his  agent. 

Stated  shortly,  the  grounds  on  which  the  learned  judge 
supported  the  ruling  of  Martin,  B.,  were :  That  there  was 
no  evidence  of  a  direction  to  publish  the  precise  words; 
that  he  doubted  whether  the  expression  of  a  hope  that  the 
press  would  take  notice  of  the  case,  &c.,  amounted  to  an 
authority  to  publish  in  a  newspaper  defamatory  and  unjusti- 
fiable matter  spoken  at  a  meeting ;  that  it  is  not  sufficient 
at  common  law  that  expressions  equivalent  to  those  in  the 
declaration  were  written  and  published  by  the  defendant, 
but  the  libel  must  be  proved  as  laid,  and  a  variance  is 
fatal;  and,  though  a  variance  is  now  amendable,  no  amend- 
ment could  cure  the  objection,  as  the  evidence  does  not 
show  what  particular  defamatory  expressions  were  or  we» 
not  authorised  by  the  defendants.  The  learned  judge  threw 
out  an  opinion  that  an  action  on  the  case  against  the  defen- 
dants, for  inciting  the  reporters  to  defame  the  plaintiff,  would 
have  been  the  proper  remedy,  without  charging  them  with 
the  words  published  by  the  reporters.  He  distinguished  the 
case  of  Beg.  v.  Cooper  (a)  on  the  double  ground  that  tkfi 
(a)  Ante,  p.  518. 
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lant  had  expressed  his  approval  of  the  article  after  it 
published,  and  thai  Bftft  v,  Dooper  was  a  criminal  case. 
lie  learned  Judge,  upon  this  last  point,  said:  *  That  case 
ras,  moreover,  a  criminal  case,  It  was  an  indictment  for 
ibel ;  and  there  is  a  great  distinction  between  the  authority 
which  will  make  a  man  liable  criminally  and  the  authority 
rhich  will  make  him  liable  civilly,  A  principal  is  not 
/  liable  for  the  acts  of  his  agent  unless  the  agent's 
mtlnu-ity  be  by  the  agent  duly  pursued;  but  the  principal 
mav  be  My  Battle,  though  the  agent  bam  Donated 

ry  widely  from  his  authority,  or,  as  Lord  Bacon  puts  it ; 
*  Lawful    authority    is    to    receive    a    strict    interpretation, 
awful  authority  a  wide  and  extended  interpretation ,  Mm* 

licita  reciptunt  ttricta  md  UK* 

imet  eit  «...  It  is  true  that  a  libel  is  a  criminal 

act ;  but  m  this  case  the  plaintiff  does  not  proceed  for  the 

•  I  act,  but  for  the  civil  injury.     Heading  the  case  of 

-Be*/,  v.  with  the  light  of  this  distinotioD  between 

civil  and   oriminal    proceedings  which  distinction  is  clear 

law  and  sound  sense,  it  may  well  be  that  when  a  defendant 

of  a  newspepeTj  as  he  did  in  that  case,  to 

'show  another  up/  and  toe  editor  uf  the  newspaper  does  so 

in  gitm  terms,  uuitnihorised  and  not  intended  by  the  defen- 

r    may,    nevertheless,    bo   criminally   liable, 

might  n<  t 

A  witness  may  be  asked  it  he  knows  who  wrote  the  libel,  QoMtiomio 
but,  if  h«  answer  in  the  affirmative,  he  is  not  bound  to  name  witgMm- 
I'ccause  it  may  be  himself 
A  publication  must  be  proved  at  the  venue  laid  in  the  Proof  or  pi** 
ind  We  have  seen  that  where  a  man  writes  a  libel  in  °*  JwWkmUo°- 

one  county,  and  is  a  party  to  its  publication  in  another,  he 
may  in  either.  (6) 

After  proving  the  publication,  the  next  step  is  to  put  the  Puuio*  iaib« 
libel  in  and  have  it  read. 

I)  the  original  is  proved  to  be  in  the  possession  of  the 
defendant,  and  notice  has  been  given  to  him  to  produce  it, 
and  be  fail  to  do  bo,  a  c«  ^ad.(c) 

••n  a  libel  is  print  aid  seem  that  all  the  itnpres- 

aions  an*  !  ;  and  if  fcbe  a  fondant  is  connected  with 

liter  it  wai  printed,  ■  ooog  may  be  put  in,  or  rather 
duplicate,  wlmh  be  has  not  seen.(<J) 

bo  libel  read  must  agree  in  all   respects, 


eare 


Krx  v.  Slant?  (A  C.  &  P.  HA). 

15,  and  **  Htx  v.  Joh^m  (7  Ea«t,  66> 
: 
firx,  x.   Watson  (J  (amp.  129). 
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pakIv.     clerical  errors— such  as  the  inisspelliiig  of  a  word— with  the 
ca™  xl  indictment.    If  there  is  the  slightest  disagreement  in  tb 
—        sense  it  will  be  fatal,  (a) 

It  is  no  variance  that  only  part  of  the  libel  is  set  cot; 
but  if  any  part  qualifies  the  rest  it  may  be  given  m 
evidence,  (b) 

Where  the  defendant  was  charged  in  several  counts  of 
the  indictment  with  having  "composed,  printed,  and  pub- 
lished"  a  libel  which,  as  set  out  in  the  indictment,  differed 
from  the  printed  libel,  bnt  agreed  with  the  MS.  which  the 
defendant  had  delivered  to  the  printer,  it  was  held  that  he 
might  be  found  guilty  of  the  composing  and  publishing,  sad 
acquitted  of  the  printing,  (c) 
Pom  to  amend  The  court  has  power  to  amend  any  variance  which  may 
"***""*  appear  between  the  written  evidence  and  the  recital  thereof 

on  the  record,  in  matters  not  material  to  the  merits  of  the 
case,  and  where  the  defendant  cannot  thereby  be  prejudiced 
in  his  defence  on  the  merits,  (d) 
rtoo^jntao-  After  the  libel  has  been  read  by  the  officer  of  the  court, 
"""""  *  the  prosecutor  proceeds  to  prove  the  introductory  averments 
which  are  necessary  to  connect  the  libel  with  him. 

For  instance,  if  the  libel  reflects  upon  a  man  in  any  office 
or  profession  which  may  belong  to  many,  it  is  necessary  to 
aver  that  he  acted  in  that  capacity,  and  to  prove  it  accord- 
ingly; and,  though  it  suffices  to  allege  that  he  held  the 
particular  office,  yet,  if  the  indictment  state  he  was  duly 
appointed,  the  appointment  must  be  proved  as  laid,  (a) 

So,  where  an  information  stated  "  that  before  the  pub- 
lishing of  the  libel  the  King  had  issued  a  proclamation,  that 
after  the  said  proclamation  and  before  the  publishing  of  the* 
libel  therein  after-mentioned,  divers  addresses  had  on  occa- 
sion of  such  proclamation  been  presented  to  his  said  Majesty, 
and  that  the  defendant,  well  knowing  the  premises,  but 
maliciously  and  seditiously  intending  to  bring  the  said 
proclamation  into  contempt,  &c,  and  to  stir  up  sedition/' 
published  the  libel  in  question,  it  was  held  necessary 
to  prove  the  King's  proclamation;  but,  per  Boiler,  J., 
"the  prosecutor  need  not  have  given  any  evidence  at 
all  of  these  addresses ;  the  averment  respecting  these 
addresses  seems  unnecessary;  for  the  information,  after 
stating  the  proclamation   and  the  addresses,  charges  the 

(a)  Rex  v.  Beach  (1  Leach,  135)  ;  and  Rex  v.  Hart  (1  Leach,  146). 

(6)  Rex  v.  Beare  (2  Salk.  417  ;  Ray.  414 ;  12  Mod.  221). 

{c)  Rex  v.  Williams  (2  Camp.  646). 

(<Q  See  9  Geo.  4,  c.  15;  11  &  12  Vict  c. 46,  8.4;  12  &  13  Vict,  a  45, 
8.  10 ;  14  &  15  Vict.  c.  100,  as.  1,  24,  25. 

(e)  Rex  v.  Martin  (2  Camp.  101).    See  Rex  v.  Budd  (5  Esp.  230). 


defendant  with  a  seditious  intent  to  bring  the  said  procla- 
mation into  contempt,  without  noticing  the  addresses  again. 
The  distinction  between  material  and  immaterial  averments 
is  perfectly  well  settled ;  if  the  averment  be  material,  that 
is,  it  it  1  n  led  with  the  charge,  it  must  be  proved  j  but 

if  it  be  totally  immaterial,  and  if  the  libel  be  not  connect  id 
with  the  averment,  it  need  not  be  proved.1' (a) 

In  short,  it  may  be  laid  down  that  introductory  averments 
are  only  essential  when  they  make  applicable  to  the  prose- 
cutor, and  shew  to  be  libellous,  statements  which,  on  their 
face,  do  riot  naturally  or  inevitably  refer  to  him  or  appear 
(l«f'.iin:.tory. 

Where  the  statements  arc  clearly  libellous  all  explanatory 

I  *  may  be  rejected  as  surplusage. 
It  should  be  noted  here  that  in  a  prosecution  for  a  libel 
on  a  ratm,  it  is  essential,  as  already  pointed  out,(J>) 

to  aver  and  prove  that  it  was  published  with  intent  to 
bring  contempt  on  the  family  of  the  deceased,  and  to  stir 
up  the  hatred  of  the  King's  subjects  against  them,  and  to 
the  relations  of  the  deceased  to  a  breach  of  the 
peace,  (c) 

This  intent  will  generally  be  sufficiently  proved  by  the  libel. 
Where  the  IiIm  11  his  words  assume  the  existence  of  the 
extrinsic  facta,  they  operate  as  an  admission!  and  no  farther 
proof  is  needed. 

To  pro%'o  the  application  of  the  libel  in  the  pmsreutor, 

ases  should  bo  called  who  are  acquainted  with  him  and 

the  circumstances  which   gave  occasion  to  the  libel, 

and  who  have  read  the  libel ;  and  they  should  be  asked  to 

wh  rred  it. 

hi  Du  boat  v.  I  ,  Lord  Ellen  borough  held  t\v.a  the 

declarations  made  by  spectators,  while  they  looked  at  a 
j  re,  were  evidence  to   show  whom  the  figures  were 
meant  to  repre*< 

Malice  will  be  presumed  from  the  act  of  publication;  for,  in 
tuguago  of  Lord  Campbell ,  "  malice,  in  the  legal  accop- 
a  of  the  word,  is  1  spite  against 

i duals,  bat  consists  in  the  conscious  vi 

law  to  the  prejudice  of  another And  it  is  a  well* 

established  maxim  that  ei  must  be  taken  to  intend 

necessary  consequence  of  his  deliberate  acts."(/) 

(6)  Ante.  p.  430. 
(1    r.  It  126). 
S«  Jomt*  r.  Stew  >)»  Betrymam  r.  Wm  (4  T.  R. 

See) ;   Truer*  .  2  Camp.  SO. 

if)  Frrgwn  v    /  (9  CL  It  F.  S2l).  See  Hex  v.  V 

(2  B.  k  C.  257  >  B.  *  Aid,  9b). 
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t  it.         Sometimes,  however,  it  becomes  material  to  prove 
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malice,  and,  for  this  purpose,  other  publications  by  the 
defendant  may  be  given  in  evidence,  (a) 

No  evidence  is  required  to  show  that  the  libel  is  false;  fcr 

aotbtifcmn.  a^  common  law  "the  truth  op  falsehood  of  a  written  or 
printed  paper  is  not  material  to  be  left  to  the  jury,  upon  the 
trial  of  an  indictment  or  information  for  a  libel.  The  epithet 
false  is  not  applied  to  the  proposition  contained  in  the  paper* 
but  to  the  aggregate  criminal  result,  libel.  We  say  ./Sum* 
libellus  as  we  say  ^ alsus  proditor  in  high  treason/* (6) 

•  *rvioi.a.Ni  The  Legislature  have,  however,  created  a  new  offence  by 
6  &  7  Vict.  c.  96,  s.  4,  which  enacts :  "  That  if  any  person 
shall  maliciously  publish  any  defamatory  libel  knowing  it  to 
be  false,  every  such  person  on  being  convicted  thereof  shall 
be  liable  to  be  imprisoned  in  the  common  gaol  or  house  of 
correction  for  any  term  not  exceeding  two  years,  and  to 
pay  such  fine  as  the  court  shall  award/' 

And,  although  the  prosecutor  need  not  burden  himself 
with  the  proof  of  the  falsehood,  to  secure  a  conviction  with- 
out alleging  the  scienter;  yet  it  will  be  seen  hereafter  thst 
the  defendant  may,  under  certain  circumstances,  give  evi- 
dence of  the  truth  of  the  matters  charged. 

Pttbikhingor  By  sect.  3  of  the  Act  last  referred  to,  it  is  enacted  that 
—  ^  «  jf  BJ1y  pepgQQ  ghaii  publish  or  threaten  to  publish  any  libel 
upon  any  other  person,  or  shall  directly  or  indirectly  threaten 
to  print  or  publish,  or  shall  directly  or  indirectly  propose  to 
abstain  from  printing  or  publishing,  or  shall  directly  or 
indirectly  offer  to  prevent  the  printing  or  publishing,  of  any 
matter  or  thing  touching  any  other  person  with  intent  to 
extort  any  money,  or  security  for  money  or  any  valuable 
thing  from  such  or  any  other  person,  or  with  intent  to 
induce  any  person  to  confer  or  procure  for  any  person  any 
appointment  or  office  of  profit  or  trust,  every  such  offender, 
*  on  being  convicted  thereof,  shall  be  liable  to  be  imprisoned, 
with  or  without  hard  labour,  in  the  common  gaol  or  house 
of  correction,  for  any  term  not  exceeding  three  years." 

We  come  now  to  consider  what  answer  the  defendant  can 
make  to  the  indictment  or  information. 

Defe&o*  At  common  law  he  was  restricted  to  the  plea  of  not 

guilty. 

PohUMtknttj        Under  this  plea  the  defendant  may  prove  that  he  pub- 

mtat*fc*  lished  the  libel  by  mistake. 

The  cases  which  are  sometimes  quoted  in  support  of  this 


threatenta*  to 
publish  or 


Ebltahinf  with 
aot  to  extort 


(a)  Stuart  v.  Lovell  (2  Starkie  N.  P.  95). 

(b)  See  opinion  of  the  Judges  delivere 
(22  How.  St.  TV.  297)  ;  and  Bex  v.  Burke  (7  T.  R.  4) 


(bj  See  opinion  of  the  Judges  delivered  to  the  House  of  Lordi 
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proposition  do  not,  however,  bear  it  out,  and  we  are  left  to 
the  dUeta  of  jttdgM  j  but  there  can  be  no  doubt  that,  in  the 
present  day,  proof  t  hut  the  only  connection  of  the  defendant 
with  the  Libel  was  in  innocently  publishing.it,  would  entitle 
bin  to  the  verdict. 

In  Rex  v.  Top/mm f(a)  Lord  Kenyon  says:  "There  may 
indeed  be  eases,  and  WO  it  was  admitted  in  Res  v. 
of  a  publication  in  {mint  of  law,  where  no  criminal  intention 
can  be  imputed  to  the  party  j  as  where  a  party  delivers  a 
loiter  without  knowing  its  content Sj  Of  delivers  one  paper 
ad  of  anutln 

v.  X'*tt(l>)   was  the  case  of  a  criminal   information 
against  a  woman  fur  publishing1  a  I  ii4e  libel  ;  and  the 

fondant  kept  a  pamphlet  shop,  and 
that  the  lib. A  was  sold  by  her  servant  in  her  absence!  and 
that  the  defendant  did  not  know  the  contents  of  it,  u  nor  of 
•ruing  in  or  going  out."  Raymond,  C.J.,  held  that  the 
defendant  was  guilty  of  publishing  it,  and  that  it  would  be 
▼ary  dangerous  if  the  law  were  otherwise.  And,  in  answer 
to  a  lant'a  counsel  as  to  whether  I  post- 

boy who  carried  a  libel,  sealed  up,  into  the  country,  could 
be  pi;  ,  the  Chief  Justice  answered,  "That  there 

the  Q1  hether  the  carrying  by  a  post-boy 

should  be  deemed  in  law  a  publication;  and  in  all  those 
cases  Iki  mil  <ipial,  though  the  party's  intention  do 

not  concur.' *     Uh  jury,  however,  in  this  case,  could  not 
agree  u>  give  a  general  verdict,  and  desired  to  give  a  special 
tally  the  Attorney-General  consented  to  the 
withdrawal  of  a  jur 

There  is  also  a  dictum  of  Lord  Kenyon's,  in  Res  v. 
A        I'lon,  that    an    inadvertent    publication   would   not    be 
a  lib  > 

In  a  mil  case,  Patteson,  J.,  ruled,  that  a  porter  who,  in 
course   of    hi-    business,   delivered    parcel*    containing 
libellous  handbill*,  was  not  liable  to  u,  if  he  were 

shown  to  be  igt  f  their  contents^*/) 

It  was  always  competent  to  the  defendant  to  rebut  the 
prima  facie  presumption   of  publ  which  i.-  by  JJJJJ 

the  fact   that  the   libel,  importing  on   its  title-page  to  be  *■* 
printed  a*  was  bought  in  his  shop;(c)  and  now,  by 

the   7th   s<  f  Lord    Campbell's    Act    (0    k   7    Vict. 

c.  90)  :  "Whensoever,  upon  the  trial  of  any  indictment  or 
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7  ;  Barnard.  303.     See  al*o  Rtx  v.  Paine  (5  ' 

66). 
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mation  for  the  publication  of  a  libel,  under  the 
>t  guilty,  evidence  shall  be  given  which  shall 
gumptive  case  of  publication  against  the  defendant,  by 
act  of  any  other  person  by  his  authority,*  it  shall  be 
>etent  for  such  defendant  to  prove  that  such  publics- 
was  made  without  his  authority,  consent,  or  knowledge 
that  the  said  publication  did  not  arise  from  any  want 
le  care  or  caution  on  his  part." 

ere  seems  to  have  been  some  oversight  in  framing  this 
>n,  as  it  contains  no  statement  of  what  the  effect  of  the 
nee,  which  it  allows  to  be  given,  shall  be ;  nor  does 
pear  to  allow  any  evidence  which  was  not  formerly 
ssible  at  common  Jaw. 

q  can  find  no  decided  cases  in  which  the  defendant  has 
issfully  rebutted  the  presumption  arising  from  the  pub- 
on  by  his  servants  or  agents. 

Bex  v.  Walter, (a)  evidence  was  given  that,  though  the 
idant  was  proprietor  of  the  paper  in  which  the  libel 
*red,  he  lived  entirely  in  the  country,  and  that  his  sob 
acted  the  paper  without  interference  on  his  part.  Lord 
ron  told  the  jury  that  he  was  liable, 
the  case  of  Bex  v.  dutch  and  others,(b)  the  libel  was 
shed  in  a  London  newspaper,  and  a  witness  for  the 
idant  proved  that,  at  the  time  of  the  publication,  Gutch 
living  in  Worcester,  in  an  ill  state  of  health,  and  was 
interfering  in  the  conduct  of  the  paper  at  all.  The 
jel  for  Gutch  (the  late  Sir  P.  Pollock),  in  a  powerful 
nent,  in  which  he  reviewed  all  the  cases,  contended 
bis  client  could  not  be  found  guilty;  but  Lord  Tenterden 
bed  the  jury  that  as  the  defendant  derived  profit  from, 
found  means  to  carry  on,  the  concern,  and  selected  the 
n  to  conduct  the  publication,  he  was  guilty  of  pnb- 
g  what  appeared  in  the  paper,  although  it  could  not  be 
a  that  he  was  individually  concerned  in  the  particular 
cation,  and  that  it  would  be  exceedingly  dangerous  to 
otherwise;  and  the  jury  found  him  guilty.  On  the 
ring  day  another  ex  officio  information  was  tried  (e) 
st  the  same  defendants,  when  Lord  Tenterden  said  he 
Lot  mean  that  some  possible  case  might  not  occur,  in 
1  the  proprietor  of  a  newspaper  would  not  be  crimi- 
answerable  for  what  appeared  in  it. 
a  note  to  Hawkins'  "Pleas  of  the  Crown," {d)  the 
ble  case  is  suggested  of  the  printer  being  confined  in 
1,  to   which  his   servants   have   no   access,  and  their 

3  Esp.  21.  (ft)  1  M.  &  M.  433.  (r)  1M.&M.  438. 

1  Hawkins,  Bk.  1,  ch.  28  (tit.  "Libels"),  sect.  10,  note  3. 


publishing  a  libel  without  his  privity;  in  which  case,  it  is      p**t  rv 
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The  defendant  may  likewise  give  evidence  to  show  that  p^^" 
lihel  was  privileged.     An  to  this,  we  need  only  refer 
the  reader  to  what  has  been  said,  in  preceding  chapters  of 
tins  work,  upon  privileged  publications. 

defendant  may  also  prove  that  the  libel  is  not  capable  other  i 
of  the  innuendos  kid  in  the  indictment,  and  that  it  does  not0'  f  '*' 

r  to  the  prosecutor  or  to  the  transactions  averred ;  and 
lie  may  negative  the  material  facts  averred. 

For  the  purpose  of  showing  the  intention  of  the  defendant,  ou»r  j 
and  explaining  the  meaning  of  the  libel,  he  i.s  entitled  to  ^?i°°ii 
have  other  passages  from  the  book  or  newspaper,  which  eon- 
the  bcel*  read;  and  it  is  doubtful  whether  he  may 
not  explain  his  meaning  by  *»ther  works  of  his. 

much  as  to  the  defence  allowed  by  the  common  law. 

un»l<  r  Lord  Cam  pin AW  Act,  the  defendant  may,  at  pw  j  wuryin* 
peril  in  case  he  fail,  plead  a  just  of  the  libel,  in  ** 

of  not  guilty. 
MH-tien  of  thai  A<  i  [b)  enacts,  "that  on  fcbe  trial  of 
in<  rmation  for  a  defamatory  libel,  the 

tit  havii  d  such  plea  as  hereinafter  mentioned, 

truth  barged  may  I  .  but 

11  not  amount  to  a  defence,  unless  it  was  for  the  public 
♦  fit  tli  it  the  said  matters  charged  should  bo  published ; 
and  ^  to  give  evidence  of  the 

truth  n  charged  as  a  defence  to  such  indict- 

ment rmatiim,  it   shall  be  necessary  for  the  defen- 

iu  p]r%adbig  to 
allege  the  truth  of  the  said  matters  charged,  in  the  manner 
now  required  in   pleading  a  justification  to  an  action    for 
ter,  to  allege  that  it  was  for  the  public 
t  that  the  said  matters  charged  should  be  pubfial 


thepul 

hod,  tow* 
generally,  d 
plea  tho  di.  r 
informs* 


tart  or  facts  by  reason  whereof  it  was  far 
that  the  said  matters  charged  should  be  pub- 
•    proaecutor  shall  be  at  lib  reply 

K  the  whole  thereof;  and  that  if  after 

11  bo  convict 
11  bo  competent  nrt,in  t  ng 

aentence,  to  consider  whether  the  guilt  of  tl 
aggravated    or   mitigated    by   the    sod    plaa^   and    by 

leuoe  given  t  the  aame!  Provided 

slwuya,  that  tho  bra  if  charge  alleged 

m plain <  id  uch  indictment 

in  no  case  b  uch  pie: 

/Vrry  (2  Camp.  898),     <*)  *>  k  7  Virt 
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pabt-iy.      Provided,  also,  that  in  addition  to  Bach  plea  it  shall 
OHArnsxi.    potent   to  the  defendant  to   plead  a  plea  of  not 
—         Provided,  also,  that  nothing  in  this  Act  contained  si 
away  or  prejudice  any  defence  under  the  plea  of  nol 
which  it  is  now  competent  for  the  defendant  to  mak< 
such  plea,  to  any  action  or  indictment  or  informa 
defamatory  words  or  libel." 
Applies  only  to       It  is  obvious,  from  the  very  nature  of  the  case,  t 
pe™<m*1  Ubeto*    section  only  applies  to  libels  of  a  personally  defamafc 
racter ;  for  the  words  require  not  only  that  the  mattei 
be  true,  but  that  it  should  be  for  the  public  ben( 
it  should  be  published;  and  it  would  be  absurd 
court  of  justice  gravely  to  inquire  whether  the  put 
of  blasphemous,  obscene,  or  seditious  matter  were 
cive  to  the  public  good,  (a) 
aii  material  The  plea  must  set  out  the  particular  facts  which  ai 

uprow? mu84 upon  as  proving  the  truth  of  the  libel,  and  also  t 
which  render  the  publication  for  the  public  benefit ; 
defendant  must  prove  all  the  material  allegations  of  1 
to  the  satisfaction  of  the  jury,  or  the  prosecutor 
entitled  to  the  verdict.     So  that,  if  the  libel  contain 
imputations,  and  the  plea  alleges  the  truth  of  all,  if 
dence  fail  as  to  any  of  them,  the  verdict  must  be 
generally  against  the  defendant,  although  the  jury 
find  some  of  tl^e  imputations  true,  (b) 

"  It  has  uniformly  been  held  that,  even  in  a  civil  ac 
libel,  the  plea  of  justification  is  one  and  entire.  It  rais 
one  issue ;  and,  unless  the  whole  plea  is  proved,  thi 
must  be  found  for  the  plaintiff.  Some  difference  of 
has  prevailed  as  to  how  far  a  partial  proof  of  the  justi 
ought  to  operate  in  reduction  of  damages ;  but  all  aut" 
agree  that  there  can  be  no  partial  finding  for  the  del 
on  the  ground  that  the  justification  is  partially  estal 
In  a  criminal  prosecution  for  a  libel,  had  liberty  beei 
by  the  Legislature  to  plead  the  truth  as  a  defence,  i 
any  special  direction  as  to  the  proceedings  in  ci 
whole  plea  is  not  proved,  the  jury  could  have  had  n< 
to  find  that  a  part  of  the  justification  is  proved ;  for  tl 
no  damages  to  be  assessed,  and  the  sentence  to  I 
nounced  rests  exclusively  with  the  court.  But  all  doul 
the  subject  is  removed  by  the  express  enactment  that, 
ever  there  is  a  conviction  after  a  plea  of  justificatio 
court,  in  pronouncing  sentence/  shall  '  consider  whet] 
guilt  of  the  defendant  is  aggravated  or  mitigated  by  t 

(a)  See  Reg.  v.  Duffy  (2  Cox  Crim.  Cas.  45). 
(6)  Reg.  v.  Neirman  (1  E.  &  B.  558). 


CRIMINAL  PROSECUTIONS.  529 

and  by  the  evidence  giyen  to  prove  or  disprove  the      past  iv. 
b/  ....  It  is  quite  clear  that  the  opinion  expressed  by   ovariIs  xl 
jury  on  any  particular  parts  of  the  plea  (the  whole  not        — fc 
g  proved)  could  not  be  entered  on  the  record."  (a) 
i  the  next  chapter  will  be  seen  more  fully  the  "  manner 
required  in  pleading  a  justification  to  an  action." 

is  not  competent  to  the  defendant  to  prove  that  the  Proof  not 
itations  contained  in  the  libel  have  been  previously  KrSSViif**1 
ished  by  other  persons,  and  that  the  prosecutor,  know-  E^J^JjJJ^ 
>f  them,  has  not  taken  proceedings  against  the  publisher,  proceeding! 
^rd  Campbell,  C.J.,  refused  to  admit  evidence  of  this  i$kmL 
re  on  the  trial  of  Dr.  Newman  for  libelling  Dr.  Achilli;(6) 
Coleridge,  J.,  on  motion  for  a  rule  for  a  new  trial  on  the 
md  that  the  evidence  was  wrongly  rejected,  said,  "  It  is 
that  you  are  to  infer  the  truth  of  the  statement  made  by 
set  of  witnesses  against  the  statement  made  by  another 
because  the   same  circumstances  with  respect  to  the 
3  party  have  been  stated  before,  and  that  this,  having 
i  brought  to  the  knowledge  of  the  party,  he  submitted. 

fallacy  is  in  the  word  '  submission/  It  comes  to  this 
,  that  he  did  not  prosecute.  There  may  have  been  many 
3ns  for  that — the  anonymous  nature  of  the  article,  the 
ility  to  fix  on  any  particular  person,  the  ignorance 
:her  the  charge  proceeded  from  a  man  of  character, 
poverty  of  the  party  himself,  and  many  other  circum- 
ces  that  might  be  suggested,  preventing  a  man  from 
tuting  proceedings  in  a  court  of  justice  on  the  first 
sion  on  which  the  charge  was  made."(c) 

tie  causes  which  led  to  the  passing  of  Fox's  Libel  Act  Fox's  Ub©i  Act 
matter  of  history.     Erskine,  by  his  intrepid  and  per- 
nt  defence   of   the   Dean    of    St.   Asaph,   contributed 
aps  more  than  any  man,  save  Lord  Camden,  to  gain 
security  for  the  Press,  which,  according  to  Lord  Camp- 
in  effect  defines  a  libel  to  be  "  a  publication  which,  in 
opinion  of  twelve  honest,  independent,  and  intelligent 
.  is  mischievous,  and  ought  to  be  punished."  (d) 
te  first  section  declares  and  enacts  "  That  on  every  such  Jury  may  gwe  a 
"   (i.e.,  trial  of   an  indictment  or  information  for  the  ffSEto"*101 
ng  or  publishing  any  libel),  "  the  jury  sworn  to  try  the  m*tter  ,n  l 

may  give  a  general  verdict  of  guilty  or  not  guilty 
the  whole  matfcer  put  in  issue  upon  such  indictment  or 
mtivn,  and  shall  not  be  required  or  directed  by  the 
or  judge,  be/i>x-e  whom  such  indictment  or  information 
e  tried,  to  find  the  defendant  or  the  defendants  guilty, 
rbord  Campbo^  c  J#>  x  EL  &  BL  577.  (6)  1  E.  &  B.  269. 
'"'  ""  (d)  5  Lives  of  the  Chancellors,  850. 
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merely  on  the  proof  of  the  publication  by  such  defe 
defendants  of  the  paper  charged  to  be  a  libel,  an 
sense  ascribed  to  the  same  in  snoh  indictment  or 
tion." 

Sect.  2  provides, "  That  on  every  such  trial  the 
judge  before  whom  such  indictment  or  information 
tried,  shall,  according  to  their  or  his  discretion,  give 
his  opinion  and  directions  to  the  jury  on  the  mattei 
between  the  king  and  the  defendant  or  defendant 
manner  as  in  other  criminal  cases." 

This  enactment  does  not  oblige  the  judge  to 
opinion  as  to  whether  the  publication  is  a  libel,  bi 
it  to  his  discretion  in  each  particular  case,  (a) 

By  the  3rd  section  the  jury  are  empowered  t 
special  verdict,  as  in  other  criminal  cases. 

Where  defendant  is  convicted  on  a  criminal  info 
unless  the  prosecutor  consents  to  his  being  bailed 
matter  of  course  that  he  should  be  committed  pen* 
consideration  of  the  judgment,  (b) 

Should  the  jury  acquit  the  defendant,  the  matter 
mined  for  ever ;  for  the  court  will  never  grant  a  n 
after  an  acquittal  upon  an  indictment  or  informal? 
felony  or  misdemeanor,  even  where  there  has  beei 
direction,  (c)  except  where  the  case  is  of  the  nature  < 
action,  such  as  an  indictment  for  the  non-repair  of 
way. 

Lord  Campbell,  in  discharging  a  rule  for  a  new 
an  indictment  for  obstructing  the  navigation  of  8 
or  sheet  of  water,  said  :(d)  "  The  ground  of  my  dc 
that  this  is  a  criminal  proceeding,  and  that  the  d 
ought  not  to  be  put  twice  in  peril  for  the  sami 
That  rests  upon  a  maxim  of  English  law  which  will 
always  be  held  sacred.  I,  for  my  own  part,  repro 
recent  speculations  as  to  the  propriety  of  grantin 
trial  after  acquittals  for  felony  or  murder.  If  the] 
improper  conviction,  it  should  be  set  aside ;  but  I  \ 
same  practice  will  never  prevail  in  the  case  of  an  a 
When  an  indictment  is  instituted  purely  to  raise  a 
of  civil  right,  I  agree  with  the  doctrine  which  I  ha 

established But  where  a  real  offence  is  chi 

would  be  creating  a  dangerous  precedent  to  gran 
trial  after  an  acquittal."     We  have  quoted  this  ji 

(a)  Baylis  v.  Lawrence  (11  A.  &  E.  920). 
(bS  Hex  v.  Waddington  (1  East.  169). 
\c)  Rex  v.  Cohen  and  Jacob  (1  Starkie,  516). 
(d)  Reg.  v.  Rwtsell  (S  E.  &  B.  942,  950). 
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M>me  text  booka  lay  it  down  as  the  better  opinion 
the  court  may  grant  a  new  trial  after  an  acquittal   in 
cases  of  misdemeanor.     There  are  certainly  no  modern 
to  support  this  view:  and  so  far  back  as  the  12th 
5ar.  2  rrectness  was  denied. (a) 

When  Fox's  Bill  was  before  the  House  of  Lords,  Lord 
liurlow  wanted  to  introduce  a  clause  to  an thori.se  the  court 
>  errant  a  new  trial,  if  it  should  be  dissatisfied  with  the 
prdict  given  for  the  defendant;  but  Lord  Camden,  who  had 
*arge  of  the  bill  in  the  Upper  House,  emphatically  refuse  1 
tisent.(/>) 

Wuile,  however,  the  Act  gave  to  the  Press  the  security  of  Motion  \& 
real  trial  by  jury,  it  did  not  take  away  the  protection  of  "JJUomJJ** 
lo  judges,  granted  on  motions  in  arrest  of  judgment,  and  OMrlrW- 
*r  a  new  trial. 
The  It ii  section  provides,  that  in  case  the  jury  finds  the 

Kndant  or  defendants  guilty,  he  or  they  may  move  in 
it  of  judgment,  on  such  ground  and  in  such  manner  as 
f  law  might  have  been  done  before  th  g  of  the  Art. 

This  motion  must  be  grounded  on  some  objection  appear*  unma4*or 
of  the  record.  moam 

formal  defects  cannot  bo  taken  advantage  of  in  such 
for,  by  the  25th  section  of  14  &  15  Vict,  o,  IQ0S 
u   to  any   indictment    for  any   formal    defect 
t  on  the  face  thereof,  .shall   be  taken   by  demurrer 
on  to  quash  the  indictment,  before  the  jury  shall   be 
.  and  not  afterwards;  and  every  court  before  which 
*li  objection  shall  be  taken  for  any  format  defeat  may,  if 
>  thought  necessary,  cause  the  indictment  to  b< 
aim-nded  in  such  pari  ieular  by  hmmic  ofijOT  of  t  hi-  OQQli 

Sraon,  and  thereupon  the  trial  shall  proceed  as  if 
bet  had  appeared. 
b,  from  want  of  proper  introductory  avernn  ,.q| 

ados,  the  matter  on  the  record  does  not  appear  to  be  " 
a,  the  court  will  arrest  judgment;  and  it  may  be  that 
jio  cases,  when1  prosecutions  are  instituted  for  alleged 
I,  no  inuuendos,  or  averments  could  put  a  libellous  gloss 
matter. 

Dean  of  St.  Asaph  succeeded  upon  a  motion  in  arrest 
jpon  the  ground  that  the  indictment  did  not 
fcin  a  auffi  large  of  libel  of  and  concerning  the 

and  his  Government*     Mr.  Justice  Willes  intim 

that  if  the  indictment  had  been  properly  drawn 


far  v.  Read  (I  Lev.  9  ;  tee  also  1  Hurr   $$£  ;   Rt*  r.  Mm 
fA,  I  11  &  Aid.  63). 
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it  might  have  been  supported;  bat  Lord  Mansfield  and 
Bailer,  J.,  gave  no  opinion  upon  the  point,  (a)  So,  in  Be* 
v.  Tophamjb)  after  verdict  of  guilty  on  an  indictment  tat  a 
libel  on  a  dead  man,  judgment  was  arrested  for  want  of  an 
allegation  that  the  libel  was  published  with  a  design  to  bring 
contempt  on  the  family  of  the  deceased,  and  to  stir  up  the 
hatred  of  the  King's  subjects  against  them,  and  to 
his  relations  to  a  breach  of  the  peace. 

Where  an  indictment  or  information  contains 
if  any  one  of  them  is  good  the  judgment  will  stancLfc) 

The  defendant  must  move  before  sentence,  and  if  the 
indictment  or  information  be  not  in  the  Queen's  Bend, 
the  motion  must  be  made  after  verdict,  at  the  Assbes; 
and  the  judge  may,  under  11  &  12  Vict.  c.  78,  luauna 
the  point  for  the  consideration  of  the  Court  of  Grown  Caws 
Reserved. 

Although  the  defendant  do  not  move,  the  court  will  of 
itself  arrest  the  judgment,  if  it  appear  that  the  defendant  hat 
not  been  found  guilty  of  any  offence  at  law.(d) 

The  arrest  of  judgment  sets  aside  all  the  proceedings, 
but  is  no  bar  to  a  fresh  indictment,  (e) 

When  the  information  or  indictment  originated  in  ike 
Court  of  Queen's  Bench,  or  has  been  removed  there  bj 
certiorari,  the  defendant  may  move  for  a  new  trial  withm 
the  first  four  days  of  the  next  term.(/)  If  the  motion 
cannot  be  made  within  those  days,  an  intimation  most  be 
given,  on  one  of  them,  that  counsel  is  prepared  to  make  the 
motion,  (g) 

The  defendants  must  be  present  in  court  when  the  motion 
is  made,  even  though  the  counsel  for  the  prosecution  con- 
sent to  their  absence.  (A) 

A  new  trial  may  be  granted  for  misdirection,  or  the 
wrongful  reception,  or  rejection  of  evidence,  or  on  the 
ground  that  the  verdict  was  contrary  to  evidence,  or  on  the 
ground  of  surprise,  (i)  or  the  misbehaviour  of  the  jury.(fc) 

Where  evidence,  inadmissible  for  the  purpose  for  which  it 


(a)  21  St.  Tr.  1043.  (b)  4  T.  R.  126,  cited  ante,  p.  420. 

c)  Rex  v.  Ben/ield  and  others  (2  Burr.  980,  985). 

Rex.  v.  Waddington  (1  East,  146). 
e)  4  Rep.  45.   Reg.  v.  Larkin  (23  L.  J.  126,  M.  C. :  Dears,  C.  C.  36ft 
7)  Rex  v.  Holt  (5  T.  R.  436). 


8 

n 

(g)  Reg.  v.  Newman  (1  £11.  &  BL  270). 

(A)  Rex  v.  Askew  (3  M.  &  S.  9)  ;  Rex  r.  Fielder  (2  D.  &  B.  46). 

(t)  Reg.  v.  Whitehojue  and  another  (Dears.  C.  C.  1).  See  Reg.  r. 
Richardson  (8  Dow.  511). 

(*)  Reg.  v.  Fowler  (4  B.  &  Aid.  273) ;  see  Hawkins  P.  C,  Bk.  * 
ch.  47,  s.  12. 
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is  tendered,  but  admissible  for  another  purpose  not  alluded      p**t  iv 
§0  at  the  trial,  ha»  been  rejected,  the  court  will  not  grant  a 
new  trial  on  the  ground  of  an  improper  rejection  of  evi- 
dence, (a) 

Where  the  verdict  is  imperfect,  so  that  judgment  cannot 
be  given  upon  it,  the  court  will  award  a  venire  de  novo. 

rims,  in  the  case  of  Rex  v.  Wood/all,  where  the  jury 
returned  a  verdict  of  "  guilty  of  the  printing  and  publish- 
ing only,"  the  court  awarded  a  uenin  because  it 
was  impossible  to  say  what  the  jury  meant  by  the  word 
"only.'J(6) 

Should  the  defendant  fail  to  have  the  verdict  set  aside  by  j04*tn*oi 
any  of  the  above  means,  he  will  be  brought  up  for  judgment. 

Where  the  case  is  not  in  the  Oourt  off  Queen's  Bench*  the 

>nee  will   be  passed  as  in  other  cases  of  misdemeanor 

tried  at  the  assizes;  and,  of  course,  the  defendant  may  urge 

topic  in   mitigation   which   would   be  available  in   the 

Queen's   Bench,  and  support  it  by  witnesses  or  affidavits. 

-hall,  therefore,  pass  on  bo  the  practice  of  the  Court  of 

Queen-  Bench. 

The  rule  of  procedure  laid  down  by  Lord  Kenyon,  io 
Jfag  v.  Bunts ,{e)  appears  to  be  still  in  force,  viz.,  tliai 
n  When  any  defendant  shall  be  brought  up  for  sentence  on 
any  indictment  or  information  flct,  t h»^  affidavits 

produced  on  the  part  of  the  defendant,  if  any  such  be  pro- 
d,  shall  be  first  read,  and  then  any  affidavits  produced 
on  the  part  of  the  prosecution  shall  be  read  ;  after  which 
the  counsel  for  the  defendant  shall  be  heard  ;  and,  lastly, 
counsel  for  the  prosecution.  And  when  any  defendant 
^  hid  I  lie  brought  up  for  sentence  after  judgment  hij  iltfauJt, 
tiir  prosecutor's  affidavits  shall  be  first  read,  then  tho  defen- 
dant1* affidavits;  after  which  the  counsel  for  the  prosee 
♦shall  be  heard  ;  and,  lastly,  the  counsel  for  the  defendants. 
If  no  affidavits  &honld  be  produced*  the  no  wind  fcc  the 
defendants  shall  be  first  heard,  and  then  tho  counsel  for  the 

M  It  i»  not  the  practice  iu  general  to  yive  ftfl  defen- 
dant  an   opportunity   of  answering   at  a   future  tun 

affidavits  pr«.  i  j  the  prosecutor When  a 

flout  in  brought  up  for  judgment,  I  he  only  objed  winch  the 
court  hav  t  is  to  discos  eal  truth  of  th»-  I 

n ;  and  it  is  much  more  probable  that  that  object  will  be 


v  ffc  Man.  tor,). 
i  Burr    l 


.m\).  (c)  IT 

I       Mliilflviu  to  be  tuuA  cm  either  Me  nltouM  be  entitled  "  Id  Uia 
Ciueen't  Bench,  The  Quern  agmiast  j 
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attained  by  the  practice  which  has  hitherto  prevailed 
requires  that  each  party  should  come  prepared  to 
all  the  circumstances  of  his  case,  than  by  a  oontra 
tioe,  which  would  prove  a  source  of  infinite  perjury, 
case  of  Rex  v.  Archer ,{a)  where  the  prosecutor  p 
affidavits,  in  aggravation,  to  show  a  continuance 
defendant's  malice,  by  expressions  used  subsequent 
time  of  the  indictment,  the  court  thought  it  reason 
allow  the  defendant  an  opportunity  of  answering  th 
davits,  because  it  could  not  be  supposed  that  lie  eon] 
prepared  to  answer  that  which  was  not  contained 
indictment.  "(6) 

The  defendant  was  allowed,  even  so  far  back  a 
to  urge  in  mitigation  that  he  was  absent  when  th< 
was  published,  and  that  on  reading  a  copy  he  wa 
hurt  with  the  contents,  and  immediately  forbade  tl 
and  refused  to  let  anybody  see  it.  In  considers 
these  circumstances  the  defendant  escaped  with  t 
those  times)  very  light  sentence  of  lOOi.  fine  a 
month's  imprisonment,  (c) 

Hone  was  allowed,  on  his  trial  at  the  Guildhall, 
evidence,  in  order  to  avoid  the  expense  of  an  affidai 
he  had  Btopped  the  sale  of  the  libellous  work.(<Z) 

Sir  Francis  Burdett  was  allowed,  in  mitigation  of ; 
ment,  to  put  in  an  affidavit  that  he  read  statement! 
newspapers  which  induced  him  to  publish  the  lib 
affidavits  that  those  statements  were  founded  on  trrn 
refused,  (e) 

And  the  court  will  receive  affidavits  stating  that 
time  of  publication,  the  defendant  believed  the  charg 
true,  and  setting  forth  reasonable  grounds  for  such  be 

In  the  late  case  of  Reg.  v.  Shimmin  (not  reporte 
davits  from  numerous  inhabitants  of  Liverpool  to  tl) 
that  the  defendant's  paper  had  always  been  well  con 
and  had  been  the  means  of  bringing  about  aaniti 
other  reforms  in  the  town,  were  received.  A  inetnoi 
sworn,  to  the  same  effect  was  mentioned,  but  not  all 
be  read. 

Where  defendant  pleaded  a  justification  unde 
Campbell's  Act,  an  affidavit  deposing  that  before 
the  time  of  publication,  and  at  the  time  of   plead 

(a)  2  T.  R.  203,  in  notis. 

{b)  Prr  Curiam,  Hex  v.  Wilson  (4  T.  R.  487). 

(c)  Rtx  v.  William*  (Loft.  759). 

(<f)  See  3  Burns1  Justice,  350  (13th  edition). 

(r)  4  B.  &  Aid.  321.     See  also  Hex  v.  Hatpin  (9  B.  &  C. 
Hex  v.  Brailky  (2  Man.  &  Ry.  162).  (/)  Rex  v.  Ua^nn,  \ 
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believed  the  truth  of  the  charges  contained  in  the  libel  aud 
plea,  and  that  before  the  pleading  he  had  received  frdn 
Viterbo,  in  Italy,  an  affidavit  made  by  a  person  named  in 
the  plea  of  justification,  to  the  effect  that  she  had  been 
sedaced  by  the  prosecutor  under  the  circumstances  men- 
tioned in  the  libel,  was  admitted  to  show  why  the  plea  was 
E  leaded.  "  This  part  of  the  affidavit,"  said  Lord  Campbell, 
.  (( is  clearly  admissible  under  the  statute,  to  show  why 
this  part  of  the  plea  was  placed  on  the  record ;  the  fact  of 
the  plea  being  one  to  be  considered  by  the  court  in  appor- 
tioning the  punishment."  (a)  But  an  affidavit  which  wm 
rejected  at  the  trial,  for  want  of  authentication  by  the  place 
of  custody  or  otherwise,  was  held  inadmissible  in  confirma- 
tion of  defendant's  own  affidavit  that  such  a  document  wan 
communicated  to  him  before  plea  pleaded. {/*) 

In  aggravation,  the  prosecutor  may  prodnno  affidavit* 
showing  that  defendant,  after  the  trial,  ban  published  other 
libels,  or  otherwise  misconducted  himself;  but  the  defendant 
will  be  allowed  time  to  answer  such  affi  davit*,  (r) 

In  the  case  of  Rex  v.  Archer  (d)  the  court  received  affidavit* 
of  expressions  made  use  of  by  defendant,  confirming  and 
aggravating  his  guilt,  which  had  been  uttered  in  the  liearittfr 
of  two  persons,  and  by  them  afterwards  related  to  tiki 
^ns  making  the  affidavit*,  the  prosecutor  ■wearing 

application  to  those  persona  to  oomo  forward  with  their 
testimony,  which  they  had  refuted;  and  it  win  strongly 
insinuated  that  they  were  under  the  influence  of  vat  defen- 
dant. The  court  considered  that  they  were  trader  Ike 
influence  of  the  defendant,  bat  allowed  thorn  ami  Hi 
defendant  an  opportunity  of  answering  such  affidavit*. 

Affidavits  of  this  kind  will  not  be  received  unless  they 
ehow  that  the  persona  to  whom  the  libel  wa*  repeated,  and 
who  refuse  to  join  in  the  affidavit*,  are  trader  tbe  eouUol  or 
influence  of  the  defendant.(e) 

Where  the  defendant,  editor  of  a  aeaayayei 
guilty  to  an  indictment  for  libel,  on  onndiliff  of 


charged  on  entering  into  hit  own 

and  receive  judgment  when  called  upon, 

called  upon  at  all  tf  ha  disc" 

he  prosecutor,  tbe  court  refused  to 
the  prosecutor  produced  an 
danthad,tiiic«thetnalfimWislMMll 
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Fin  iv.         The  court  has,  at  common  law,  absolute  dis 

ohato  xl   the  amount  of  punishment  which  it  will  inffi 

defendant,  (a)     This  may  consist  of  fine,  imprte 

even,  it  would  appear,  corporal  punishment, 

with  sureties  for  good  behaviour  for  such  p 

court  may  deem  fit.(e) 

security  for  The  right  of  the  court  to  adjudge  a  misdemei 

foodtohftTtonr.  ge^pity  for  his  good  behaviour,  after  the  expi 

imprisonment,  was  discussed  before  the  House 

a  writ  of  error,  in  1810;  and  the  question  wai 

judges — Whether,  by  law,  the  Court  of  King* 

adjudge  a  person  convicted  of  misdemeanor  to 

for  his  good  behaviour  for  a  reasonable  time,  to 

from  and  after  the  expiration  of  his  imprison] 

in  a  sum  named  in  such  judgment,  with  t 

sureties  each  in  a  sum  therein  also  mentioned? 

mous  opinion  of  the  judges  was  in  the  affirmati 

The  question  answered  by  the  judges,  it  will 

_   was  as  to  the  power  of  adjudging  security  to  b 

reasonable  time;  but,  nine  years  later,  the  001 

Carlile,  for  two  blasphemous  libels,  to  pay  a  fi 

to  be  imprisoned  for  three  years,  and  to  find 

good  behaviour  for  the  term  of  his  life.(e) 

Term  of  ira-  Lord  Campbell's  Act(/)  limits  the  time  of  i 

prtoomnent       for  tte  publication  of  a  defamatory  libel  to  one 

where  the  defendant  published  it,  knowing  it  t 

which   case  double  the  length  of  imprisonn 

given. 

seizure  of  oopi«      In  case  of  verdict,  or  judgment  by  default 

otSSiuom110118  person  for  composing,  printing,  or  publishing 

mous  or  seditious  libel,  the  court  may  make  an 

seizure,  carrying  away,  and  detaining  in  saf< 

copies  of  the  libel  which  shall  be  in  the  poss 

defendant,  or  in  the  possession  of  any  other  p 

in  the  order  for  his  use;  evidence  upon  oath 

previously  given,  to  the  satisfaction  of  the  coi 

(a)  As  to  amendment  of  the  sentence  and  the  recc 
Gregory  v.  The  Queen  (15  Q.  B.  970),  and  O'Connei 
(11  CI.  &  Fin.  155).  (6)  See  Bac.  Abr.  tit. 

(c)  It  is  true  that  corporal  punishment  has  not  bee 
the  sentence  in  modern  times ;  but  there  is  no  statute  a 
common  law  punishment,  save  as  regards  women,  altho 
larly  thought  to  be  abrogated. 

(rf)  Rex  v.  Hart  and  White  (30  How.  St.  Tr.  U 
L.  Journals,  p.  271. 

(e)  3  B.  &  Aid.  167;  sed  vide  I'ricketl  v.  Gratrex  (8  Q 

(/)  6  &  7  Vict.  c.  96,  ss.  4  and  5. 
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that  a  copy  or  copies  of  the  libel  are  in  the  possession  of 
each  nt her  person  for  the  use  uf  the  defendant, [a) 

In  case  the  judgment  is  reversed  or  arrested,  the  copies 
so  seized  are  forthwith  to  be  restored  to  the  person  from 
whom  they  have  been  taken,  free  of  all  charges  and  fees. (6) 

If  final  judgment  be  entered  upon  the  verdict  against 
the  defendant,  then  all  copies  seised  are  to  be  disposed  of 
as  the  court  in  which  judgment  is  given  shall  order  and 
direct,  (c) 

If  the  i-ourt  imposes  a  fine  upon  the  defendant,  the  prose- 
cutor will  be  allowed  his  costs  out  of  it  to  the  extent  of  one- 
third  of  the  fine.(f?) 

Asa  rale,  the  Crown  neither  gives  nor  receives  co>»N  in 
criminal  cases ;  but,  in  addition  to  the  practice  of  allowing 
a  private  prosecutor  his  costs  out  uf  the  fine,  the  8th  sec- 
tion  of  Lord  Campbell's  Act  provides  "  that  in  case  of  any 
indictment  or  information  hij  a  wrwafa  ffO§60Utor{§\  for  the 
publication  of  any  defamatory  libel,  if  judgment  shall  be 
given  for  the  defendant,  he  shall  be  entitled  to  recover  from 
ike  pro$emtor  the  costs  sustained  by  the  said  <l et -lelunt  by 
reason  of  such  indictment  or  information*" 

The  same  section  provides  H  that  on  a  special  plea  of 
justification  to  such  indictment  or  information,  it  the  issue 
be  found  for  the  prosecutor,  he  shall  be  entitled  to  recover 
from  the  defendant  the  costs  sustained  by  the  r  by 

reason  of  such  plea,  sueh  i*osta,  so  to  be  recovered  by  the 
defendant  or  prosecutor  respectively,  to   be  taxed    l»y  the 
proper  officer  of  the  court  before  which  the  said  indictment 
n  is  tried," 

Under  I  A  5  Will,  k  81.  c.  18,  s.  2,  a  defendant  to  a 
criminal  information,  who  obtained  a  verdict,  was  entitled  t<> 
costs,  unless  the  judge  at  the  trial,  in  open  00411%  certified 
opoo  t  i  rd  that  there  was  reasonable  cause  for  exhihit- 

:  1 1**  -  information;  but  by  the  later  statu  ta  of  6  A^  7  Vict, 
■fa]  defendant  is  entitled  to  his  costs,  in  spite 
of  the  judge's  certificate.  (/) 

ippears  that  the  jn-  of  a  newspaper,  who  hue 

been  convicteo  ami  tine.i  for  the  puMication  of  ik  Libel  in 
the  paper,  inserted  without  his  knowledge  and  ooneeiri  bj 
the  editor,  cannot  recover  against  the  editor  the  damages 
sustained  by  such  conviction. 

60  Geo.  3  it  1  (ko,  4,  c  8,  s.  1.     S**  Erx  v.  Cator  (2  K«t,  S6l>. 

Cole  on  Crim.  Inform.  100 ; 
/  (*  Cox  ( 

Or)  CM™*  t   I  M.  &  It.  78). 
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wbonwjsiM.    Evert  person  of  whom  a  libel  is  published  hi 

action,   although  his   only  injury  be  that  wh 

presumes  from  the  publication  of  the  defamatoi 

Ubei  on  When  the  libel  is  of  a  married  woman,  the  1 

nwntod  womu.  yrffo  mU8t  gue  together ;  and  if  any  special 

accrued  to  the  husband,  he  may,  in  the  same 

claims  in  his  own  right  for  such  damage.  (6)    Sh< 

actions  be  brought  in  such  a  case,  they  may  be 

if  the  court  or  a  judge  shall  think  fit.(c) 

Partner*.  Where  a  libel  is  published  of  persons  in  th< 

the  partners  of  the  firm  may  join  in  the  actioi 

such  action  they  cannot  recover  damage  for  1 

feelings,  but  only  for  the  injury  to  their  trade.  (< 

In  general,  however,  a  jomt  action  cannot  be 

although  many  persons  may  be  defamed  by  < 

same  libel,  as  the  wrong  done  to  any  one  of  the 

wrong  done  to  the  others ;(/)  for,  what  one  ma 

from  such  a  cause  may  altogether  be  differe 

injury  which  will  accrue  to  another. 

Joint-«tock  The  chairman  of  a  joint-stock  company,  not  i 

•^corporations,  but  having  powers  under  an  Act  of  Parliamei 

name  of  their  chairman  in  actions  for  recovery 

enforcing   claims   or   demands   then   due,  or  , 

after  might  become  due  or  arise  to  the  company 

ments  for  offences,  was  held  entitled  to  suo  f 

the  company,  (g) 

"  That  a  corporation  at  common  law  can  sue 
a  libel,"  says  Pollock,  C.B.,  "  there  is  no  doub 
be  monstrous  if  a  corporation  could  maintain  i 
Blander  of  title  through  which  they  lost  a  g 
money.  It  could  not  sue  in  respect  of  an  ii 
murder,  or  incest,  or  adultery,  because  it  could 
those  crimes.     Nor  could  it  sue  in  respect  of 

(a)  Ihorley  v.  Lord  Kerry  (4  Taunt,  355)  ;    Craft  v. 
Saunders,  246,  b). 

(fi)  Common  Law  Procedure  Act  of  1852  (15  k  16  Vic 

(c)  lb. 

((f)  For*l£j-amd other*  r.Za*i§m  {U  Moo.  361 ;  3  Bing.  4 
▼.  Gofcfrtfy  (2  East,  435). 

(e)  Haythorn  awl  another  v.  Lawson  (H  C.  &  P.  196). 

(/)  Darratt  v.  Collins  (10  Moo.  451). 

(g)  Williams  v.  Beaumont  (10  Bing.  260)- 
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ruption  ;  for  a  corporation  cannot  be  guilty  of  corruption, 
lough  the  individuals  composing  it  may,  But  it  would 
very  odd  if  a  corporation  had  no  means  of  protect ing 
If  against  wrong,  and  if  its  property  is  injured  by  slander, 
has  no  means  of  redress  except  by  action.  Therefore  it 
appears  to  me  clear  that  a  corporation  at  common  law  may 
maintain  an  action  for  a  libel  by  which  its  property  is 
injured.  Then  has  a  corporation  created  under  the  If  &  20 
t.  c.  47,  the  same  power?  ....  In  order  to  carry  on 
in  ess,  it  is  necessary  that  the  reputation  of  such  a  cor- 
don should  be  protected,  and  therefore,  in  case  of  liU-l 
slander,  it  must  have  a  remedy  by  action." (a)  This  rea- 
ing  clearly  applies  to  all  joint-stock  companies,  urnl.  r 
tever  statutes  they  may  be  constituted- 
An  alien  friend,  though  domiciled  abroad,  may  maintain 
an  action  for  a  libel  on  him  published  in  England.(/>) 

L  10  of  the  Common  Law  Procedure  Aet,  1  Hii0„  pro- 
that  "the  joinder  of  too  many  plaintiffs  shall  not  be 
fetal,  but  every  action  may  be  brought  in  the  name  ftf  nil 
I  arsons  in  whom  the  legal  right  may  be  Huppo*. 
;  and  judgment  may  be  given  in  favour  Of  tie   j 
tiffs  by  whom  the  action  is  brought,  or  of  OM  or  rn<r 
them,  or,  in  case  of  anv  question  of  misjoinder  being  rallied, 
favour  of  such  one  or  more  of  them  a«  shall  bo 
adjudged  by  the  court  to  be  entitled  to  rreovf  r 

But,  by  the  same  section,  "  the  defendant, 
ocasful,  shall  be  entitled  to  his  costs  oocasio 
any  person  or  persons  in  whose  favour  judgment  is  not 
given,  unless  otherwise  ordered  b v  the  court  or  s  j«dge/f 

joinder    or  ler    of   plaintiff*    may    bo 
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■  ■•ndrd    tther  before  or  at  the  trial  on 
rt  or  judge  shall  think  proper 


Upon   notice   or   plot  in 

plaintiff  may  amend  the  writ  saji  other  prr^ 
eroding*  before  plea,  sod  proceed  in  Ike  action  am  tavsMt 
he  costs  occasioned  by  sack  amendment,  and  Iks 
ay  then  plead  <U  aor 
action  must  be  brought  within  sit 
the  publication  relied  upon  ;M  bat  tosh 

DO  the  first  or  sshsfeirtinl  publication  of  the 
or  book. 

Thus,  where  a  bbel  appeared  in  a 
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past  iv.      in  1830,  and  at  the  trial,  in  1849,  two  copies  < 

ciunii»  xil   were  produced,  one  of  which  copies  came  from 

—         Museum,  and   the  other  had   been  purchased 

commencement  of  the  action,  in  1848,  at  the 

office  of  the  defendant,  by  a  witness  who  had  b 

the  plaintiff  to  make  the  purchase,  and  who  had 

paper  so  purchased  to  the  plaintiff,  the  court  hel 

publication,  although  to  the  plaintiff's  agent,  s 

disprove  the  plea  of  the  Statute  of  Limitation,  (a 

venae.  The  action  is  transitory,  and  therefore  the  ve 

laid  in  any  county  the  plaintiff  elects  for  the  tria 

the  defendant's  obtaining  an  order  to  change  it.  I 

change  or  yeuue.      This    the   defendant    cannot    often    do,    as  1 

affidavit,    upon  which  an   order   to  change   th 

transitory  actions  is  made,  does  not  usually  appl 

of  libel;  at  any  rate,  not  when  the  libel  is  in  a  be 

paper,  as  the  publication,  which  is  the  cause  c 

made  in  divers  counties,  (c) 

In  one  case  the  court  made  the  rule  absolute 
the  venue,  in  an  action  for  a  libel  contained  in  i 
paper,  from  London  to  Newcastle,  upon  an  affic 
defendant  that  several  pleas  of  justification 
pleaded,  and  that  all  the  witnesses  resided  at 
that  the  paper  was  published  there ;  that  the  ex] 
be  greatly  increased  if  the  action  were  tried 
and  that  the  cause  of  action,  if  any,  arose  in  Ne1 
not  elsewhere,  (d) 

Where  the  venue  had  been  changed,  upon  t 
affidavit,  from  Cumberland  to  Lancashire,  the 
absolute   a  rule  to   move  it  back  again,  upon 
that  the  newspaper  was  published  as  much  in 
as  the  other,  (e) 

Whoever  makes  a  publication  of  the  libel,  *is 
sued,  and  cannot  escape  by  alleging  that  othei 
are  or  have  been  sued  for  the  same  libel.  (/) 

Where  there  has  been  a  joint  publication  by 
plaintiff  may  exercise  a  choice  a.s  to  suing  thei 
action  or  in  several,  as  there  is  no  contributi 
wrongdoers  ;(</)  but  the  court  might  order  then 

(a)  Duke  of  Brunswick  v.  Harmcr  (14  Q.  B.  186). 

(6)  Smith  v.  O'Brien  (26  L.  J.  30,  Ex.)-  See  »•*/  v.  Ft 
614). 

(c)  Clissold  v.  Clissold  (1  T.  R.  647)  ;  Pinkney  v.  Collin. 
1  Wils.  178).  (d)  llobson  v.  Blackucll  ( 

(0  flobart  v.  Wilkin*  (1  Dow.  460). 

(/)  Harrison  v.  Pearcc  (1  F.  &  F.  567) ;  Frcscve  v.  M 
123).  (g)  See  Frescoe  v.  May,  (itbi 
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<olidated,  unless  reasons  could  be  given  whj   they  should      Paw  iv, 

0  ^  cnJ^riL 

An  infant  may  be  made  defendant  to  an  action  for  libel,  as  (nfail^ — 
nonage  is  no  defence  to  those  actions  of  tort  which  are 
inded  on  contract*  (ft) 
Corporations  aggre^^t,.  and  jotnt-stook  companies  maybe  corpora™ 
^ed    for  libels    published   by  their    servants  or  agents. (r)  ^m^to*0** 
t    htjttstice   would   be  suffered    by  individuals    if  their 
,    for  libels  published  by  authority  of  the  oamn  \ 
corporation  were  limited  to  the  agents  employed.      It  is 
answer  to  say  that  a  corporatism  \m<  rn >  soul,  and  there- 
cannot  be  guilty  of  maliee  ;    l>eemi<e,  in  the  first  place, 
as  we  have  ahead;  express  malice  need  not  be  alleged  ; 

and,  secondly,  even  if  it  need,  there  would  be  great  difficulty 
in  saying  that,  under  certain  circumstances,  express  malice 
Imputed  to,  and  proved  against,  a  corporation^ 
Husband  and  wife  must  M  rained  ;t^  defendants  in  actions  Hu»b*ndi 
for  libels  by  the  wife,  whither  she  published  them  before  (e) 
during   her  coverture,  and   although    the   husband    and 
mmb  may  be  permanently  living  apart. (/) 

Hut,  after  a  divorce  a  vinculo  matriifi<mtt\  or  a  decn 

separation,  the  wife   must  be  sued  alone,  though 
the  libel  were  published  before  the  divorce. (</) 

judgment  of  Erie,  C.J.,  in  the  case  which  establishes 

proposition,  explains  the  reasons  for  the  present  rules 

to  joinder  of  husband  and  wife,  as  defendants,  in  suits 

ng    solely   out   of    the   wife's   conduct.     The    learned 

mlge   says: (a)    "During  coverture  the  wife  has  no  such 

II   to   enable   her   to  be  a   suitor,  in  her  own 

ight,  in  any  eourt ;  neither  can  she  be  sued  alone.    For  any 

mg  committed  by   her  she  is  liable,  and  her  husband 

•  be  sued  without  her;    neither  can  she  be  sued  with- 

t   joining  her   husband.      Seeing   that   all    her   personal 

operty  is  vested  in  the  husband,  it  would  be  idle  to  sue 

wife  alone:  the  action  would  be  fruitless.     Where  the 

tuaband  is  joined  for  conformity,  if  he  dies,  the  action  goes 

against  the  wife  ;  but  if  the  wife  dies,  the  action  abates. 

S*  Jones  v.  Pritckartl{G  D.  &L529;  1*  L  .1   1<4,  Q.  R), 
(/,)  Jut'ritt  r,  Davits  (3  Dow.  K.  B.  029);  Dioejr  on  Parties  474. 
(<•)    Witt,  i  Rnihrmy  Comjxtmy  (E.  B.  i 

7   l^   J.  229,  Q.  B.)  ;  Alexander  t.  North-luuttm  Railway  Company  (34 
j  J    tft,  Q    ft;  11  Jar,  N.  9,611*). 
m*  K.  B  k  K.  1*1. 

Huron*  Kane" (L);  Com,  Dig.  ••  Baton  ft  F«neH(YV 
ImHr.  Briscoeetus  '     V  S    1 

(17  C    B   N.  S,  743;  34  1*  J.  16«J,  C.  P.;  11 
>.  X  ».  &  My  (A)  17  C.  B.  N,  S.  74*. 


I4W  or  wpl, 

b  blear  to  demonstration,  therefore,  that  thero  is  no  0MB 
iction  against  the  husband.    He  is  not  liable  for 
mg ;  bnt  he  is  joined  only  by  reason  of  the 
>,  that  the  wife  during  ooverture  cannot  be  eitlier 
ntiff  or  a  sole  defendant.    The  reason  does  not 
*re  there  has  been  a  divorce  a  vinculo  matrimonii. 
nan  is  no  longer  under  ooverture.    She  ii 

former  name  and  station,  and  is  perfectly  oaneh^ 
ig  and  being  sued  as  if  die  had  never  been  bh — ~ 
sequently,  the  necessity  of  joining  the  husband  up 
its.    One  can  well  recognise  the  expediency  of  mt_, 
islative  provision  "  (20  A  21  Vict.  o.  86,  ss.  25, 26) 

case  of  a  decree  of  judicial  separation ;  for  there, 
^standing  the  sentence,  the  relation  of  husband  and 
ot  entirety  dissolved.    But  there  was  no  need  of 

1  in  the  case  of  a  sentence  which  dissolves  the 
!he  Married  Women's  Property  Ant  does  not 
band  from  any  liability  which  he  at  present 

wife's  wrong  doing,  either  before  or  after 

tough  it  contains  a  clause,  enacting    that    ^  ^ 

Tied  after  the  Act  came  into  force,  shall  not  be  HaUafff 
ir  wives'  debts  contracted  before  marriage,  (a) 
The  first  Common  Law  Procedure  Act  (1852)  baa 
declarations  in  actions  of  libel  much  less  fa**Vifrfil 
ictments  and  criminal  informations  are,  even  at  A) 
sent  day. 

lie  reader  will  remember  what  was  said  (6)  as  to  At 
essity  of  introductory  averments  in  indictments, 

failures  of  prosecutions  for  the  want  of  averments  (i 
port  the  innuendos,  as,  for  instance,  the  in^m«Mfo  th* 
libel  meant  to  charge  the  prosecutor  with  setting  fit 
he  defendant's  barn  mil  of  corn,  which  was  bad  for  wf$ 
*n  averment  that  the  prosecutor  had  a  barn  and  fall  4 
a. 
lie  61st  section  of  the  Common  Law  Procedure  Aft 

2  (15  &  16  Vict.  c.  76)  enacts,  that  "  in  actions  of  m 
1  slander  the  plaintiff  shall  be  at  liberty  to  aver  that  tfc 
*ds  or  matter  complained  of  were  used  in  a 
Be,  specifying  such  defamatory  sense,  without  any 
try  averment  to  show  how  such  words  or  matter 
d  in  that  sense ;  and  such  averment  shall  be  put  a 
Le  by  the  denial  of  the  alleged  libel  or  slander  j  mi 
ire  the  words  or  matter  set  forth,  with  or  without  lb 

rnl  meaning,  show  a  cause  of  action,  the  dedaratioi 
be  sufficient." 
i)  33  &  34  Vict.  c.  93,  8.  12.  (ft)  Ante,  pp.  516,  522,  &*. 
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the  schedule  B.  No,  33,  is  given  the  following  form       pA»T  iv. 
declaration   in  libel :   n  That  the  defendant  falsely   and   ciui™  xn. 
iciou&ly  printed  and  published  of  the  plaintiff  in  a  news-  Fonn  ^-^ 
er  called  '         ■  -     ■  /  the  words  following,  that  is  to  say,  **uon, 
is  a  regular  approver  under  bankruptcies  ;J  the>defen- 
it  meaning  thereby  that  the  plaintiff  had  proved  and  was 
the  habit  of  proving  fictitious  debts  against  the  estates 
bankrupts,  with  the   knowledge  that  such   debts  were 
itious." 
be  declaration  would,  it  seems,  be  good  without  the  Auction  of 
fan  of  malice. 
was  decided  in  two  very  early  cases.     The  report  of 
first  case(a)  does  not  contain  the  grounds  of  the  judg- 
t,  but  in  the  second(6)  "  it  was  adjudged  no  error  because 
words  themselves  were  slanderous  and  malicious," 
lie  publication  should  be  alleged  to  be  false;  although  AUegfttkmof 

are  authorities  which  tend  to  show  that  even  that  is  I*,*oh00d- 
necessary . 

an  anonymous  case  in  Styles  (p.  392),  Rolle,  G.J., 
pported  to  have  said  "  that  in  an  indictment  a  thing 
be  expressed  to  be  done  faho  M  tnottiio§es  because 
in  the  usual  form ;  but  in  a  declaration  these  words 
not  necessary."  By  some  writers  it  is  supposed  that 
be  meant  was,  that,  after  verdict,  the  omission  of  those 
would  be  helped  in  a  declaration,  (c)  In  an  action 
slander  of  title,  it  was  objected  that  the  declaration  did 
allege  the  publication  to  be  false,  but  Lord  Ellen - 
jh  held  that  the  allegation  that  the  paragraph  or 
at  was  "  malicious,  injurious,  and  unlawful," 
i  sufficient,  (d) 

lthough  the  omission  of  the  words  "falsely  and  mali- 
ily  "  may  not  be  fatal  to  the  declaration,  yet  they  are  in 
form  given  in  the  schedule  to  the  Common  Law  Pro- 
Act,  1852;  and  it  has  always  been  usual,  and  is 
r,  to  insert  them* 

I  declaration  must  show  a  publication,  but  no  technical  Publication. 
i  ore  necessary :  it  is  sufficient  if  such  matter  be  stated 
[>unts  to  a  publication,  without  the  formal  word  "  pub- 

the  case  of  BaJdivin  v.  Etphinston(e)  it  was  held  that 
n  of  "printing  and  causing  to  be  printed11  was  a 

Ar&md  v.  D***p  (Moore,  469). 

Mm*  v.  SjjotIm  (Ow.  61,  S.  C.  Noy.  35), 

Sm  Widi.  Sanadm,  342,  a  (u.  »)j  i  Saunders'  PI 

914,  (*/)  &>«  (1  M.  &  S.  SU9). 
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past  iv.      sufficient  allegation  of  publication,  on  the  ground  that,  tt 

ckaptu  xii.  printing  a  libel  may  be  an  innocent  act,  yet,  unless  qui 

—         by  circumstances,  it  shall  prima  facie  be  understood  tc 

publishing,  as  it  must  be  delivered  to  the  composite! 

the  otHer  subordinate  workmen.     Lord  Denman,  hoi 

in  Watts  v.  Fraser,(a)  upon  a  question  of  rejection  ol 

dence,  refused  to  act  upon  that  case,  saying  that  it 

not  follow,  as  of  course,  from  a  work  being  printed, 

the  party  sending  it  forth  employed  a  compositor  or  < 

workman." 

"Of  and  ooo-         The  declaration  must  state  that  the  libel  was  puM 

©wntairthe      « Q^  ^^j  c^cg^ing  the  plaintiff ;"  and  this  colloqtii* 

necessary,  although  it  be  stated  that  the  defendant 

lished  the  libel  with  intent  to  impute  the  offence  charg 

it  to  the  plaintiff,  (b) 

The  Common  Law  Procedure  Act  seems  to  have  m* 
difference  in  this  respect.  The  statement  in  the  mar 
note  to  Hemming*  v.  Oas8on,(c)  that  the  declaration 
state  no  colloquium,  refers  to  the  colloquium  of  the  in< 
ment  and  not  of  the  plaintiff, 
setting  out  libel  The  libel  itself  must  be  set  out  in  the  declaration : 
not  sufficient  to  state  the  purport  of  it; (d)  or  that  it  ii 
substance  as  follows. "(e) 

The  ordinary  mode  is  to  state  that  the  defendant 
lished  of  and  concerning  the  plaintiff  the  libellous  ma 
to  the  tenor  and  effect  following ;  or  that  he  "  publ 
of  the  plaintiff  the  words  following." 

The  reason  of  this  rule  is,  that  the  defendant  is  entitl 

call  for  the  judgment  of  the  court  on  demurrer  to  the  ^ 

of  the  libel,  as  to  whether  they  amount  to  a  libel.  {/) 

whole  Hbei  The  whole  of  the  libel  need  not  be  set  forth,  bu 

?ort£notbeBet   passage  which  is  complete  in  itself  may  be  selected.^] 

Thus  it  was  held  sufficient  to  set  out  part  of  the  in< 

the  Quarterly  Review,  which  professed  to  relate  to  a 

(a)  7  A.  &  E.  232.  In  this  case  it  was  held  that  the  printer 
as  the  editor  of  a  magazine  was  liable  for  a  lithographic  prin 
libellous  character,  contained  in  the  magazine,  though  it  was  not 
by  the  printer ;  it  being  referred  to  in  a  part  of  the  letter-pres 
was  also  libellous :  (S.  C.  7  C.  &  P.  369.) 

(b)  1  Wms.  Saunders,  242,  b  (n.  3),  and  Clement  v.  Fisher  (7  B.  &( 

(c)  E.  B.  &  E.  346. 

((f)  Woody. Broun  (6 Taunt.  169);  Gutsole  v.Mat)ters(l  M.  &^ 

(e)   Wright  v.  Clements  (3  B.  &  Aid.  503). 

(/)  See,  in  addition  to  the  cases  referred  to  in  the  two  pn 
notes,  Cook  v.  Cox  (3  M.  &  S.  110)  ;  Solomon  v.  Lairson  (8Q.B 
Wood  v.  Adam  (6  Bing.  481). 

(</)  Hex  v.  Brenton  (8  Mod.  328)  ;  Rutherford  v.  Evan*  (6  Bin 
459).  V 
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lished  by  the  plaintiff;   although  it  was  objected  that,  as 
index  was  only  a  reference  to  the  body  of  the  work,  it 
necessary  that  the  count  should  contain  n  reference  to 
whole,  as  otherwise  that  would  appear  to  be  unqualified 
ch    was    in    fact    subject    to    a    material    qualification, 
n,  O.J.J  ruled  that  tin  .-re  was  no  ground  for  the  objec- 
ng:   "If  one  part  of  a  book  cannot  bo  understood 
thout    n  to  another,  then  you  must  set  out  both  ; 

if  it  is  intelligible  without,  then  you  need  not.     Suppose 
Pe  matter  referred  to  in  the  index  had  not  been  fouua  in 
Tolume.     The  index  BtftJ  contain  a  separate  libel, 
in  if  two  separate  and  divided  parts  of  the  publication 
m!   odiij  they  must    not  appear    to    be   an  entire   and 
tin imns  part  of  the  writing  from  which  they  are  taken, 
-should  be  introduced  after  this  manner:  "in  a  e« 
of  vvhich  said  libel  there  was  and  is  contained,  4c,  and 
certain  other  part  of  which  said  libel  there  was  and  is 

t  must,  however,  be  borne  in  mind  that  the  libel  cannot  p^wMiUj* 
garbled,  by  omitting  that  which  is  material  to  the  sense  JT 
ike  part  inserted.     If  the  setting  out   the  whole  would 
Hie  defendant  to  move  in  arrest  of  judgment,  che 
of  any  part  would  be  a  fatal  variance,  (c) 
Where  the  plaintiff,  in  an  action  against  a  newspaper 
•>rietor,    averred    that  the  defendant   printed    and    puh- 
1  ■  hi**]  on  him — "as  and  purporting  to  be  a  let t 
*mt  ft,  (yC,  viz.,  'I  have  sold  all  my  pro- 

o   1*.  ;  yet   it  raav  still  go  on  in  mv  name;  and  the 
•  1  to  H.  Bell,  Esq.,  40,  Charter* 
•piare.      Mr*  Bell  h<ts  been  for  some  lime  vast  c&njinetl 
uul  mi  n  ehnrg*  of  high  treason;"9 — and  it  appeared 
thai  the  paragraph  in  the  newspaper  which  con* 
tied  tin*  |tb*l  Stfttod  that  in  a  debate  in  the  MA   BOOM  of 
■mom,  several  years  b<  :  ml  had 

kd   :v   letter  from  A.  to    H    <>V    U1    whirl. 
I  have  sold  all   my  property 

are  t«.  be  tranan  -  Mngh 

Ilj  foq.,   Wj  Charterhonae-eqiteffe/1  and  Asm  IbDon 
b  Mm  without  any  parentheaia 

*r    brackets  ingnish   them    from    tin*   letter,    in   the 

rile  «»f  which  tin  v  were  [>rinted — it  waa  held  by  the  court 
Uoqs  words  wen*  part  of  the  speech  of  the  Irish 
it-rnry-General,  and  were  not  stated  in  the  newspaper  to 


k.f    tie 


s 


Buckin^um  v.  MurmV  (J  C   &  P,  47). 
JhUtit  v.  Ti/,j,<r  (1  I  58). 

Rmlktrfmi  v.  Era**  (<»  Elfag.  469 1  4  C.  &  F  74 ) 
N  M 
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pakt  iv.  be  part  of  the  letter,  and  that  the  publisher  had 
CHArraTxiL  substantive  statement  of  his  own  respecting  the 
—  stated  of  the  plaintiff,  but  only  asserted  thi 
Attorney-General  had  made  such  a  declaratio 
the  true  description  of  the  libel  should  have  be 
defendant  purported  to  publish  a  speech  of  tl 
General  of  Ireland,  in  which  was  contained 
matter.  Bailey,  J.,  said  :  "  The  question  is  not 
declaration  might  not  have  been  so  framed  as  1 
plaintiff  to  recover  upon  the  facts  proved  at  i 
whether  he  has  made  out  in  proof  that  which 
this  declaration.  It  is  a  very  different  thing 
thing  as  in  the  party's  own  knowledge,  and 
auother,  whom  he  names,  has  told  him  so.  The 
hear  the  one  must  conclude  that  the  party  ple< 
knowledge  of  the  fact,  which  in  the  other  case 
Now,  here  the  plaintiff  takes  upon  himself,  in  1 
counts,  to  prove  that  the  libel  purported  to  be 
a  letter  from  A.  to  R.  O'C. ;  but  the  libel  -pros 
state  that  there  was  any  such  letter  contaii 
charge,  or  that  the  writer  pledged  his  own  k 
there  being  such  a  letter,  but  only  that  tl 
General  in  Ireland  had  asserted  the   fact  of 

having  been  confined,  &c There  is  no  ass 

defendant  that  the  letter  so  read  was  a  genui 
that  he  pledged  his  knowledge  of  there  being 
containing  the  libellous  charge.  Still  less  is 
allegation  made  out,  that  the  defendant  had  asse 
plaintiff  had  been  for  some  time  past  coutinec 
on  a  charge  of  high  treason ;  for,  looking  at  t 
only  appears  that  the  defendant  had  stated  that  t 
General  for  Ireland  had  said  so.  Now,  thoug 
libellous  to  state  that  another  person  said  sin 
things  of  the  plaintiff — and  in  some  cases  it 
aggravation  of  the  libel  to  state  it  in  that  way — 
a  different  libel,  and  the  charge  is  open  tc 
defence."  (a) 

To  the  same  effect  is  the  case  of  Cnrfwright  ' 
There  the  declaration  omitted  two  references, 
contained  in  the  libellous  paragraph,  to  Cobbe 
and  it  was  held  a  fatal  variance ;  as  that  which 
the  declaration  to  be  the  defendant's  observt 
fact,  Mr.  Cobbett's  assertion  respecting  the  pla 
When  the  declaration  sets  out  a  publication  i 

(a)  Jitllv.  Byrne  (13  Enat.  554,  563).  (h)  5  B 

(<0  See  also  tabart  v.  Tipper  (1  Gamp.  N.  P.  353). 
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sUonj  by  reference  to  the  language  of  another  publication,      pa»t  iv. 
it   other  publication  must  bo  set  out  verftafun,  and  not   cbai™  xil 
mi  BabetBQ09,(a]  — 

are  several  libellous  paragraphs  are  contained  in  one  a*rmi  ni*j.m 
cation,  they  may  all  be  declared  upon  in  one  count;  but  ooa  pobUc*t,°<L 
graphs  in  <1  liferent  numbers  of  a  newspaper  must  form 
ct  of  separate  counts, (b) 
If  the  Jibi'l  be  written  in  a  foreign  language,  it  must  be  Lib*i  to  torn** 
•t  forth  in  the  original  •  for  the  court  will  arrest  judgment  ,"*n*«* 
]  only  A  transit imi  lie  given.  (/■) 
At  one  time  it  was  considered  thai  a  translation  need  not- 
given,  and    tbftl    it   was    bfttfSf   QOt  to  atUm|  |  a 

■translation  might  jeopardise  the  action. (d]     This  virw  is 
ted  by  an  anonymous  ease  in  Hobart  (p.  12G),  where 
judgment  for  the  plaintiff*  in  an  action  for 
r  in   Welsh,  although  the  declaration  did  not  aver 
bat    the  court  took  information  by 
•  n  as  to  the  meaning  thereof.    The  learned  report 
ptote*  two  harbor  cases  where  like  judgment  was  given, 
[jord  Knnyon,  in  the  case  of  7^  nabio  v.  Ax  tell  .(e) 
id   the   plaintiff  should  have  set  out  the  original  woi 
Ihen    have    translated    them.     And    the   case  of  ifcvr 
ld*t&in(f)  seems  decisive  upon  the  point*    That  was  an 
klie  fargerj  of  a  Prussian  treasury  note,  and 
being  no  translation  of  the  note  in  tin-  indict im  nt,  the 
that  ground,  arrested  the  judgnnnr. 
Although  the  Common  Law  Procedure  Act  of  1852  has  i 
le  away  with  the  necessity  for  prefatory  statements  and 
udoes  are  still  necessary  when-  t\w  wtt 
and  necessarily  convey  an  imputation 

f  the  change  brought  about  by  the  Act  of 
v plained  by  Mi  IJlackburn  in  the  case  of 

:  vXVrpsr«(f)   His  Lordship  there  says;  "The  61st  saol 
tin  dure  Act  w»s  intended  to  alter 

f  pleading  in  an  action  of  lib*  1,  but  it  waa  never 
led  t  i   law  of  libel.     The  law  i*  thiit,  where- 

here  are  written  words  which  tend  to  bring  a  man 
attempt,  they  disclose  a  cause  of  acti  the  •  -I  - 1 

>f  j.  the  words  used,  if  unexplained,  ought  to 

me  taken  in  their  ordinary  sense;  and  if,  in  their  ordinary 
(m)  Stdomm  v  Latmm  S23;  see  pp.  83tf»  839), 


i*|fa  v.  Art  /  i'i  I    R   H 


on  * 


(0)  11  W.  It  7G;  9  u  t.  S-  a  an 

tf«2 


;   R  rests  (Styles.  263). 

I  3  It.  a  P.  901  Moor*,!, 
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Past  IV. 
Chaitbb  XII 


Innuendo*!* 
»till  required, 
but  without 
Introductory 
nvermentK. 


CfMM  In  which 
innuendoes  aro 
required. 


sense,  they  did  not  disclose  a  cause  of  action, 
was  obliged  to  explain  them,  and  set  out  the  ci 
under  which  they  were  written,  and  make  ave 
they  were  written  of  and  concerning  certaii 
in  a  particular  sense — and  this  needed  grea 
particularity.  I  remember  that  there  was  an 
great  many  years  ago,  where  there  were  numei 
in  which  the  libel  consisted  solely  of  these  won 
a  person  fit  to  be  a  member  of  a  certain  socic 
words  were  not  in  themselves  actionable ;  but  it 
in  the  declaration  and  proved  at  the  trial,  thai 
who  sent  round  the  circular  containing  these 
the  secretary  of  a  society  for  the  protection  oi 
against  swindlers,  and  that  when  he  wrote  ron 
his  correspondents  against  any  person,  he  said, 
person  to  be  a  member  of  our  society/  The  de< 
out  all  these  facts,  and  was  so  expressed  as 
perfectly  good.  But  by  the  new  form  of  proce< 
the  Gist  section,  it  would  have  been  sufficient  to 
fit  to  be  a  member  of  our  society/  meaning  the 
a  swindler/  and  all  the  circumstances  would 
admitted  in  proof  at  the  trial,  which  formerly 
had  to  be  set  out  with  great  particularity.  I 
not  have  been  sufficient  to  set  these  words  out  i 
thoy  were  used  for  the  purpose  of  conveying 
impression.  There  must  be  a  distinct  averine 
words,  if  they  are  not  actionable  in  themsel 
specific  meaning  which  is  in  itself  actionable. " 

The  conclusion  to  be  drawn  from  this  judj 
ported  by  the  words  of  the  Act  itself,  and 
authorities  which  will  be  noticed  hereafter,  is  tlw 
are  still  necessary  where  they  would  have  be 
under  the  old  law,  but  that  in  no  case  do  they 
support  of  an  inducement  or  prefatory  averment 

This  latter  proposition  is  of  more  consequenc 
haps,  at  first  sight  is  apparent;  and  we  wonh 
not  only  refer  the  reader  to  what  has  been  aln 
this  and  the  preceding  chapter  on  the  subject 
averments,  but  also  direct  his  attention  to  case! 
sently  cited,  which  illustrate  the  change  which  t 
Law  Procedure  Act  of  1852  has  introduced  in  p 

The  cases  in  which  innuendoes  are  requii 
divided  into  two  classes,  viz.,  (1)  where  th 
though  purporting  on  the  face  of  it  to  be  wr 
plaintiff,  is  ambiguous,  and  capable  of  an  innoce 
tion;    or  where   apparently  it  can  only  bear 
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neaning,  but,  taken  in  connection  with  extrinsic  circum-      pun  rv 
may  be  proved   to    be  llsbiniftoty  :    (2)   where  the   cr*™7xil 
li  cation  is   plainly  defamatory,  but   requires   the    aid   of         — 

latory  matter  to  make  it  appear  that  it  was  written  or 
!  i shed  of  and  concerning  the  plaintiff. 

CWe  shall  notice  Brat  the  case*  in  which  innuendoes  are  To  «*pum 
•©quired    to   explain   a   patent    <>r  luteal    ambiguity    in    the  JJjJJjjJJf  *" 
anguage. 

The  court/1  nays  Parke,  B,,  "will  inform  itself  <>f  the 
tilling  of  English  words,  though  unusual  and  peculiar  to 
particular  country;  a  strong  instance  of  which  tf  the  C 
which  the  term  'Healer  of  Thieves-    was  expounded  to 
_.  a  furtherer  of  felons,  without  any  averment  as  to  the 
tln.se  terms ;   (1  Hull.  Abr.  86,  L.  PI.  1.)      Ami 
ojnch    is   the  rule  as  to  Welsh   words:    (Hob.    126.)      1 
■Ste  case  of  Arujh'  v.  Al  ?)  in  the  analogous  case  of 

that  a  distinct   averment   that   particular 
rds  had  acquired  soin  different  from  tl 

ral  one,  was  necessary,  and  that  an  innuendo  without 
lach  averment  was  insufficient;  and  on  the  authority  of  that 
hich  was  decided  in  the  Exchequer  Chamber .  .   ,   ,  WS 
k  that  the  averment  of  the  meaning  of  the  term  '  black- 
is  properly  introduced  by  way  of  inducement. M  {!*) 

taaes  just  cited  from   Bolle's  Abr.  and   Hobart, 
was  ih'irle t  introductory  sveRneBt*  nor  innuendo  as 
g   of    the   Welsh   or   provincial    terras    BSed 
the  case  from  whn-h  hrl  naotod 

risen  into  rysvenneni  thai  "  the  defendant  u 

e  word  *  black-sheep '  for  the   purpn* 

ing,  and  the  said  word  used  by  bin  >  to 

ie  persons  to  whom  the  libel  thereinafter  mi 
published,   understood  as  VXQ  Rg  a 

aeon  of  bad  character,  and  of 
sullied  reputation;    and  the  defeudant   tli  need 

word  '  blai  for    the    put  expressing 

mentioned  word  *o  need  bj  him 
to  wit,  all  tli  whoaa  the 

>el    thereinafter  mentioned  was  published,  imderttdod  ad 
^xpre*>iu^  and   m*  ^on   guilty  of   (heating  u 

(c) 
The    innuendo  after    fhu  words   "Msok-shssp"   wan — 
moaning  thereby  thai  tbe  phoutitfwaa  a  '  tri*ok~sb  »  m  '  in 
t|iti   acn%e  and  meaning  in  which  t!i;U  Word  WM  *o  used  by 

Si)  7Buig    123,  1  (    &.T   113. 
P*rkct  B     UcGreg*  v.  gpeyrj  <U  M   k  W.  nby    St* 


Hoar«  T.  Sticerloek.  ante,  p.  lie. 


(c)  11  M,  *  W.  2$7. 


m 

q 
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defendant  as  aforesaid/1    That  after  "blacklegs"  w» 
meaning  thereby  thai  the  plaintiff  was  a  Mack4ef 
sense  and  meaning  in  whicu  that  word  waa  ao  and 
defendant  as  aforesaid."  (a) 

1  contrast  with  these  pleadings  is  the  oaae  of  Bamdt% 
n,(6)  which  was  litigated  after  the  passing  of  fe 
imon  Law  Procedure  Act,  1852.  It  waa  an  actios  if 
der;  but,  as  prefatory  averments  were  required  in  akflftw 
ally  with  libel,  it  shows  the  change  effected  by  that  Aflfc 
i  slanderous  imputation  was  that  the  plaintiff  *tf* 
ack-leg;"  and  the  declaration  simply  stated  tfcaf 
mdant,  contriving  to  injure  the  plaintiff,  falsely 
ioioualy  spoke  of  the  plaintiff  the  words  following,  *1 
surprised  Mr.  Reynolds  should  allow  a  black-leg  (■*■* 
the  plaintiff)  in  this  room  "  (meaning  that  the  phtfaf 


uned  his  living  by  dishonest  gambling,  aad  wis  a  £ 
ed  gamester,  and  a  fraudulent  gamester,  Ac).   W 
rt  was  equally  divided  as  to  whether  the  word  " 
99  was  capable  of  meaning  *  fraudulent  gamester, 
n  the  case  of  Angle  v.  Alexander,(c)  the  last  oonnW 

declaration  charged  the  defendant,  with  speaking  fli 
>lishing  these  words :  "  You  (meaning  the  said  pbuti*) 

a  regular  prover  under  bankruptcy  (meaning  that  fltf 
1  plaintiff  was  accustomed  to  prove  fictitious  debts  uair 
amissions  of  bankruptcy)/'  The  court  held  that  lb 
ural  meaning  of  the  words  did  not  bear  out  this  innuendo 
L  that,  as  there  was  no  prefatory  averment  that  the  dste- 
it  had  been  accustomed  to  employ  the  words  in  that  sent* 

innuendo  could  not  enlarge  the  sense  of  the  work 
3se  words  still  require  an  innuendo;  and  it  is  given  in  tb 
edule  (B.)  to  the  Common  Law  Procedure  Act,  1852,  * 
ows :  "The  defendant,  meaning  thereby  that  the  plaint* 
L  proved,  and  was  in  the  habit  of  proving,  fictitious  debU 
rinst  the  estates  of  bankrupts,  with  the  knowledge  th* 
;h  debts  were  fictitious." 

To  say  of  a  person  that  he  has  wilfully  set  his  own 
fire,  is  not  defamatory  without  an  innuendo ;   as  he  wf 
re  done  the  act  with  an  innocent  purpose.     Therefore, 
i  imputation  intended  be  that  he  had  done  it  to  defim 
insurance  company,  or  for  some  other  improper  purpto 
:h  meaning  must  be  pointed  out  by  an  innuendo«(<i) 
Where  the  libel  complained  of  was  that  the  plaintiff  wis 


I 


11  M.  &  W.  288.  (b)  3  H.  &  N.  376 ;  27  L.  J.  412,  Ex. 

7Bing.  122;  1  C.  &  J.  143. 


„,  Sweetapple  v.  Jesae  (5  B.  &  Ad.  27).    See  Capel  v.  Jomt  (4  C.  & 
) ;  and  Rowlings  r.  Norbury  (1  F.  *  F.  341). 


PAI.T    IV 

CHAM**  XIL 


CIVIL    BntMft    <>F   THB    LIBELLED. 

Mm  I'ihImv"  to  axtothep]  t h*j  ocmnt  wae  held  had,  for 

nt  of  Ml  averment  that,  by  the  term  4t  Friday/*  subser- 

JR6ncv  and  degradation  were  intended. (*0      Lord   Denman, 

tignjflhing  this  ease  from  //  rfodt(fc)^  where 

term    "Frozen    Snake"    was   held   not    to  require  an 

innuendo,    says:    "The    *  Friday '    alluded    to   was    a    very 

il0Bpoer.«d.i]«'  person,      Blaek  men  have   not  been   declared  to 

rial  by  any  Aet  <>f  Parliament,"^) 

088  (d)    is  a  good  example  of  the  change 

i  the  mode  of  pleading.     The  libel  there  OOtfr* 

plained  of   was  a  letter  from  the  secretary  of  a  trade  j»ro- 

oeiety,  to  the  following  effect:  "  I  am  direct 

11  v«m  mi  the  persons  undernamed,  or  using  the  firms 

Goldstein   (meaning  the  plaintiff),  Castles  and   Co-      I, 

rk-lane,  and   Benjamin   Porter  Baker,  Hack 

to  this  society  ai  improper  to  he  proposed  to  bo 

lotted  for  as  members  thereof"     The  court  held  that  the 

r,  without  an  innuendo,  was  not  libellous,  Abbott,  C.J., 

:  "  There  may  be  so  many  reasong  why  a  persou  may 

emed  unfit  to  become  a  member  of  the  m  ithout 

reflect  i    u    upon    liim,   th.it     I    think  we 

cnim  with  any  degree  of  v 

-wnn  the   intention   with   which   this   alleged   libel  was   pub- 

o  '       This,  no  doubt,  would   he  held  by  thi 
weeetit  day,      But  the  hardship  of  the  judgment 

thai    the  doelarntiou  c  i  and 

nl»o  tory  averments,  whieh    the  murt    held  would 

have  constituted  a  good  cause  of   actum,    hut    (by  the  fact 
the    innuendo   was   not   properly   OOfMtOtod   with    the 
averment.     Now,  us  We  have  soeii,  introdn 
ts  are  Ml  necessary. 
Where  the  Kbel  ii  irauoal  there  ma  tarae*  be  ?.1M11 

innuendo  alleging  that  the  defendant  meaut  the  opposite  of 
wIijit  ti  J   and  it  might  be  as  well  to  charge  the  pub- 

lication in  this  form — "that  defendant    | 
ipuni  '/)  but  this  cam 

nect^'irv  Hinee  th.   Common  Law  Procedure  Ait  of  1852. 


(« 


omcr  r,  lannton  (6  H.  k  N.  $6%  ; 


(n)  /.'..  i    A  *■/  |  i  h  . 

.ad  *cc  ifrm 

H  L   i 

i;  L.  J.  aoe,  q  it.    %m  rtiw.  Cm  v„  Coq 
u   i    s  w    i;  ,  (<0  6  B  ft  i 

III*  IttOOtBfki   war    M  thereby   dun  olid  tln-rv  lawiiug    that   tilt 
iff  wru  ii  Iwiadkv   .aid  nharfK-r,  alid  all  tafTOplf  p^JOO  to  Ixi 


F  member  of 

H6     I 


W    I  Mi)     R  r  f,  &r.  B/o.7  1.  (II  Mod. 
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pa»t  iv.         The  foregoing  cases  will  sufficiently  show  the  use  of  tht 
rnxn.  innuendo  to  explain  the  nature  of  ambiguous  imputations. 

■  We  have  next  to  inquire  when  innuendoes   should  be 

m  inserted  to  apply  the  libel  to  the  plaintiff. 
pWM,ff'  The  leading  case  upon  this  point  is  Le  Farm  v.  Maitxim- 
son,(a)  which  came  before  the  House  of  Lords  on  a  writ 
of  error  from  the  Irish  Court  of  Exchequer  Chamber, 
libel  complained  of  was  an  article,  in  the  Warder  newf  J 
upon  "  The  Factory  Question  in  Ireland,"  containing  a 
from  a  correspondent,  who  complained  of  the  tyranny  which 
was  carried  on  "in  some  of  the  Irish  factories."  Many 
alleged  acts  of  cruelty  and  tyranny  were  mentioned,  M 
there  was  no  direct  allusion  to  the  plaintiffs.  The  decla- 
ration contained  introductory  averments  that  the  pl^intifc 
were  the  owners  of  an  extensive  factory  at  Portlaw,  in  tfci 
county  of  Waterford ;  and  that  the  defendants  did  pubhtfc 
of  and  concerning  the  said  plaintiffs,  and  of  and  concerning 
the  said  factory,  and  of  and  concerning  the  manufacti 
of  cottons,  linens,  and  other  fabrics,  carried  on  in  the 
factory,  and  of  and  concerning  the  said  trade  and  caDhig 
of  the  said  plaintiffs,  the  libel  containing  the  false,  &&, 
matter  of  and  concerning  the  said  plaintiffs,  their  factory, 
and  the  manufactory  carried  on  therein,  and  of  and 
concerning  their  conduct  towards,  and  their  treatment 
of,  the  persons  employed  by  them  in  their  said  factory. 
Innuendoes  applied  the  words  "some  factories,"  and  the 
other  ambiguous  terms  in  which  the  plaintiff's  factory  was 
spoken  of,  to  the  factory  of  the  plaintiffs,  and  the  House  of 
Lords  held  that  the  innuendoes  did  not  extend  the  sense 
of  the  libel,  but  merely  pointed  out  the  particular  indi- 
viduals to  whom,  in  fact,  the  libel  applied,  and  that  the 
declaration  was  good. 

Lord  Campbell,  in  the  course  of  his  judgment  said :(() 
"  Mr.  Ellis  relies  on  Solomon  v.  Laivson  ;(c)  but  the  proposi- 

(a)  1  H.  L.  Cas.  637.  (b)  lb.  668. 

(c)  8  Q.  B.  828.  The  declaration  in  this  case  contained  two  counts. 
The  first  count,  after  reciting  that  the  plaintiff  was  employed  in  supply- 
ing fresh  water  to  ships  at  St.  Helena,  and  had  for  that  purpose  fitted 
up  a  schooner  with  wooden  tanks,  and  that  the  ship  M.  being  at  St 
Helena,  the  plaintiff  conveyed  fresh  water  to  her  in  the  wooden  tanks  <rf 
his  schooner,  complained  that  the  defendant  published  (m  a  letter  to 
the  Time*  newspaper,  set  out  in  the  count)  of  and  concerning  the  plain- 
tiff in  his  said  employment,  and  concerning  the  water  so  supplied  to  the 
M.,  a  statement  that  persons  on  board  the  M.  had  become  ill  soon  after 
leaving  St.  Helena,  where  they  had  taken  in  fresh  water,  which  illneff 
was  caused  by  the  water ;  that  the  water  was  run  into  a  copper  tank, 
whence  the  casks  were  filled  alongside;  that  the  poison  was  imbibed 
from  the  tank,  and  that  it  behoved  the  authorities  to  order  its  removal 


tn.il  there  laid  down,  and  which  I  adopt,  is  this,  that  whore 
there  is  a  publication,  or  I  sentence  spoken  verbally,  which 
elearh  convey  a  an  imputation  of  crime  on  some  person,  that 
in  that  case  it  may,  by  innuendo,  bo  applied  to  the  plaintiffs  : 
if  that  proposition  is  well  supported  in  law,  the  objection  made 
here  fails,  because  in  this  there  clearly  is  a  gross  imputation 
on  SOBM  individuals,  and  the  question  is  whether  it  may  not 
applied  to  the  plaintiffs,  What  is  there  to  show  that  that 
proposition  is  not  well  founded  according  to  authority? 
riuTe  it  fhUmon  v.  Lavmtn  ;  but  there  it  was  an  historical 
was  narrated  :  all  that  was  there  stated  might  be 
true  v,  g  blame  to  any  person*     There  was  no 

charge  brought    against  either  a  class  or  an  individual!  and 
re  innuendo  you  cannot  give  a  new  sense  bo  WOrdl 
ti   they  do  not   naturally  bear.     It  comes  round  to  the 
old  rule  that   joo  cannot  by  innuendo  extend   the  natural 
meaning  of  the  words  which  are  spoken  or  written,  but  by 
the  innuendo  yon  may  point  out  the  particular  individual   to 
La  apply;   those  words,  in  themselves  clearly 
mting  a  crime  upon  the  part  of  some  individual." 

HBfl  observation  applies  to  this  case  as  well  as  to  the 
tors  we  have  cited,  viz.,  that  the  introductory  averments 
would  now  be  unnecessary,  and  that  it  would  be  sufficient  to 
add* after  the  irordfl  "some  hotorias,"  "meaning  the  bet 
of  UM  plainhte-  ;  "  and  after  the  IfOfdfl  n  tlie  cruelties  of  the 
slave  trade  or  the  Baetfla  aw  not  equal  to  those  pa 

the  Irish  I  utorirs,''   u  meaiiin  (*  the 

plaintiffs,  ami  that  the  plain  tl  (ft  had  ta 

the  persons  in  their  employment  in  said  factory  with 
To  a  like  affect  is  tl, 

1 1     There  the  libel  was  as  follow  b  :  "  K\traordinary 

casein  the  Boolesisstioal  Oo  r-at-law 

m  defiance  of  all  the  watching  there  is  strong  rea 

and  replace  it  with  an  iron  cm  >by  meaning  that  the  plaintiff  hail 

been  guilty  of  ^applying  bad  *M  mi  wholesome  water  to 

;rt  arrested  judgment  on  this  count,  because-  there  wa»  nothing  ill  the 
letter  which  warranted  the  mum  of  mi*- 

condu«t  to  tht   e Unit  iff  (*.  ■  that 

defendant   puhlhtfied  a  rtatement  M  mi  BtthstSlMMI  Si  f" 

I  ui  the   fir*t  OOU 
jiftefwanhipuhhahed  (in  a  furtaej  m  corning 

plaintiff,  fcc,  SI  it  ion,  a  atats- 

also,  00    the 

ground  tl  Unas,  oslsw  ny  referent  i 

the  language  of  a  i  t,  «uch  prevtoiu  publication  mast 

be  art  out  In  ths  declaration  *rroo/i««,  and  not  merely  in  «ohsUnot. 
(s)  7  C.  B.  J51  |  t*  L  J  P. ,  and  m  error  19  L.  J.  10,  C    ? 


PAKt    IV. 

L  llArTKIi   III 


664  law  of  Ltm. 

r*xt  iv.     for  believing  that  a  considerable  sum  of  mon< 

OkArm  in.  ferred  from  Mr.  Turner's  name  in  the  books 

—        of  England,  by  power  of  attorney  obtained  i 

undue  influence,  after  he  became  wholly  in 

perform  any  act  requiring  reason  or  understai 

declaration  contained  the  proper  introductory 

and  the  following  innuendo:  "meaning  then 

said  plaintiff  and  the  said  J.  H.  Turner,  had  t 

caused  to  be  transferred  the  said  money  fi 

W.  Turner's  name  in  the  said  books  of  the  a 

means  of  a  power  of  attorney  obtained  by  th 

said  W.  Turner,  by  undue  influence  exercised 

the  said  W.  Turner,  at  a  time  when  the  said  "W 

become  and  was  mentally  incompetent  to  giv 

attorney  and  to  perform  any  act  requiring  reaso 

standing."   This  innuendo  was  held  by  the  Com 

Pleas  and  by  the  Exchequer  Chamber  to  be  we 

man,  J., (a)  said  :  "The  old  decisions  which  sup] 

ment  that  an  innuendo  cannot  be  allowed  to  i 

certain  who  were  uncertain  before,  are  not  now 

lamwndomty       The   Court  of  Queen's  Bench  decided,  in 

S£oSon£T      Uemmhujs  v.  Qa&son,(b)    "  that  sect.   61  of  1 

word«ofUbeL    jiftW  Procedure  Act,  and  the  two  forms  in  m 

that  Act,  enable   the  pleader  to  put  any  coi 

pleases  upon  the  words  complained  of,  by  in 

that  it  is  for  the  jury  to  say  whether  the  words 

with  such  meaning." 

if  lory  ncjraure       But  the  question  arises  :  suppose  the  decla 

B^jnhi^iutby  meaning  on  the  words  of  the  libel  which  th 

tive,  can  the  plaintiff  fall  back  upon  their  nati 

and  say  they  are  libellous  without  any  innuend 

In  answering  this  question,  it  may  be  well 

the  rule  was  under  the  old  system  of  pleadii 

luminously  stated  by  Parke,  B.,  in  delivering  tl 

opinion  of  the  Judges  to  the  House  of  Lords, 

Barrett  v.  Lony.(c)     He  says,  that  if  the  innuei 

extensive  than  the  words  will  bear,  and  ther 

ranted  by  them,  we  are  of  opinion  that  it  ma 

as  repugnant  and  void;   and  the  words  are  1 

therefore   actionable  without   its   aid.      That 

which  is  bad,  and  on  the  face  of  it  repugnant  : 

•     may  be  rejected,  was  decided  in  the  casos  of  Got 

and  Smith  v.  Cuobr ;(e)   and    if   the  words  t 

(a)  18  L.  J.  158,  C.  B.  (6)  E.  1 

(c)  3  H.  L.  Caa.  395.     See  p.  413.  (<f)  Cw 

(<)  Cro.  Car.  512. 


CIVIL    BKMBDT   OP   THE    LIBELLED. 


ut    the  innuendo,  the  action  is  maintainable,)")     The 
rule  prevails  where  the  innuendo  unnecessarily  iulro- 
new    matter,  as  in  flVfnvy  r.  FVwicA.(5)     The  case 
different  if  the  words  are  capable  of  tw.i  senses, 
and   the   innuendo  ascribes  one  meaning  to   them,  and   is 
on  the  face  of  it,      WUUairH*  \\  8tottM  is  an  authority 
in  such  a  case  it  could  not  be  rejected." 
The   law  is  altered,  in  this   respect,  by  serf.  * > I    trf   th. •  <-, ,mmou l*w 
tinon    I^aw    Procedure    Act,    1852,   which   enacts    that  {JSfJiL** 
*'  where  the  words  or  matter  set  forth,  with  or  without  the 
alleged  meaning,  show  a  cause  of   action,  the  declaration 
!  be  Bttffici 'iit.'r    The  change  is  thns  described  by  Black- 
burn, J. ;  "  S«  in  f  was  not  easy  to  frame  a  declaration 
to  meet  this  [i.a.  the  former]  state  of  the  law,  which  was 
a  trap  for  nonsuits;   ami  therefore  the  Legislature  enacted 

>n  in  sect.  SI.  The  effect  of  the  first  clan 
is,  that  an  innuendo  cannot  be  rejected,  as  formerly,  because 
supported  by  the  prefatory  averment.  And  the  last 
clause  enacts,  that  instead  of  a  declaration  with  many 
counts,  with  as  many  innuendos,  a  count  for  libel  or 
itandeTj  with  an  innuendo  that  the  words  were  used  in  a 

putt  mil  y   he  read   0  J,  0&6    wilh    the 

io  and  the  other  without    it;  and  proof  of  er 

aofficient."(cQ 

ral  counts  should  )><  I  where  tin  precise  words 

of  the  libel  and  the  meaning  bo  1>.  .  them  are 

doubtfttl;  1m  (though  ftoe  plaintiff  may  obtain  a  vertl 

E»n  the  libel,  road  without  the  innuendoes,  he  cannot  at  the 
.1  adopt   ■  IV. -h   innuendo.      "The  plaintiff  must  always 
tain  tin*  OaOse  of  aetton  Of  which  he  has  complained,  and 
OMOti    M    bras  allegation   th  utd 

e  been  actionable  u  had  been  framed  in  a 

fftrfmt  manner/* 
Damages    Mad     not      b§     pai  t  ieularlv    stated     unless    the  n*im  of 
special    damage.      The     lit  melt     allowed   to  a*mi#,a 
of  general  damages  which  may  be 
a,  is  so  with  I   in 

churned    in   aOttOtlll    tlf  libel  :    bo( ,  if 

nu  them,  they  mii-t  be  p  in  the  d  n ; 

it  is   au    established    rule,  that    no   evidence  shall 

(«t)  Sra  *Im>  Jto  n  (0  E**U  WJ),  ritvd  by  Paifc 

M    B  i    ;.  Buo). 

!1 
v    Hal!  M ; 

ilea,  J.,  Brtmridp  t.  Ln  979  »       10 


hkw  of  urai* 

red  of  any  loss  or  injury,  unless  it  be  specially  stated  V 
*  declaration,  (a) 

9  have,  in  the  next  place,  to  consider  the  defauci 
1  it  is  open  to  the  defendant  to  make. 
b  defence  may  be  (1)  a  plea  containing  a  denial  flf 
iharge  in  the  declaration,  or  (2)  a  justification  of  the 
;  (3)  an  apology,  coupled  with  the  payment  of  a  su 
oney  into  court ;  (4)  a  plea  that  the  plaintiff  has,  either 
e  or  after  the  commencement  of  the  action,  agreed  to 
»t  certain  acts  of  the  defendant  in  full  satisfaction  aai 
arge  of  his  right  of  action,  and  the  damages  and 
ined  by  him  in  respect  thereof,  with  an  averment 
lefendant  has  duly  performed  such  agreement ;  or  (5) 
lefendant  may  demur  to  the  declaration  on  the  grosnd 
uo  libel  appears  on  its  face.  Such  is  a  rough  sommarr 
b  modes  of  defence  which  can  be  adopted  in  the  Engn 
&  at  the  present  day.     We  shall  now  proceed  to  otimm 

in  detail. 

ie  plea  of  not  guilty,  which  is  technically  called  Aft 
ral  issue,  denies  the  publication  of  the  libel,  tike 
[cation  of  it  maliciously  and  in  the  defamatory  seme 
ted,  and  that  the  matter  charged  is  libellous.  (6)  h 
rs  upon  the  plaintiff  the  onus  of  proving  all  ftka 
rial  allegations  in  the-  declaration, 
ider  this  plea  the  defendant  may  contend  that  the  pub- 
on  was  privileged,  because  the  fact  of  its  being  privi- 
1  rebuts  the  prima  facie  presumption  of  malice,  {c) 

the  case  of  The  Earl  of  Lucan  v.  Smith,  (d)  (an  action 

libel  contained  in  a  newspaper  article  reflecting  on  the 
act  of  the  plaintiff  during  the  Crimean  War),  the  court 
ed  to  allow  a  special  plea,  setting  out  alleged  facts  to 
'  that  the  article  complained  of  was  a /air  comment  on 
conduct  of  the  plaintiff  as  a  public  character,  together 

the  plea  of  not  guilty;  although  the  defendant  was 
red  to  plead,  in  addition  to  not  guilty,  in  general 
s  that  the  alleged  libel  was  a  fair  comment.  But  it  docs 
appear  why  such  a  plea  was  allowed,  as  the  whole 
?nt  of  authorities  shows  that  it  was  in  effect  the  general 
.(e)      In    WtiHtm  v.  Walter,(f)    the   defence   that   the   | 

1  Wm.  Saunders,  243,  «/  (5). 

O'Brien  v.  Clement  (15  M.  &  W.  485:  8  D.  &  L.  676 :  15  L.  J. 
Cx.)  ;  Rules  of  Pleading  of  Triu.  Term,  185S,  Rule  16. 

Ihnire  v.  Silrerlock  (9  C.  B.  20,  26).  See  also  Littk  v.  /Vtcr  (o 
E.  645).  (d)  1  H.  &  X.  483  ;  26  L.  J.  94,  Ex. 

See  Carr  v.  Dmkett  (5H.&N.  783). 

)  8  B.  &  S.  671 ;  L.  Rep.  4  Q.  B.  73  ;  19  L.  T.  X.  S.  409 ;  38  L.  J. 
,  B. ;  17  W.  R.  169> 
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matter  charged   to  bo    a   libel,   in   the    first    count  of 
aration,  was  a  faithful  report  of  a  debate  in  the   M< 
of  Lord**,  and  that  the  matter  complained  of  En 

nit  was  a  fair  eonnuent  on  such  debate 
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the 
House 
cond 
a  matter  of 
public  interest,  was  allowed  under  the  plea  of  not  guilty, 
which  was  the  only  plea  on  the  record. (a) 

There  is  an  old  ease  in  St;irkie's  Reports (h)  which  is  still 

sometimes  cited  as  an  authority  for  the  proposition  thai    m 

1    and  ion,    or   a   release   may   be   given    in 

nee   under   the   plea  of    not   guilty;    but    the    Tact   has 

•rlooked  that   the  decided  under  the  old 

«u   of   pleading,   before   the    pleading    rules    of    Hilary 

t#Tiiif  i  Will,  i,  when,  according  to  Serjeant   Stephens,  the 

idant  was  permitted,  under  the  general  give 

ut  of   evidence  whatever  (aubje. 

lome  few  exceptions)  which  tended  to  deny  his  liability  to 

tin-    notion. (c)       But    now,   under    the    Pleading    Rul 

Trinity  Term,    1858,  all    matters  in   confession  and  avoid- 

muflt  be  pleaded  specially,  (d) 

This  seems  the  proper  place   to   notice   the  defence  which  hibiksiion <* 

Legislature    In.  ded    for  persons    who    are   sued  ^^^^f7 

for  the  publication  of  (he  prooeedingSj  reports,  papers,  an  I 

■s  of  either  House  of  Parliament,  or  extracts  or  abstrac 

refrom. 

I  A  i  Vict,  c  9,a.  lt($)  it  \<  provided  that  pEoooafl  tatfiM 
i  il,  against  j"  p  t  m*«  publication  of 

papers,  &c,  onder  tin-  authority  of  eith«T  Mouse  of  Parha- 
ut  shall   be  stayed  upon  the  prodm-iion  in  court    (jitter 

hours'  notice]  of  the   certificate  of  the  L 
iiieellor,  Bpaakttj  Clerk  of  the  Parliament  -  of 

Honae  of  Commons   or  the   clerk   thereof,  ntatin^  that 
r  ho  paper  complained  of  was  publish' 

>f  Lords    or    Mouse  of   Common-  her 

with  an  affidavit  verifying*  such  eertili 

second  sect  '  >itr  Ml  pro- 

publishing  a  copy  of  any  parlifl 

I  at  any  heraof  u|M!i   th 

Jfu  judge  si  ri  and  inch 

ing   snch     i 

The   third  section  enacts  that   in  any   ctril  or  criminal 


n)  Sc*  *Uo  1  Win*,  gaundrn  UUk  f.  rViDI  (0  A  J.  &  EU. 

//*«  pr  (4  r\  ^ 

)  La**  v.  P,  '*7), 


(i/)  S«  rata  10  fit  17 


../«•  ante,  \>\ 
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sedings  for  printing  any  extract  from,  or  abstract  4 
report,  Ac.,  it  shall  be  lawful,  under  the  general  mm, 
ive  in  evidence  that  such  extract  or  abstract  wk\. 
ished  bond  fide,  and  without  malice,  and  if  such 
opinion  of  the  jury,  a  verdict  of  not  guilty  shall 
■ed  for  the  defendant 

the  defendant  desires  to  justify  the  libel  on  the  _ 
it  is  true,  he  must  put  a  special  plea  on  the  record  it 
effect,  (a) 

bution  should  be  exercised  in  setting  up  such  a  drfcnfl%, 
nless  it  is  made  out  to  the  satisfaction  of  the  jury,  tty 
probably  consider  the  futile  attempt  as  an  aggi  matin 
ie  original  wrong;  and  there  are  dicta  to  show  that  thsj 
d  be  justified  in  so  regarding  it.  (6) 
"here  the  libel,  as  laid  in  the  declaration,  consists  of 
ral  charges  of  criminal  or  improper  conduct,  the  phi 
Id  justify  by  specifying  the  particular  acta  wtieb/ 
ort  the  imputations,  so  that  the  plaintiff  may  be  « 
e  defence  which  is  to  be  set  up. 
rfbre  the  Common  Law  Procedure  Act  of  1852  a  phi 
lining  general  charges  of  fraud  or  felony  was  bad  ot> 
al  demurrer;  and  now  the  court  would  either  strike  it 
or  order  particulars  of  the  charges  intended  to  hi 
ied,  to  be  delivered  to  the  plaintiff, 
the  case  of  V Anson  v.  Stuart  (c)  the  declaration  mi 
rinting  of  the  plaintiff  that  he  was  a  swindler ;  and  tta 
riant  pleaded  that  the  plaintiff  had  been  illegally, 
ulently,  and  dishonestly  concerned  and  connected  with, 
ras  one  of,  a  gang  of  swindlers  and  common  informer!* 
had  also  been  guilty  of  deceiving  and  defrauding 
s  persons  with  whom  he  had  dealings  and  transactions. 
l  special  demurrer,  the  Court  of  King's  Bench,  reversing 
ldgment  of  the  Common  Pleas,  held  that  the  plea  wtt 
for  not  stating  the  particular  instances  of  fraud  upoa 
i  the  defendant  relied  in  support  of  it. 
Her,  J., (J)  said :  "If  this  plea  were  to  be  suffered, it  would 
allow  any  person  to  libel  another  more  on  the  recori 
s  court  than  he  could  do  in  a  public  newspaper.  If  the 
biff  has  been  guilty  of  any  acts  of  swindling,  the  defen- 
must  be  taken  to  know  them.  He  could  not  prove  the 
ication,  as  he  has  pleaded  it,  by  general  evidence ;  hot 
as   no  justification,  unless  he  can   prove    the    special 

Rules  Trin.  T.  1853 ;  see  rule  17. 

See  WiUou  v.  Robinson  (7  Q.  B.   68 ;    14  L.  J.  Q.  B.    196): 

M  v.  Robinson  (12  Q.  B.  514).  (c)  1  T.  R.  743. 

1  T.  R.  753. 
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id,  knowing  them,  lie  ought  to  put  them  on  the      pa*t  iy. 
;he  plaintiff  might  be  prepared  to  answer  them,   okapt^xil 
said  that  this  case  is  different  from  the  case  of        — 
Bailey, (a)  because  that  was  a  specific  charge. 
ot  so ;  for  there  the  plaintiff  was  charged  with 
I  the  fines ,  &c,  which  was  as  general  as  possible ; 
ae  court  said  it   was  necessary  to  specify  the 
ts." 

men  v.  Catesby,(b)  where  the  libel  charged  an 
h  gross  negligence,  falsehood,  and  prevarica- 
:cessive  bills  of  costs  in  the  business  he  had 
>r  the  defendant,  a  plea  simply  repeating  the  .  I 

lie  libel,  without  specifying  particular  acts  of 
was  held  bad  on  demurrer, 
ration  for  words  imputing  to  the  plaintiff,  a  pawn- 
he  had  committed  the  unfair  and  dishonourable 

duffing,"  i.e.,  of  replenishing  or  doing  up  goods, 
3  hands  in  a  damaged  or  worn-out  condition, 
g  them  with  other  pawnbrokers,  the  defendant 
b  the  plaintiff  did  replenish  and  do  up  divers 
in  his  hands  in  a  damaged  or  worn-out  condition, 
.  them  with  other  pawnbrokers.  This  plea  was 
nurred  to,  upon  the  ground  that  it  did  not  state 

or  what  kind  of  goods  were  so  "  duffed,"  nor 
awnbroker  they  were  pledged.  And  the  court 
a  bad.(o) 

,  said  :  "  It  is  a  perfectly  well-established  rule  in 
der  that  where  the  charge  is  general  in  its  nature, 
,nt,  in  a  plea  of  justification  must  state  some 
inces  of  the  misconduct  imputed  to  the  plaintiff, 
ed  by  the  eases  of  F Anson  v.  Stuart,  Newman  v. 

Holme*  v.  Catesby.     In  some  of  those  cases, 

statement  in  the  plea  was  not  so  specific  as  it  is 
ill  this  is  not  specific  enough :  the  plea  should 

the  description  of  the  goods,  or  at  least  the 
le  pawnbrokers  with  whom  they  were  pledged  ; 
statement  is  so  general  that  the  plaintiff  cannot 
what  he  is  intended  to  be  charged.     The  defen- 

ld  to  give  him  information  of  some  specific  acts  I 

he  intends  to  charge  him.     This  plea  does  not  i 

I  is  therefore  bad." 

erson,  B.,  in  the  same  case,  referring  to  the 
sed  by  the  counsel  for  the  defendants,  that  it 

y  R.  665  ;  cited  arqnetulo  by  Wood.     See  1  T.  R.  750. 

t.  543. 

otham  v.  Leach  (10  M.  &  W.  361),  {£j 
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xt.  most  be  peculiarly  within  the  plaintiffs  own  h 
what  the  goods  were  which  lie  had  replenished,  t 
what  pawnbrokers  be  pledged  them,  said :  "  Whatt 
tiff  has  actually  done  in  the  course  of  his  business 
his  knowledge,  bnt  not  what  the  defendant  misfa 
wickedly  means  to  charge  him  with  haying  done 
peculiarly  within  the  defendants'  knowledge,  a 
because  it  is  so  that  he  is  to  plead  it.(a) 

More  laxity  has  been  allowed  in  these  pleas  i 
abolition  of  special  demurrers;  and  even  a  gem 
that  the  matters  in  the  declaration  complained  of 
in  substance  and  fact,  has  been  allowed,  on  condi 
the  defendant  should  furnish  particulars  of  the 
intended  to  be  justified. 

The  Court  of  Common  Pleas  allowed  such  a  pk 
case  of  Behrens  y.  AUen,{b)  where  the  libel  con 
charges  against  the  plaintiffs  honesty  in  haying,  - 
dates  (which  were  specified),  bought  goods  below  c 
from  a  bankrupt  firm.  Wflles,  J.,  in  the  course  of  i 
ment,  said  :  "  F Anton  v.  Stuart  adverts  to  the  di 
between  the  case  where  the  plea  states  in  justific 
indictable  matter,  and  where  it  states  what  is  nol 
character.  In  the  latter  case  I  have  always,  at  d 
allowed  the  plea,  the  defendant  furnishing  particular 
Erie,  C.J.,  said  :  "It  is  much  the  same  question,  to  i 
whether  the  plea  or  the  particulars  set  out  all  the  ft 

In  giving  judgment  m  the  same  case,  Willes, 
"  I3 Anson  v.  Stuart  makes  it  clear  that  before  the 
Law  Procedure  Act,  1852,  a  general  plea  of  justifi 
these  circumstances  was  not  allowed,  with  the  e: 
possibly,  of  a  case  of  a  specific  charge  in  the  de< 
and  a  plea  alleging  the  charge  to  be  true.  In  such 
this,  where  the  charges  are  mostly  specific,  the  real 
may  be  raised  by  allowing  a  general  plea  of  the  part 
— a  general  plea  to  that  part,  and  a  special  pk 
other  part.  Nevertheless,  I  do  not  mean  to  say 
any  future  case  I  shall  not  reserve  to  myself  to  allc 
of  justification  in  libel,  on  such  terms  as  will  ol 
parties  to  try  the  real  question  between  them,  in  th( 
possible  form." 

In  an  earlier  case  (a)  the  court  had  refused  to  t 
defendant  to  plead  one  general  justification  to  a  de 

(a)  See  also  O'Brien  v.  Clement  (16  L.  J.  Ex.  76 ;  16  M.  & 
Jones  v.  Stevens  (11  Price,  235).  (6)  8  Jurist,  N. 

(o)  Hone**  and  another  v.  Stubbs  (7  C.  B.  ft.  S.  555 :  29 
C.  P. ;  6  Jut.  N.  S.  682). 
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fining  three  counts  for  three  separate  libels,  charging      Pa*t  IV. 
■dnintif!  with  swindling,  although  the  de&  tiered    oa^Ixu, 

\er   full   particulars  of   the    intended    dHnnv.     The 
Kinds    of  the    refusal    were   stated    by    Williams,   J,,  as 
:   "  Tin-   difficulty  is   this.     If  you   set  nut   in  toot 
©as  the  facts  upon  which  you  rely,  the  court  has  an  oppor- 
of  judging  whether  they  do  amount  to  a  justification 
>t;  wL  v  the  course  proposed,  you  prevent  the 

?r  from  getting  on  the  record  at  all11 
example  of  vagueness  in  pleading  a  justification  car- 
furthest  limits  is  furnished  by  the  case  of  Jones  v. 
.(a)     There  the  first  count  of  the  declaration  stated 
m  the  defendant  spoke  mid  published  of  the  plaintiff  as  an 
•  y  and  solicitor  the  words  u  he  is  a  bankrupt  swindler/' 
I  count  charged  the  following  libel  :  a  Old  Perjury 
of    Ouring-ploeo,    Llanelly,    South    Wall  m.*' 
Wieke  has  only   to    repeat    th.it    tlie  attorney   Jones    did 

2xtre  himself.  An  aetioil  for  libel  will  only  ptUfflB  the 
h  of  the  above  facte,  and  clearly  demonstrate  to  the 
blio  the  gross  perjury  of  the  above  parties,"  To  tins  the 
Ondaut  pleaded,  first,  u  not  guilty/*  and  secondly,  u  I  hut 
matter  in  the  declaration  mentioned 
plained  of  was  and  is  trnr  in  substance  and  t 
sbv,  B.,  Jiemieeed  a  summons  calling  upon  the  plaintiff 
lie  should  not  give  particulars  of  I  lit* 
aud  relied  on   to  justify  the   libels,  and 

lefault,    the    plea    should    not    be    struck    out.      Hut.  on 
mmon  r  rule  was  made 

ns  of  the  eamBo  iting,  J^doabt- 

liether   such   a   plea   should    be   allowed  at  all/*  and 
_',  "Theplea  i^  eh -irly  an  emi 

i  allowed  without  parti 
"lore  the  charge  in  the  libel  is  specif ie,  the  plea  need  Wh«r»  «h*rt» 
alle^  me.  J" l 

u  uud.  r  Ike  oh!  system  of  p] i *;&<  1 1 u ^  ; 

the  words  were  "he  stole  te  -.,  "a 

that  the  plaintiff  stole  the  said  sheep  M  was  held  suffi* 
*jM'>)      But  a  plea  that  the  libel   u  Stance 

1  effect/'  means  that  it  is  true  in  every  material  p.i 
*ir ;  no  that  I   charged  the  plaintiff  I 

Sous  acta  of  cruelty  to  a  bone,  and,  amongst  other*,  with 

P|  oat  an  eye,  and  the  defendant   pleaded   tlmr  the 
rs  contained  in  the  lapposod  bbel  w<  in  sub- 

l  and  efl  WM    held    thnt    fte  ju  tdication 

(6)  Brooke**  Abr.  Action  nr  lc  cum.%  PI.  3  (27  It  •»). 
o  o 
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paw  i*      not  sustained  by  a  verdict  that  the  libel  was  true  in  dt 
CBAmmxn.   respects,  except  that  the  eye  was  not  knocked  out.(o) 
—  Where  the  publication  complained  of  does  not  i 

direct  charge  against  the  plaintiff,  bat  reports  def 
statements  made  by  others,  a  plea  that  the  several 
and  things  contained  in  the  alleged  libel  are  true,  is  baft 
as  such  a  plea  might  mean  either  that  the  report  m 
newspaper  was  a  true  report  of  what  had  been  said 
others,  or  that  the  facts  mentioned  were  true.  (6) 

A  libel  imputing,  specific  misdeeds  to  the  plaintiff  a 
be  justified  by  a  plea  alleging  that  he  was  gnflty  of  < 
misdeeds  of  the  same  nature.     So  that  where,  to  an  i 

for  saying, "  She  is  a  thief  to  you  and  to  me,  and  hath  i 

twenty  pounds  from  me,  and  forty  pounds  from  you,*  1 
defendant  pleaded  that  the  plaintiff  was  a  thief,  and  fll 
two  hens  from  her  on  such  a  day  feloniously,  the  ideal 
heldbad.(e) 

Ptoaof  jwttfica-     The  defendant  may  limit  his  plea  of  justification  to  INvM 

aSi«Soa0f     the  declaration ;(d)  but  he  must  take  care  that  it  justifies  fll 

whole  of  what  it  purports  to  answer,  or  else   it  will  * 

demurrable,  (e) 

Where  the  libel  stated  that  the  plaintiff's  ship  ... 
worthy,  and  had  been  bought  by  Jews  to  take  out  < 
a  plea  to  the  whole  declaration,  that  the  allegation  of  i 
worthiness  was  true,  was  held  bad  for  not  justifying 
allegation  that  she  had  been  sold  to  Jews  to  take  out 
victs.(/) 

And  where  the  declaration  was  for  a  libel  which  imn 
to  the  plaintiff  that  he  had  been  guilty  of  murder  in  1 
his  opponent  in  a  duel,  and  stated  in  reference  to  his  1 
upon  the  charge,  "  It  was  understood  that  the  counsel  ! 
the  prosecution  were  in  possession  of  a  damning  piece  < 
evidence,  viz.,  that  the  prisoner  (meaning  the  plaintiff)  I 
spent   the  whole  of  the  night  immediately  preceding 
duel  in  practising  pistol  firing,"    a   plea  alleging  ma 
that  the  plaintiff  killed  his  antagonist,  and  was  tried 
murder,  was  held  bad.(^) 

Jervis,  C.J.,  said,(/j)   "  The   whole  Court   is   of 

(a)  Weaver  v.  Lloyd  (2  B.  &  C.  678). 
CbS  Duncan  v.  Thwaites  (3  B.  k  C.  556). 
(c)  Hihden  v.  Mercer  (Cro.  Jac.  677).    See  also  Johns   ▼. 
(Cro.  Eliz.  239). 

(</)  Clarke  v.  Taylor  (3  Scott,  95 ;  2  Bing.  NVC.  654). 

Se)  1  Wm8.  Saunders,  28,  a  (note  3),  and  244,  b  (note  q)m 
/)  Inqram  v.  Lawson  (5  Bing.  N.  C.  66). 
(g)  Hthham  v.  Blackwood  and  another  (11  C.  B.  111). 
(A)  Id.  p.  128. 
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which   professes  to  justify  the  entire  libel,       p±*t  rv 
justify  what  we    hold    to    be  a  material  part    chafTm  xil 
itj  is  a  bed  plea.     The  libel,  in  substance,  charges   that  — 

plaintiff  was  guilty  of  murder  under  circumstances  of 
kve   and   malignant   aggravation;    and    the   justification 
-  -impiv   that  the  plaintiff* committed  murder  by  killiug 
igintist  in  a  duel.     It  (loef  Dot  lie  in  the  mouth  of  the 
tar  to  say  that  it  matters  not  whether  the  murder  was 
led    under    QUO     state    (rf    citv  ,eS    or    ■Botfa 

♦   t!  terflM    in   which  the   libel  is  eoncefVed — 

eakiug  of  the  pl.ontitFs  conduct  anterior  to  the  meei  lag, 
lling  it  '  b  damning  piece  of  ev  thai 

mts  intended  to  impute  to  the  plaintiff  somethi 
lb,  in  their  estimation,  was  very   much   mure  culpable 
murder  under  the  circumstances  which  usually  attend  a 
ile  meeting  of  the  kind  alluded  to.      I  think  we  ihoald 
injury  to  public  morals  if  we  permitted 
to  be  i i ■  1  f  mout  of  Mr.    ! 

it  makei  no  difference,  m  to  the  quality  of  the  libel, 

i-  the  alleged  duel  w;is  fought  fairly,  as  it  is  called,  or 

ifairly.      It    certainly  could   not   bo   said,  trial    for 

tel,  in  a  criminal  court,  that  the  Question  of 

rd<  murder  was  to  depend  upon  win  tin!-  or 

>  affair  had  been  conducted  with  a  du<  the  laws 

honour.     But  to  bsj  thai  the  court  is  not  at  lil 

umstaii.  when  called  upon  t.. 

«rtni  r  no  libel,  is  quite  a  different 

When    the   question   is    murder   or    no  murder,   in 

1 1 tit  of  the  party  charj 
•  ot  enter  into  an  investigation  of  extenuating 
but    b    a  (  this,  the  circum 

ueoeeaarily  form  a  very  large*  portion   of  the   imju 
it  were  otherwise,  the  most  opprobrioni  and  defiunal 
tguage    might    be    uttered   of  a    man   who  ha<l   had   the 
which    is  said   to   have   befallen   this   gentleman, 
<1  the   Uw  would  give   hill  And    Miuile,   J., 

tie-  tame  case,  ters»  down  the  rulo  of  law   in  a 

Mage  cited  ante,  pp. 

plea  justifies  the  gill  md  BOb- 

ince  of  the  libel,  it  is  t,  uitlion  ver  S 

het  or  term  of  general  abuse  which  may  be  lb 

p 


juatif  J  •uhmlMnc* 


/  >r  7 


M 


r.  Watkm  (2  B.  A  Ad.  073) 


Grtgor  (11  M.  ft  H 
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par  iv.         Thus,  where  the  substantial  charge  in  the  libel  wast 
oaARBTxii.  the  plaintiffs  compounded  and  sold  poisonous  and  diAfltfffi 
—~        pills,  and  that  the  defendant  had  crushed  the'  sjrta  4 
poisoning  pursued  by  the  scamps  and  rascals,  a  plea  to  f 
whole  declaration  was  held  good,  although  it  contain 
justification  of  the  terms  scamps  and  rascals;  (a) 

A  statement  that  the  plaintiff  was  convicted  ofai 
offence,  and  received  a  certain  sentence,  is  not  jv 
plea  alleging  that  he  was  convicted  of  the  oflfa 
received  a  less  sentence;  because  the  Court  earn 
matter  of  law,  say  that  the  difference  cannot  be  ' 
But  in  the  case  of  Alexander  v.  the  Norih-Bariem 
Company, (b)  the  defendants  were  allowed  to  amen 
plea  by  setting  out  the  same  sentence  as  the  libel 
although  such  statement  was  in  fact  false.    To  this  ; 
plea  the  plaintiff  replied  by   setting  out   the 
verbatim ;  and  the  defendants  rejoined  that  the 
was  described  with  sufficient  accuracy  and  truth,  bdUj 
the  libel  and  the  plea,  and  that  the  words,  so  far  at  f 
were  libellous,  appeared,  from  the  allegations  in  the  pbM 
be  and  were  true  in  substance.     On  demurrer  to  tin  l| 
joinder,  the  Court  held  the"  rejoinder  good,  as  the 
tdon,  in  the  alleged  libel,  of  three  weeks1  for  a 
imprisonment   (tike  actual  sentence)   was   not   nc 
libellous,  (c) 

It  is  a  good  plea  to  an  action  for  libelling  the 
character  that  a  certain  transaction  took  place,  ancf  that  1 
libel  was  published  of  the  plaintiff  solely  in  reference  I 
that  transaction  and  was  justified  by  it.{d) 
pi«*  or  demurrer      Although  the  defendant  may  demur  or  plead  to  part* 
libel,  he  can  only  do  so  when  it  contains  distinct  imputt  * 
"  but  no  case  has  been,  nor  can  any  be,  produced,  in ' 
where  many  statements  tend  to  one  conclusion  and  : 
tion,  a  single  sentence  or  portion  of  a  sentence  may' 
selected  and  separately  dealt  with;  either  by  plea  or  <" 
murrer."  (e) 

To  a  declaration  setting  out  the  libel  with  innuendo^  i 
defendant  may  plead  the  general  issue  as  to  the 

(a)  Morison  v.  Harmer  (4  Scott.  524;  see  p.  534;  3  Bing.  N.C. 
See  the  passage  from  the  judgment  of  the  court  cited  ante,  pp.  396, 
See  also  Edtoards  v.  Bell  (1  Bing.  403);  Biggs  v.  Great  Easter*  ~  ' 
Company  (18  L.  T.  N.  S.  482). 

(6)  34  L.  J.  152,  Q.  B. ;  11  Jur.  N.  S.  619  ;  13  W.  R.  651. 

(c)  lb. 

(d)  Tighe  v.  Cooper  (7  E.  &  B.  641 ;  26  L.  J.  215,  Q.  R);  See  (>H 
tcelTs  case  (4  Rep.  13).  B 

(«)  Per  Lord  Abinger,  C.B.,  Eaton  v.  Jones  (1  Dowl.  N.  &  606> 


toptrtof  libei. 
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Civil  remedy  of  the  libelled.  565 

b  the  meaning  in  the  innuendo,  and  justify  as  to  them      Past  iv. 
hout  the  meaning;  or  he  may  justify  as  to  them  with  chawm  xn 

meaning  in  the  innuendo,  and  also  as  to  them  without         — 

meaning ;  (a)  but  care  must  be  taken  to  limit  the  plea 
that  construction  which  it  is  intended  to  answer. 
RThere  a  libel  contains   several  distinct  imputations  on  where  «u  iidd 
i  plaintiff,  and  the  declaration  sets  out  only  some  of  them,  SSnot  ••"oat 
*  defendant  will  not  be  allowed  to  plead  that  the  other 
urges  were  contained  in  the  libel,  and  to  justify  the  whole 
dele ;  nor  may  he  put  any  other  sense  on  the  words  than 
it  assigned  to  them  in  the  declaration,  (b) 

It  is  no  justification  to  an  action  for  libel  that  the  libel-  PreTiooa  pub- 
is matter  has  previously  been  published  by  a  third  person  USotlJw  no 
notwithstanding   the   fourth   resolution  in   the    Earl    of  Jm**«*». 
ftrthampton's  case,(c)  viz.:  "In  a  private  action  for  slander 

a  common  person,  if  J.  L.  publish  that  he  hath   heard 

N.  say  that  J.  6.  was  a  traitor,  or  thief,  in  an  action  on  the 

ie,  if  the  truth  be  such,  he  may  justify ."     Pollock,  C.  B., 

the  case  of  Tidman  v.  Ainslie,(d)  said  that  this  doctrine, 

ssuming  it  to  be  law,  has  never  been  applied  to  written 

ider,  in   which  the  repetition,   by  being   more  largely 

filiated,   produces   a  greater    injury   to   the    individual 

idered." 

Although,  as  has  already  been  seen,  it  is  not  necessary  PrivUf«Jl"5Jcl 

usual  to  plead  specially  the  defence  of  privilege,  yet  it     y  p  e 

sometimes  done,  in  order  to  raise  the  question  on  the 

ord  by  demurrer. 

A.  plea  that  the  alleged  libel  is  a  report  of  a  trial,  must 

ar  that  it   is   a   true  and   accurate   account;    it  is  not 

Hicient  to  plead  that  it  is  in  substance  a  true  report  ;(e) 

ihough  it  will  suffice  to  prove  that  it  is  a  fair  and  impartial 

bough  not  verbatim)  report. (/) 

If  the  publication  contain  comment  on  the  trial,  the  plea 
inst  justify  that  as  well  as  the  report,  (g) 

In  strictness,  a  plea  of  privilege  ought  to  aver  that  the 
latter  was  published  bon-ajide,  and  without  malice  ;(h)  but, 

is  apprehended,  the  abolition  of  special  demurrers  has 

(a)  See  Watkin  v.  Hall  (L.  Rep.  3  Q.  B.  396;  18  L.  T.  N.  S.  561; 
TL.J.  125,Q.B.;   16  W.  R.  85V). 

(b)  Brembridge  v.  Ldtinur  (12  W.  R.  878).  (c)  12  Rep.  133. 
(d)  10  Ex.  66.      See  also  M'Phewn  v.  Daniels  (10  B.  &  C.  270 ; 
Wms.  Saunders,  244). 

M  Flint  v.  Pike  (4  B.  &    C.  473)  ;    Leici*  v.   Walter  (4  B.  «c  A. 

(f)  Lewi*  v.  Levy  (E.  B.  &  ^  6s7  .  aee  r>.  553). 
W  Cooper  v.  Lawson  (8  A.   &  V    7^       P 
(A)  Snm  y.  Thonu*  (j  ££* £  g6^ 


566  LAW  Of  UBftt. 

past  iy.     precluded    the    plaintiff   from  taking   advantage   of  Ai 

CBArm  xil   omission  of  such  an  averment,  (a) 

—  So,  in  the  old  days  of  pleading,  a  plea  of  j 

which  did  not  formally  confess  the  publication  of  the 
was  bad; (b)  but  this  formality  is  no  longer  requisite, ty 
and  in  practice  is  never  observed.  • 

Fie** apok*7       The  next  defence  which  requires  our  notice  is  tint  p»J 
iMjinen      yjd^  by  tne  Legjglature,  for  tne  protection  of  the  libenj 
the  Press. 

The  6  & ^7  Vict.  c.  96,  s.  2,  enacts  "  that  in  an  actum  fir' 
libel  contained  in  any  public  newspaper,  or  other  peri 
publication,  it  shall  be  competent  to  the  defendant  to 
that  such  libel  was  inserted  in  such  newspaper  or 
periodical  publication  without  actual  malice,  and  w 
gross  negligence,  and  that  before  the  commencement 
the  action,  or  at  the  earliest  opportunity  afterwards, 
inserted  in  such  newspaper  or  other  periodical  prifaficd 
a  full  apology  for  the  said  libel,  or,  if  the  newspaper 
periodical  publication  in  which  the  said  libel  appc 
should  be  ordinarily  published  at  intervals  exceeding 
week,  had  offered  to  publish  the  said  apology  in  any 
paper  or  periodical  publication,  to  be  selected  by  the  ' 
m  such  action ;  and  that  every  such  defendant  shi 
filing  such  plea,  be  at  liberty  to  pay  into  court  a 
money  by  way  of  amends  for  the  injury  sustained  by 
publication  of  such  libel,  and  such  payment  into  court  abl 
be  of  the  same  effect,  and  be  available  in  the  same  manner 
and  to  the  same  extent,  and  be  subject  to  the  same  rules  ani 
regulations  as  to  payment  of  costs  and  the  form  of  pleading 
except  so  far  as  regards  the  pleading  of  tho  additional  fitffc 
hereinbefore  required  to  be  pleaded  by  such  defendant,  at V 
actions  for  libel  had  not  been  excepted  from  the  peraoal 
actions  in  which  it  is  lawful  to  pay  money  into  court, 
and  that  to  such  plea  to  such  action  it  shall  bo.  competed 
to  the  plaintiff  to  reply  generally, (d)  denying  the  whole  rf 
such  plea." 

Unless  tho  defendant  pay  money  into  court  at  tho  tin* 

(a)  See  Young  v.  Austin  (L.  Rep.  4  C.  P.  563  ;   21  L.  T.  X.  &  Si?: 
38  L.  J.  233,  Q.  B. ;  18  W.  R.  63). 

(b)  Johns  v.  Gittintjs  (Cto.  Eliz.  239  ;  see  1  Wm8.  Saunders,  244,  «V 

Sc)  Stephens  on  Pleaaing,  185. 
d)  This  means  that  the  plaintiff  shall  be  at  liberty  to  deny  the  wfcah 
or  any  jxtrt  of  such  a  plea  :  the  plaintiff  is  not  bound  to  deny  the  wbflfc 
of  the  plea  :  (Chadicick  v.  Herrjxith,  3  C.  B.  885.)  A  replication  l&A 
admitted  that  the  libel  was  inserted  in  a  newspaper,  and  the  payment 
money  into  Court,  and  traversed  the  insertion  of  the  libel  without  acwJ 
malice,  and  without  gross  negligence,  and  the  sufficiency  of  the  montf 
paid  into  Court  as  amends,  was  held  good :  (lb.) 


{ 
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ing  the  above  pi"1.'!,  tho  plaintiff  is  empowered  by      Pajw  iv. 
9  V  treat  Mm  plea  as  a  nullity.  OtorimXU 

ho  payment  into  court  in  conditional  OB  the  pica  being         — 
n  d|  and  ia  not  to  bo  taken  as  an  absolute  adtnissiM 
tbility.(«) 

It  La  doubtful  whether  the  defendant  will  be  allowed  to  wither  other 
lead  any  other  plea,  together  with  this  apeeiul  pha,  to  the  |l£i3f* 

the  deolaffMKML  Si^^ySi^*7 

In'  .  .  <  llememt,{b)  the  dflffffldant  obtained  a  judge's  *«»*«»  «»«ia 

allowing  the  following  pleas,  viz.  :   fir 
'»ole  declaration  |    MOOPalf.,  1  jii  f i t i    > t i 1 1 1 1  as  to  part  of 
10  libel  ;    and,  thirdly,  the  statutory  plea  of  an   npol^gv 
lymont  of  money  into  court.  The  Court  of  Exi 
<1  the  order  by  confining  the   general  issue  to  such 
of  the  declaration  us  the  plea  of  payment  into  court 
gOt  apply  to. 
ribfr,  l«  ,  in  dlltifefing  the  judgment  of  the  OOttf 
9ms  to  me  that  w  <  oo(  to  allow  I  otal  plea 

or  with  ;  cral  issue;    for  it"  we  were,  and 

iet  for  the  goner;. I  lenld  be  for  tin-  defendant, 

1    be  a  difficulty    as    to    the   judgment.      What 
uuld  >f  the  damages  pai> I  irt ?    because 

J  plea  would  shew,  on  the  raflOffd,  a  cause  of  notion  in 

:  of  which  the  plaintiff  ought  to  recorer  them 

mod  in  wliirh  payment  of  money  into  court  under 
lis  statute  differs  from  t  p  1 1  in  cases  un 

new  rules  is,  that  those  rules  give  a  plea,  appli- 

to  all  cases  except   such  as  are  therein   s  pee  Hied  ; 
tlr  makes  thai  general  form  insutli. -i« nt, 

I 
imder  tt,  yon  most  bring  your  cast  within  tin 

I    |0  Which  Tlir    intention    plainly   was 

libel  the  benefit  of  the  i 
9Dt  of  tn  I  HMtod  in  other  (fari 

difficulty  of  disposing  of  the  m<  :  I   into  mart 

,  in  those  cases  which  we  have  jn 
the  jury  find  that  the  ph  ucM    proy 

•  a  less  amount    than  th  I  tut   has    paid    jg 

•t.     In  the  case  of  ./  v.  M  Channel!,  lt>,  -  | 

■ndant  by  his  plea  of  apology  and  payment  i 

ed  tins    lil>el  without 


say> 


put 


Ufom   r.  Smith   (4    II.  II    L   •' 

i;  l-i    N   s    lit      .;.   l.  :   1*5 


w   W    3D,  &L.67*. 
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negligence,  and  if  yon  will  accept  my  apology,  I  wil 
)  you  5/. ;'  but  he  does  not  bind  himself  to  give  anything 
is  terms  are  not  accepted/'  If  this  be  so,  the 
he  court  for  refusing  to  allow  other  pleas  would 
to  apply. 

Tothing  contained  in  the  6  &  7  Vict.  c.  96,  takes  away  or 
udices  any  defence  under  the  plea  of  not  guilty,  whack, 
>re  the  passing  of  the  Act,  it  was  competent  to  the  defea- 
t  to  make  under  such  plea :  (see  sect.  6). 
lie  first  section  of  the  Act  just  mentioned  contains  a 
vision,  which  is  not  limited  to  actions  for  libels  oonl 
newspapers  or  other  periodicals,  but  applies  to  any 
defamation,  and  enacts  that  "  it  shall  be  lawful  for  tb 
mdant  (after  notice  in  writing  of  his  intention  so  to  &v 
y  given  to  the  plaintiff  at  the  time  of  filing  or  delivering 
plea  in  such  action)  to  give  in  evidence,  in  mitigation  m 
lages,  that  he  made  or  offered  an  apology  to  the  plaintiff 
such  defamation  before  the  commencement  of  the  actioa, 
is  soon  afterwards  as  he  had  an  opportunity  of  doing  80, 
»se  the  action  shall  have  been  commenced  before  that 
i  an  opportunity  of  making  or  offering  such  apology* 
s  section  rather  tends  to  support  the  view  taken  by  son* 
b  the  Legislature  intended  to  allow  the  general  issue,  or 
er  pleas,  together  with  the  plea  of  apology  and  paymcrf 
)  court,  as  it  expressly  allows  a  man  to  take  advantage  of 
apology  and  to  plead  to  the  declaration  at  the  same 
e. 

L  plea  in  accord  and  satisfaction  is  a  good  defence  to 
action  for  libel,  and  may  be  pleaded  to  its  further 
ntenance  when  the  matter  has  taken*  place  after  actki 
ught. 

'hus,  an  agreement  by  the  plaintiff  to  waive  his  action  a 
sideration  that  the  defendant  would  destroy  certan 
uments  in  his  possession,  imputing  the  same  crime  to  A* 
ntiff  as  the  slander,  is  a  bar  to  the  action,  (a) 
>o,  a  parol  agreement  after  action,  between  the  plaintiff 
defendant,  to  accept  the  publication  of  mutual  apologies* 
satisfaction  and  discharge  of  the  causes  of  actio* 
lages,  and  costs,  executed  by  the  defendant,  is  a  gooJ 
3rd  and  satisfaction,  (b) 

n    addition   to  a  defence    on   the    merits    of    the  ct» 
Statute    of    Limitations    may    sometimes     furnish  i» 

:)  Lane  v.  Apphgate  (1  Starkie,  97).    In  the  marginal  note  it  is  fl*^ 
len  executed  by  the  burning  of  the  papers; "  but  the  judgment  of  Lod 
tiborough  does  not  contain  those  words. 
)  Booxy  v.  Wood  (3  H.  &  C.  484 ;  34  L.  J.  65,  Ex.). 
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to  the  plaintiff's  suit  ;(//)    but    it   must  be  pleaded      p*m  iv. 
ally.{6)  CAAf^iL 

the  Statute  of  Limitations,  to  an  action  for  a  lil)6l 
Wished  in  a  newspaper  seventeen  years  before,  was  held 
be  negatived  by  proof  that  a  copy  had  been  purchiu- 
m  the  defendant,  by  an  agent  of  the  plaintiff,  within  the 
years,  (c) 
fore  the  Common  Law  Procedure  Act  of  1860,  it  was  pi^im 
a  good  pica  in  bar  to    in   action  by  husband  and  wife  for  for  ,Uwl oa  wtt* 

of   the  wife,  that   the  female  plain tifT  was 
Mi    wtf<    ,,f  tli-    other   plaintiff,  M  inasmuch JI   according   to 


l'olloek,  C.B.,  "as  it  shows  that  the  alleged  husband,  if  hu 
lie  not  such  in  fact,  has  no  right  to  sue  at  all.     It  is  i 
ploa  m  abatement,  giving  the  wife  a  better  writ ;  but  m 
m  bar,  showing  that  he  who  is  in  one  sense  the  substantial 
f  he  be  not  in  fact  the  husband,  has  no  right  v 

And  now,  if  the   supposed    husband  joined  a  count   for 

il  damage  to  himself,  un  doubt    such  a  plea  would  still 

be  good.      I -it    if  the  drrhiration  contained  only  a  count  for 

ibmitted    that   under  the 

male  plaint  iff 
w^al  titled  to  judgment,  if  the  jury  found  a  verdict 

ig  such   verdict  should  also   lind  her 
n«  wife  "I  thi    male  plaintiff;  for,  by  tin*  19th 

thai  Act,  (a)  it  is  enacted  that  ki  the  joind> 
j tiffs  shall  not  be  fatal,  but  every  action  may  be 
brought   in  i me  of  all  the  persons  in  wham  the  legal 

right  may  be  supposed    to  exist ;    and  judgment    may   be 
given  in  favour  of   tbfl    plaintiffs  by  whom   the  m 

if   one   or  more  of   tlnmi,   or,   in  case  of 
<jt  f  misjoinder  being  mi led)  tin m  in  bvOQV 

•  il  be  adjudged  bj  ; 
■ 

.-hil,  shaQ  boon  )hs  costs  occasional 

joining  any  pOTSOB  Of  persons  iti  whose  favour  judgn 

-a  otherwise  ordered  by  the  court  or  a 

A  plea  in  air  h<>  ground  <»f  the  nonjoinder  of  a  h^io 

part  b  co-plai  rarely  available  in  ■*■ 

act  casooflibe  uerean- 

(«) 

I*aw  Procedure  Act. 

M.  Saumlrr*.  4>: 

(/)     ChilHl 

126. 


{4\  Chaun  u  i it;  >i 

( #)  *3  fit  J 
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a  libel  upon  each  member  of  it,  and  entitles  him  to  a  reined^ 
for  his  individual  injury.  And,  though  one  partner  in  on 
action  should  claim  damages  for  the  injury  to  the  firm,  ft 
plea  in  abatement  would  be  bad,  as  being  a  plea  to  tkft 
damages  and  not  to  the  cause  of  actdon.(a) 

The  defendant  may  demur  to  the  declaration,  on  tkft 
ground  that  it  states  no  libel;  for  "it  is  not  enough  to 
entitle  a  plaintiff  to  judgment  that  he  should  charge  mali- 
cious motives  and  a  calumnious  tendency;  he  must  also 
show  that  there  is  a  libel."  (6) 

There  are  not  many  instances  to  be  found  of  demiuiw 
to  libels,  because,  where  the  words  are  capable  of  a  calum- 
nious meaning,  the  jury  are  the  proper  judges  as  to  whetiMT 
they  bear  it. 

But  the  defendant  may  rely  entirely  on  the  judgment  d 
the  court,  by  demurring  only.  This  was  done  in  the  case  d 
Reeves  v.  Templar,  {c)  in  which  case  the  court,  dubUaak 
Parke,  B.,  gave  judgment  for  the  defendant,  on  the  gronl 
that  the  letter  set  out  in  the  declaration  was  not  libeQon. 
Parke,  B.,  said  the  rule  to  be  applied  in  deciding  tkft 
demurrer  was,  whether  judgment  could  be  arrested  ate 
verdict. 

The  effect  of  a  demurrer  is  to  submit  the  whole  record  to 
the  judgment  of  the  court;  so  that  if  the  plaintiff  demur  to 
the  defendant's  plea,  ho  may  be  called  upon  to  support  his 
own  declaration,  and  in  this  way  may  sometimes  be  hoist  with 
his  own  petard.  For  example,  in  Clay  v.  Robert*  (d)  the 
declaration  alleged,  by  way  of  inducement,  that  the  plainftif 
was  a  physician  and  a  legally  qualified  medical  practitioner, 
and  carried  on  the  profession  of  a  physician ;  and  that  then 
were  certain  medical  practitioners  assuming  to  themselves 
the  names  and  designations  of  homoeopathists,  and  differing 
and  professing  to  differ  from  the  great  majority  of  medic* 
practitioners  as  respects  the  theory  and  practice  of  medfc 
cine;  and  that,  according  to  the  opinion  and  profession! 
etiquette  prevailing  amongst  the  great  body  of  physicians, 
it  was  considered  to  be  improper  and  disgraceful  for  any  of 
them  to  meet,  in  medical  consultation,  any  medical  practi- 
tioner professing  homoeopathy,  and  that  so  doing  would  be 
injurious  to  the   professional   character  of  any   physician. 

(a)  Robinson  v.  Marchant  (7  Q.  B.  918;  15  L.  J.  134,  Q.  B.)  Seeako 
Forster  v.  Lair  son  (8  Bing  452). 

(b)  Per  Lord  Denman,  C.J.,  Hearne  y.  Stourll  (12  A.  &  E.  731). 
(r)  2  Jut.   137.     See  also  Cox  v.  Cooper  (12  \V.  11  75;    9LT. 

N.  S.  829). 

(rf)  11  W.  R.  649 ;  8  L.  T.  N.  S.  397  ;  9  Jur.  N.  S.  580). 
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tie  declaration  then  alleged  that  the  defendant  published 

plaintil!'   that    he    vv  ;^    in    the    habit     i  it   meeting,    in     , 

tttation,   medical    praotitioaeri   professing  t<> 

r lu-   theory   and    p.  of  homoeopathy.     The 

itlntit   pleaded  a   fcr  to   the    allegation    that  it 

great  body  of  tnediod  practitioners 

iproper  and  disgraceful  to  meet,  in   medical  consultation, 

medical  practitioners  professing  to  practice  homoeopathy; 

nd  the  plaiutiff  demurred  to  this  plea.     On  the  argument, 

mrt  at  onoe  called  upon  the  plaiutifFs  counsel  to  snp* 

i>rt  the  declaration,  ami  gave  judgment  for  the  defendant, 

>tri  considering  the  merits  of  the  plea* 

plaintiff  usually  replies  to  defendant9!  pleas  by  join-  i^ 
it  occasion  mag  render  it  advisable  to  demur,  to 
ily  ap<  iign, 

i  adrr  v.  North-  fc\  i  ' )  turn  i  - 1 

ftiple  of  a  replicati  ng  out  the  <  q  relied 

i  tlir  plea  us  a  juatifioationj  a  rejoinder,  and  i  deamrm 
li  ip, 
If  ti  11  iu  the  plea  were  that  the  plaintiff  bad 

tted  a  certain  crime,  a  replication  pleading  a  pardon 
mid  be  good; (6)  but  when  the  libel  was,  that  the  plaintiff 
inflated    i  mh\   Hlaekburn,  J.,  in  the  case  of 

p    N  '-ni  fta;  ad:  u  It  ta  perfbotty 

her  il»'  ting  or  n< 

tli  ■  plaintiff  was  1.  the  libel  is  true/* 

the  ttion  charges  a  publi  generally*  **i 

defendant  pleads  that  be  baa  pni>  lawfnllj 

t  li-«  11   i 
the  plaint  iff  proceeds  for  a  pttbli  us, 

should  now  u  ich  illegal  publication*^ 

i  of  n-»[  guill  i^es   the 

isely  as  if  the  libel   •  I  had  been 

nd  khe  del  id  pteadtd 

ilty  only, 

the  pro]  I  riiw 

soak  tli  taming  informal  i  E£2 

defendant,  which  may  be  necessary  or  maleiial  t..  prove  ™*j 


will  laristaMS 

vy  special  circn instances* 


lybo 


i  Q    li,  ;  M  Jtn  13  \\     It  m 


p  tt*. 


v     MV  rt,81). 


v.  /ty/*r  ('.'C,  &  K 
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be  Newspapers,  Printers,  and  Reading-] 

&  88  Vict.  c.  24),  repealing  many  former 

left  certain  statutory  provisions  for  assisting  the  m 

roving  the  publication  by  the  defendant  of  the 

jr  containing  the  libel. 

>  Geo.  3,  c.  79,  s.  29,  (a)  renders  it  obligatory  (maim 

i\tj)  on  every  printer  to  keep,  for  six  months9  aftartti 

ting  thereof,  a  copy  of  every  paper  printed  by  hm 

name  of  his  employer  written  or  printed  thereon ; 

j  to  show  to  any  justice  of  the  peace  who,  within  At 

ths,  may  require  to  see  it. 

&  7  Will.  4,  c.  76,  s.  19,(fc)  provides  for  the  disco*  . 

le  proprietors,  printers,  or  publishers  of  newspapers} 

g  a  bill  for  discovery  in  equity. 

he  former  of  these  enactments  (39  Geo.  3,  o.  79,  i. 

andered  nugatory,  so  far  as  private  plainticfis  are  < 

ed,  by  9  &  10  Vict.  c.  33,  s.  1,  which  prohibits  i 

eedings  for  the  penalty  under  that  Act,  except  ia  H 

e  of  the  law  officers  of  the  Grown. 

he  power  of  compelling  discovery  of  the  publisher  s$ 

sj  a  bill,  is  a  costly  and  tedious  process,  and 

;r  to  have  been  exercised; — at  least  we  are 

any  reported  cases. 

he  only  other  mode  by  which  the  plaintiiF 

rmation  from  the  defendant,  as  to  the  publication  of 

.,  is  by  administering  interrogatories   under  the  514 

ion  of  the  Common  Law  Procedure  Act  of  1854.    B4 

re  he  can  do  this,  he  must  obtain  an  order  of  the 

ldge,  which  is  by  no  means  an  easy  task. 

i  Tupling  v.  Ward(c)  the  Court  of  Exchequer  held  iW 

Ets  unfair  to  submit  questions  which  a  party  is  desrif 

bound  to  answer,  the  object  being  either  to  compel  Unto 

rer  when  not  bound,  or  to  refuse,  and  so  create  a  pi«J* 

against  him.     On  this  ground  the  court  refused  toaDo* 

"rogatories  to  be  put  to  the  defendant,  as  to  whether  It 

posed  the  article  complained  of?  whether  he  knew  wbf 

posed  it  ?  whether  the  name  on  the  title-page  was  tei 

ictitious  ?   whether  •  he   had   been,  or  expected  to  l* 

mnificd  ?  with  other  questions  of  a  like  kind. 

wo  years  later,  the  Court  of  Common  Pleas  rescinded tf 

r  made  by  Keating,  J.,  allowing  interrogatories  to  k 

to  the  defendant,  as  to  whether  he  spoke  the  slander 

See  the  enactment  set  out,  ante,  p.  257. 
See  the  section  set  out,  ante,  p.  259. 

6  H.  &  N.  749 ;  30  L.  J.  222,  Ex.    See  also  Baler  y.  Lam  (3 
C.  644  ;  34  L.  J.  57,  Ex.). 
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in  the  declaration,  Erie,  C.J.,  saying:  "I  do  not 
,ean  to  say  that  in  no  case  will  the  ooarl  allow  interroga- 
tories in  an  action  of  slander;  but,  before  I  will  consent   to 

,ow  them,  1  must  be  satisfied  that  there  are  very  peon 

circumstances  of  grievance  and  oppression  to  justify  BO  imvel 

a  TOroceeding/'(a)  § 

These   eases  were   followed  in    the  rn^'  of  Ktlmamfa  v, 

h)    the   court    there   holding   that  very   special 

circumstances  ought    to  appear  before  interrogatories  the 

preaa  object  of  which  was  to  make  the  defendant  eriiuin 
himself,  were  allowed. 

There  is,  however,  one  instance  of    t    plaintiff1!   obtain- 
ing  a  judge's  order  for  such  interrogatories,   in  an   totlOQ 

K  libel,  and  keeping  it,  notwithstanding  an  appeal  to  the 
urt. 
The  action  was  for  sending  t»»  tlie   Rumi  oewsp 
tellous  extract  from  a  letter.     The  d. -fondant   pleaded  not 
guilty,  and  a  justification.     The  affidavit    in  support  of  the 
numinous  was  in   the  usual   form,   and  did    n-i 

ircumstancefl.     Blackburn,  J.f  allowed  tie*  following 
■ill' I  KiRiilnij    and  others  of  a  like  nature:  "  Hid  y«<u,  <>n 
about  the   10th   March,  1&70,  write,  .md 
for  pnbl  s   letter  Bigned  '  /./  accomp  v  what 

iiirported  to  be  an  extract  from  the  letter  from  a  Huh  l 
bant?"    On  the  argument  of  a  rule  to  set  aside the onl»-r 
(►wing  these  interrogat  appeared  that  the  defendant 

d  obtained  ■  ootnsuaaion  to  Nova  Scotia  to  i 
nesses,  on  an  affidavit  stating  that  the  extract  was  from  a 
letter  which  he  had  received  from  a  paw  in 
with  whom  he  had  since  communicated,  and  on  n 
nation,  believing  it  to  be  true,  he  had  pleaded  a  juatitieatioi 
f  whicb  it  was  neceaaaiy  to  examin.   witnesses  in 
k     The  court  refused  to  into  lit* 

notion  of  the  judge,  holding  thai  the  afl  IHen- 

dant,  together  with  his  plea  ol  justification,   •  lv 

special  circumstances  to  take  the  ca*o  out  of  the  ordinary 

Hut    wh  T    haa   obtained    the  order, 

aduiinuHt  interrogal  hi  ha*  a  still  nuid*  uHHZtSSLk. 

able  difficulty  to  eneoun:  mwere 

from  an  unwilling  defendant.    If  the  defend,  m  to 

Stern  r.  Serastopnii,  (14  I 

L  Rep.  4  C.  P.  7U  ;   19   L    I  .  -'3  |  3*  I*  J.   lift,  I 

lawn  t.  Jenkin  (L.  fen.  6  V  P,  7fli;  It  t     I    \'   ft  669 ;  89 
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Inspection  of 
documents 
by  plaintiff. 


Pan  iv.      answer,  on  the  ground  that  the  answers  would  tend  to 
ciurair  xil    nate  him,  the  court  has  no  power  to  compel  him. 

—  Thus,  in  Bowden  v.  A11en,(a)  the  defendant  declined,  • 

this  ground,  to  say  whether  he  was  the  publisher  of  At 
newspaper  containing  the  libel;  and  Bramwell,  B.,  dfan**— ^ 
,a  summons  for  further  and  better  answers.  On  appeal,  At 
Court  of  Common  Pleas  held  that  he  was  right  in  so 
as  sect.  19  of  the  6  &  7  Will.  4,  c.  76  (re-enacted  by  32  A 
Vict.  c.  24)  was  confined  to  a  bill  of  discovery  in  Chance^ 
and  did  not  apply  to  interrogatories  at  common  law,  aH 
the  court  had  no  power  to  supply  the  omission. 

An  incorporated  company,  however,  would  probably  bt 
compelled  to  answer,  as  it  could  not  be  made  criminaty 
responsible  for  the  publication. (b) 

If  the  defendant  justifies  the  libel,  and  has  in  his  pom* 
sion  documents  which  tend  to  disprove  the  truth  of  sock 
justification,  the  plaintiff  will  be  allowed  inspection  of 
them,  under  sect.  50  of  the  Common  Law  Procedure  Act, 
1864.(c)| 

The  defendant  sometimes  desires  the  assistance  of  the 
court  to  enable  him  to  procure  evidence  material  to  tto 
issues,  which  lie  upon  him  to  prove. 

If  the  libel  relates  to  transactions  which  occurred  abroad 
the  defendant  is  entitled  to  a  commission  for  the  examina- 
tion of  witnesses  on  the  spot ;  (<l)  but  the  court  may  make  i 
a  condition  of  the  order,  that  the  defendant  state  what  to 
expects  them  to  prove,  (e) 

On  an  affidavit  denying  that  he  is  the  author,  the  court 
will  allow  him,  his  attorney,  and  witnesses  (without  naming 
them)  to  inspect  and  take  fac-simile  copies  of  the  document 
referred  to  in  the  declaration^/) 

The  court  will  not,  however,  allow  him  to  inspect  books  ui 
papers  in  the  custody  of  the  plaintiff  in  order  to  establish  At 
truth  of  the  libel.  Mar-aulay  v.  Shacked (g)  is  often  quote! 
as  an  authority  to  the  contrary ;  but  Pollock,  C.B.,  stated, 
in  the  case  of  the  Metropolitan  Saloon  Omnibus  Company* 
Hawkins, (h)  that  that  case  merely  decided  that  the  defendant 
was  entitled  to  a  commission  to  examine  witnesses  at  tk 

(«)  39  L.  J.  217,  C.  P.  ;  22  L.  T.  N.  S.  342  ;  18  W.  R.  695. 

(b)  King  of  the  Two  Sicilies  v.  Wilcox  (1  Simon,  X.  S.  335). 

(r)  Collins  v.  Yates  and  another  (27  L.  J.  150,  Ex.). 

(</)  Thorpe  v.  Macaulay  (5  Madd.  230) ;  Macaulay  v.  ShacbtH 
(2  Sim.  &  Str.  79)  ;  S.  C,  Dom.  Proc  1  Bl.-X.  S.  9G  ;*  Metn^Jim 
Saloon  Omnibus  Company  v.  Hawkins  (4  H.  &  N.  146). 

(e)  Barry  t.  Barclay  (15  C.  B.  X.  S.  849). 

(j )  Da'vey  v.  Pemberton  (11  C.  B.  X.  S.  628).         (</)   Ubi  s«j*h. 

(h)  Ubi  siqtra 


Commission  to 
examine 


Inspection  by 
defendant. 
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PBOCIEDnfGS  AT  JUTD   UW  TttilT    Off 


where  the  events  happened*     He  added ; 

wh  rea  to  publish  a  libel,  or  otter  slander,  should  be  in 

a  cm  mdil     ti  to  justify  his  conduct,  and  not  come  to  the  court 

)0   ask  for  assistance  to  get  op  some  proof*"     Martin,  B., 

in  r  In-  wiine  case  said  :  "  Looking  ai  the  case  of  Mar&ulay  v. 

//,  nl  though  it  is  difficult  to  ooBect  from  it  any  distinct 

linn  as  to  the  right  of  a  defendant  in  an  action  for 

libel,    I   am    not  prepared   to  say,   that,  in  no  OnO*,    would 

entitled  to  an  inspection  ;  but  he  would  bfl  bound   fcO 

Initial  to  which  he  applied,  renaoo  to  belieVQ  thai 

a*aa  some  particular  document,  which  be  oould  tpeoiff 

And  put  his  hands  upon,  which  would  support  his  ease  ;  and 

of  law  "P  equity  would  give  him  an  upper* 

tuiiifv  .it'  nearching  the  plaintiffs1  books,  ra  order  t<<  get  up  a 


Ckma  X I U 


GHAPTHB  xni. 
raoccEDiNoe  at  and  after  trial  01  iothm 

Ik  plaint  iff,  at  I,  is  always  entitled  to  beg 

of  proving  'til  ili-     sue*  lies  on  the  i 

-mminod  for  a  long 
ft-  bnl   in  the  year  Ht^  a  resolution 

by  the  judges,  that  "In  action*  for  libel,  aland'-r,  and 
I  to  the  person,  the  plaintiff  nhall  begin,  aldaowffc 
•  <'  issue  ia  on  the  defendant.  il*rt*r  v. 

Lord  Denman  said  thai  this  wna  not  at  all 
oduce  a  new  practice,  but  m  limited  to  a  • 
that  rule,  which  they  never  would  law*  prv*M%**d  d 
had  not  believed  it  to  be  law«fd) 

ue  under  the  plea  of  not  gudty  m  %ym  Un*  f4a**t>  I 
p  in  proving  it  ia  U*  jpw*  pr*m/>  f&U  ^f^ 
publication,  by  the  AefcnaVant,  >4  it*  flat     A* 
ia,  there  is  Utile  to  add  to  what  haw  lawn  anal  m  efrajjir 


(el  4  H.  h  UL 

.(5tlP .  »*.  and  I  W   *  tf   *&*%*•  * 


(c)  Cfarfcr'v.  /set  (4  C  a  r  <4     I  JL  at  ft  **/ 
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ing    proved  to  the   satisfaction   of  the   judge 
nine,  shall  be  permitted  to  be  made  by  witnessc 
l  writings,  and  the  evidence  of  witnesses 
b,  may  be  submitted  to  the  court  and  jury  as 
le  genuineness  or  otherwise  of  the  writing  in  d^yta* 
ublication  may  be  proved  by  the  admission,  of  the  ddt 
b;  but  an  admission  of  writing  the  libel  is  no  evidmot 
lishing;  and  an  admission  that  the  defendant  was 
or  of  a  periodical  at  a  certain  date,  is  not  evidence 
lect  him  with  a  libel  published  in  that  periodical 
ltly  to  that  date,  (a) 

'  the  libel  is  lost,  secondary  evidence  may  be  gma 
lect  the  defendant  with  its  publication. 
hu8,  in  the  case  of  Johnson  v.  Hudson  and 
re  the  libel  complained  of  was  a  song,  which  had 
lished  by  singing  it  in  the  street.  The  copy  which 
j  had  been  destroyed,  but  it  appeared  that  it  had  been 
l  a  printed  paper  taken  from  the  defendant  Hudson's 
i  a  parcel  containing  about  300  copies.  The  person 
\  it  swore  that  it  corresponded  with  a  printed  song 
produced,  and  which  had  Morgan's  name  on  it  as  ~ 
one  of  Morgan's  journeymen  swore  that  the 
j  produced,  corresponded  with  that  which  Morgan 
tea  and  delivered  to  Hudson.  This  was  held  su~ 
ndary  evidence  to  connect  Morgan  with  the  libel. 
d,  in  the  case  of  Gatliercole  v.  Miall,(d)  after  proof  tirt 
wspaper  had  been  left  at  a  literary  institution,  and  hi 
i  removed  without  authority,  and  was  believed  to  htm 
i  lost  or  destroyed,  secondary  evidence  was  admitted  to 
tify  it  with  the  paper  containing  the  libel.  But  in  tkis 
the  evidence  was  offered,  not  to  connect  the  defends^ 
the  publication  of  that  particular  copy,  but  to  showtkt 
libel  had  obtained  an  extensive  circulation, 
ridence  that  the  libel  was  in  the  handwriting  of  Ai 
'liter  of  the  defendant,  who  usually  wrote  his  letfan 
business,  was  held  to  be  no  evidence  of  pnblkatios 
be  defendant,  in  the  absence  of  evidence  to  show  thati 
written  by  his  procurement ;  and  it  was  held  that  At 
rhter  could  not  be  called  to  say  by  whose  authority  dt 
■e  it,  as  it  might  criminate  her.(e)  This  latter  propo* 
however,  is  not  law  now.  The  daughter  would  h 
jed  to  take  the  oath ;  but,  when  the  question  was  put  to 

The  Seven  Bishops  case  (4  St.  Tr.  300) ;  Macleod  v.  H  a*fc»  (5C 
811). 

7  A.  &  E.  238,  in  notis.  (c)  15  M.  &  W.  319. 

15  M.  &  W.  319.         (c)  Harding  v.  Greening  (  1  Moore,  479). 
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she  would  bo  allowed  to  refuse  to  answer  if  tho  answer 
ifirbt  tend  to  criminate  her. 

Where   there   are   several    defetutuiti    bo    ttw    action,  to 
a  verdict  against  all  it  will  not  be  sufficient  to 
have  all  published  the  libel,  but  it  must  l>e 
thev  have  been  guilty  of  a  joint  publirat ton  ;    m 
of  loom  has  let  judgment  go  by  default,  it  will  still  bo 
isary  t<>  ■how  'i  publication  by  him  with  the  other 

■ver,  that  a  difficulty  can  arise  as  to  tli  is, 
e  cases  with  which  alone  this  work  is  con 

libeN  ;    because  the  author  and  the  publisher  are 
ibk  tor  every  publication  which  is  made  of  the 
>y  them.     The  point  would  arise  if  two  retail  book- 
were  joined  as  defendants,  us  each  is  only  guilty  of 
the  cop  by  him, 

the   libel   is  contained  in  a  communication  to  a 

it,    the  judge   must  decide 
is  privileged  (bom  being  produced  on  grounds  of 
and  it"  he  decides  that  it  is,  then  uo  evidence 
a  be  given  of  its  contents. 

In    the   ease    of  Anderson  v.  Hamilton (fy    Lord    El! 
roue  ved:  "It  is  amid  that  the  fe  has 

on  a  complaint  made  against  the  defendant  by  itiff 

Lord  Liverpool,  is  the  only  fact  sought  to  be  put  in  evi- 
nce on  this  occasion;   but  it  is  not  competent  for 
pet  at  that  fact,  if  it  be  en  in  an  offi 

r  can  an  extract  of  such  I  letter  bo  admitted, 
ntiff  must  be  d  to  the  whole  or  none." 

n  given  to  the 

!  int  with  the  publication,  the  libel  must  be  put  in  and 
•d  by  tli  of  the  court, 

l)e  any  variance  in  the  libel  read 
from  tho  matter  charged  in  tli  it  ion,  the  court  0*  the 

•  ha*  ample  powt  ml  the  record,  as  in  his  discre- 

te the  ends  of 
Where  the  declaration  m  f  a  libel- 

J,f  nllowed  it  to  be  at:  i 
t  tl.  with  th 

mediately  before  tho  libel  charged  in 
trod  t  ii»le  the  defend  i 

afPftflfUd  declaration  ;  but  tho  defendant  d 

lam  v.  flwdson  (7 

i;  ,\  It  ford  n»  *mk 

(r>  16;  SA  4  Will    t.  r    4i;1ft  h  1«  Viet  c.  7fl>  a.  Jit*; 

7  *  18  Vict.  c.  12ft,  a  m ;  2JV  ft  M  14  ^  8& 

f    I 
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t  it — 1  I 

to  St«t*  otn<mr 
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fa»iv.  to  avafl  himself  of  the  offer,  andthe  jmy  foondav 
jramxau  *^e  plaintiff-  On  a  motion  for  a  new  trill,  the 
Exchequer  held  that  the  amendment  was  property  i 
Where  the  declaration  stated  that  the  defendant] 
a  libel  "contained  in,  and  being  an  article,  in  i 
weekly  publication  or  paper  called  the  Paul  Pry- 
the  trial  the  publication  proved  was  that  the  defen 

S>en  a  printed  slip  of  paper,  appearing  to  have 
hu  the  Paul  Pry,  to  several  persons  to  read,  thecb 
was  amended  by  striking  out  the  words  quoted  abc 

As  introductory  a  Torments  are  nolonffer  neoea 
apprehended  that,  if  inserted,  they  may  be  trosto 
pmsage,  and  need  not  be  proved, 
proofortam-        To  prove  that  the  words  have  the  meaning 
attached  to  them  by  the  innuendoes,  and  that  ti 
to  the  plaintiff,  it  often  beoomes  necessary  to  osfl 
who  are  acquainted  with  the  circumstances  out  of ' 
libel  arose,  and  who  are  therefore  capable  of  saying 
it  applies,  and  what  meaning  it  bears  when  read  bj 
of  surrounding  circumstances,  (c)     For  the  punosi 
tifying  the  plaintiff  with  the  subject  of  the  libel,  ei 
his  having  been  laughed  at  at  a  public  meeting 
Bible,  (d) 

But  where  a  meaning  is  sought  to  be  put  upon  wo 
differs  from  their  ordinary  construction,  a  founda 
be  laid  for  it  by  showing  that  something  occun 
gave  them  a  special  meaning,  and  then  the  witnc 
be  asked,  with  reference  to  those  occurrences,  whi 
sense  in  which  they  understood  the  words,  (e) 

It  is  not  necessary  to  give  evidence  of  the  m 
words  which  are  in  common  use,  although  they  ma] 
existed  long  enough  to  be  found  in  the  last  editi 
English  dictionary ;(/)  nor  is  it  necessary  to  e 
evidence  ordinary  historical,  figurative,  or  parabol 
and  allusions,  (g) 

It  is  the  duty  of  the  judge  to  say  whether  the  p 
is  capable  of  the  meaning  ascribed  to  it  by  the  i 

(a)  Saunders  v.  Bate  (1  H.  &  N.  402). 
(bj  Foster  v.  Pointer  (9C.&P.  718). 

(c)  See  2  Starkie  on  Evidence,  628. 

(d)  Cook  v.  Ward  (4  M.  &  P.  99  ;  6  Bing.  412) ;  and  see 
Beres/ord  (2  Camp.  512). 

(e)  See  Daines  v.  Hartley  (8  Ex.  200) ;  Broome  v.  Gosden  (1 
Barnett  v.  Allen  (3  H.  &  N.  376 ;  27  L.  J.  412,  Ex.)  ;  Brun 
of)  v.  Harmer  (3  C.  &  K.  10). 

(/)  Homer  v.  Taunton  (5  H.  &  N.  661). 
(g)  Hoare  v.  Silverlock  (12  Q.  B.  624). 
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rhen  the  judge  is  satisfied  of  that,  it  mast  be  left  to  the      torn  iv. 
to  say  whether  the  publication  has  the  meaning  so  c«ai™xui, 

*  to  it  (a)  — 

irn  the  inference  of  malice  is  rebutted  by  the  occasion  E*u«uc*of 
publication,  it  will  be  necessary  for  the  plaintiff,  in  JJiiSJg^ ***** 
to  avoid  a  nonsuit,  either  to  show  that  the  libel  con- 
intrinsic  evidence  of  malice,  or  to  give  extrinsic  proof 
it  is  a  matter  of  law  to  be  decided  by  the  judge 
lor  tin*  legs]  presumption  of  malice  is  rebutted;  but 
re  is  any  evidence  of  malice  the  matter  must  be 
the  jury  to  determine,  (b) 

i  language  of  the  libel  is  sometimes  evidence  of  express 
,  if,  in  a  report  of  facts,  the  writer  goes  out  of 
impute  motives  which  are  not  a  necessary  infe-  * 
from  the  facts  ;(c)  and  therefore  the  libel  itself  should 
submitted  to  the  jury,  so  that  they  may  judge  from  it, 
^well  as  from  the  extrinsic  circumstances,  whether  it  is 

?roof  that  the  libel  is  false  in  a  part  of  the  statement,  is 
3ence  fur  th»«  jury  to  renew  the  presumption  of  mulice 

has  been  rebutted  by  the  occasion  of  t  be  pubUcatiou 

Brideaoe  that  the  plaintiff  and  defendant  lived  on  bad 

tiis  i  which  the  jury  may  infer  malice,  and 

»,  wb  he  provocation  was  given  by  the  defendant  or 

plaint  iff,(/) 

done  by  the  defendant  subsequently  to  the  publication 

may  indicate  th>  motives  at  a  former 

and  therefore  where  the  plaintiff  expressed  in  court 

willinguoMs  to  accept  an  apology  and  nominal  damages, 

the  nt  would  withdraw  his  plea  of  justification, 

I  the  defendant  refused  to  do  so,  but  offered  no  evidence 

fettpport  of  it,  it  was  held  that  the  judge  was  right  in  leaving 

H  to  the  jury  as  of  express  malice ;(q)  but  such 

denco  would  not  be  admissible   upon   the   issue   ea  to 

other  the  communication  was  privileged. (A) 

Bk  10  Q.  B.  899.    Seop,  003). 

i.  v.   It  ntrviU*  r.  Hawkins  < 

fojfcr  v.   U  16   Q,   B  rfUK  (1*  R«p. 

1*9:  20  1  6  Moon-  I'   ( 

2Co»U  r.  Wildes  (S  K.  k  B.  'pin  v.  FowUr  (9  Ex.  615; 

J.  152,  &l)  ;  Tn*m  r.  Beans  (12  A.  &  £.  7S3)  ;  Wright  v.  Wood* 
»  (2  l\  M,  &  H   573 

rf)   Qtipin  v.  fWfcr  (nhi  #n/mi) ;  Fryer  ▼.  Kinnertkn  (15  C,  B.  H 
It  & 
w)  BUggr.  Sturt  (I  »9). 

-•«!•  (IS  <l  B.  611).    8w  also  15  C,  B.  N.  S. 


*>  /*• 


(A)   Wilson  r.  RMn*m  (7  Q.  B.  «*). 
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pam  it.         Bat  where  the  action  is  brought  against  the  1 
cafwTxiii.  trade  publisher,  evidence  of  the  personal  ma 

—  writer  of  the  libel  is  not  admissible,  (a) 
gMMm  ftom  Letters  of  the  defendant,  addressed  to  the  pk 
piatatifl.  *  the  same  period  as  the  publication  of  the  libel,  n 
in  evidence  to  show  quo  animo  the  libel  was  pi 
and  anonymous  letters  nave  been  admitted  for  thii 
igr^rMMMor  At  one  time  it  was  a  moot  question  whether 
1017  pobUoMkw  or  actionable  slanders  could  be  received  in  evidei 
express  malice.  There  were  nnmerons  nisi 
which  supported  the  affirmative  and  negative  of 
aition.  These  will  be  found  reviewed  by  fib 
Common  Fleas  in  the  case  of  Pearson  v.  Le 
'  where  that  court  decided  that,  even  in  cases  who 
no  pretence  for  saying  that  the  publication  was 
the  plaintiff  might  show  the  spirit  and  intention  1 

Sublishing  a  libel,  although  the  evidence  tending 
isclosed  another  and  different  cause  of  action, 
case  of  Barrett  v.  Long  (e)  it  was  held  by  the  Hoc 
that  where  the  defendant  pleaded  the  general 
also  a  plea  under  the  statute  6  &  7  Vict,  c  \ 
actual  malice,  and  stating  the  publication  of  an 
forth  in  the  plea,  the  plaintiff  might  give  in  evi< 
publications  by  the  defendant — some  of  them  m< 
years  before  the  publication  complained  of— of  a 
ing  the  plaintiff,  in  order  to  prove  malice  on  the 
defendant. 

Parke,  B.,  in  delivering  the  opinion  of  the  j 
this  question,  in  the  case  last  referred  to,  said:  ' 
of  opinion  that,  under  such  a  plea,  the  publics 
vious  libels  on  the  plaintiff  by  the  defendant,  i 
evidence  to  show  that  the  defendant  wrote  1 
question  with  actual  malice  against  the  plaint 
practice  of  libelling  the  plaintiff  may  show  in  the 
factory  manner,  that  the  defendant  was  actuate 
in  the  particular  publication,  and  that  it  did  nol 
through  carelessness  or  inadvertence ;  and  the  m 
dence  approaches  to  the  proof  of  a  systematic  ] 
more  convincing  it  is.  The  circumstance  tha 
libels  are  more  or  less  frequent,  or  more  or  less  i 
the  time  of  the  publication  of  that  in  question,  m 
the  weight,  not  the  admissibility,  of  the  evidenc 


(ci)  Robertson  v.  Wylde  (2  M.  &  Rob.  101). 

(b)  Tarplcy  v.  Blaby  (2  Scott,  642). 

(c)  Hughes  v.  Lady  Dinorben  (32  L.  T.  271). 


(d)  5  M.  &  G.  700.    See  p.  719. 

(e)  3  H.  L.  C.  p.  395.    See  p.  413.  (/)  Id. 


PROCEEDINGS   AT   AND   AFTER   TRIAL    OF    ACTION. 


:.si 


tiero  evidence  is  given  of  statements  made  by  the  defeu- 

ug  time  after  the  publication  of  the  libel  chnrj_r 
declaration,   the  judge    should    [joint    out    to    the   jury 
the  interval  between  the  libel  arid  \{  jiient 

ncats,  and  suggest  to  them  to  take  into  their  conside- 
thr  poaaibibtj  that  such  statements  night  refer  to 
ling  which  happened  after  the  libel,  so  as  not  to  show 
fie  time  of  the  publication,  (a) 
I  sometimes  been  sought  to  prove  eacpress  malice  by  By 
<  ptcsjp 
In  the  case  of  II  H*on(I>)  tho  Court  of  Queen's 

i<  h  held  thai  the  fact  that  tie  pleaded  a 

i  »n  of  the  libel,  which  he  abandoned  at   the  trial, 

i vidence  of  malice,  for  the  DQff  depriving  him 

in  which  he  derived  from   the  libel   being  a 
!  communication,  and  that  utmost,  the  plea 

Id  only  hav<  urged  iu  aggravation  of  damag 

mi  found  that  the  libel  was  not  a  private  counnu- 
•i  the  course  of  business, 
ease   of   Simpton   v.    Robinson  }(c)     the    plaintiff 
vssed  in  court  hifl  willingness   to  iooept  an  apology 
damages,  the  dftfonflairf  in  a 

BtihVntioii  of  tho  truth  which  ho  had  pleaded.  ad- 

is  offer ;  and,  though  lie  lenoo  in 

,  ho  did  lint   withdraw  the  rluurge. 

p  told  the  jury  that  they  might  consider  the  wh 
n  ith  ret  li  the  qu 

,1  thai  acts,  although  subsequent,  might  indicate 
motives  at  a  former  time  ;     oil,  with  refer* 
images,  ho  remarked  tied  the  jury 
the  nature  of  the   imputation,  huw  ii 
made,  and  how  it  had  been  persisted  in  down  to  tka 
of  the  v*  «d  they  should  calmly  consider  what 

would  r<  1  tho 

iplu-ld    this    direction.     Lord 
a,  CJ.t  in  »!  judgtm  court,  said: 

putting  ;  '  She 

which  he  d  md  will   not 

lf  may  bs  tuk<:. 
I  aggravating  the  injury.    And,  if  tl  Lint's  conduct 

"  it  respect  may  at  all  affe< 
tiis  conduct  she  MOM  dbpOsi 

i      f.»r 
le  slander  may  ha\  &•  malice 

(4 


Pxu. 
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pa»  it.     proved  to  exist  at  the  time  of  the  trial,  but  oonnec 
r^xm.  the  subject  matter  of  it,  may  well  be  believed  to  hav 
at  the  time  of  speaking  the  words."  (a) 

Notwithstanding  this  authority,  it  is  apprehem 
the  role  which  the  courts  would  adopt  at  the  pre 
is  that  laid  down  by  WOlee,  J.,  in  Oaulfield  v.  Wkto 
(an  action  for  slander,)  where  his  Lordship  said 
other  circumstance  relied  on  was  the  plea  of  justi 
but  the  rule  is  clear  that  when  there  are  mar 
than  one,  the  pleadings  on  one  of  them  cannot 
as  evidence  to  establish  the  opponents1  case  on 
It  would  be  astonishing  if  the  plea  of  justification 
were  sufficient  to  establish  the  allegations  in  the  dec 
....  The  decision  in  Simpson  v.  Robinson  does  i 
up  to  the  statement  in  the  marginal  note,  for  it  hadi 
to  the  damages  only.  I  am  free  to  say  that  I  cons 
the  decisions  on  this  subject  which  were  given  a1 
time  of  the  case  of  Simpsonv.  Robinson  are  not  cred 
the  law,  and  I  hope  that  they  will  at  some  time  ben 

The  question  of  express  malice  ought  not  to  b 

rSSooid    the  jnry,  unless  the  evidence  raises  a  probability  c 

bt  lift  to  jury.    an^  jg  more  consistent  with  its  existence  than 

non-existence ;  for  the  onus  of  proving  malice  Ik 

plaintiff,  (c) 

Where,  however,  the  question  of  privilege  involve 
of  fact,  which  are  disputed,  it  will  be  for  the  jury  tc 
facts,  and  for  the  judge  to  decide  whether  the  facte 
make  the  publication  privileged,  (i) 
Evidence  or  The  next  part  of  the  plaintiff's  case  which  requi 

a     ~  considered  is  the  evidence  to  be  offered  in  respe 

damages  claimed  in  the  declaration. 

The  amount  of  general  damages  is  entirely  a  s 
the  jury,  who  may  assess  the  damages,  on  pro< 
publication  of  the  libel,  without  any  evidence  < 
damage,  (e) 

The  plaintiff  may  rest  his  case  upon  the  characi 

(a)  12  Q.  B.  518,  514.  (6)  18  L.  T.  N.  S.  527 ;  16 

(c)  SomervMe  v.  Hawkins  (10  C.  B.  590) ;   Taylor  v.  H 
Q.  B.  308) ;  Caulfield  v.  Whittcorth  (18  L.  T.  N.  S.  527) ; 
Anglo-Egyptian  Cotton  Company  (L.  Rep.  4  Q.  B.  262 ;  88 
Q.  B.);   Spill  v.  Maule  (L   Rep.  4  Ex.  232;  38  L.  J. 
20  L.  T.  N.  S.  675 ;  17  W.  R.  805). 

(d)  Beatson  v.  Skene  (5  H.  &  N.  838 ;  29  L.  J.  430,  Ex. 
Griffith  (L.  Rep.  2  P.  C.  420;  6  Moore,  P.  C.  C.  N.  S.  li 
N.  S.  197). 

(0  Tripp  v.  Thomas  (3  B.  &  C.  427)  ;  Ingram  v.  Lawso 
W.  C  212). 


<Um*<e. 
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itations,  or  he  may  offer  evidence,  in  aggravation,  of  the 

ajury  he  haa  sustained.     For  the  latter  purpose  he  may 

irove  that  the  libel  has  been  extensively  nironTafofI,  although 

•riich  circulation  be  not  traced  to  the  defendant ;  (a)  or  that 

ahe  libel  haa  caused  him  to  be  the  subject  of  laughter; (6) 

.nd  he  may  prove  the  manner  of  the  publication,  (c) 

-     Where  there  are  actions  pending  against  other  parties  for 

1  lishing  the  same  libel,  the  jury  are  not  to  take  them  into 

I  account ,  as  the  plaintiff  haa  a  right  to  recover  against  the 

Jfefendant  all  the  damage  which  arose  from   his  wrongful 

Tin*  conduct  of  the  defendant   may   also   influence   the 

nnt  of  the  verdict ;  and,   therefore,  the   plaintiff  may 

evidence  of  express  malice,  the  nature  of  which  has 

been   treated  of.(e)     But,   where  other  libels   are 

for  this  purpose,  the  jury  should  be  cautioned  not  to 

damages  in  respect  of  them,  but  only  to  consider  them 

as  they  prove  the  malicious  nature  of  the  libel  whi»  h  is 

subject  of  the  action  they  have  to  try.(/)    The  omission 

judge  to  do  this  is  not,  however,  a  misdirection.^) 
"ot  only  is  express  malice  a  proper  matter  for  the  jiu 
ider,  in  determining  the  amount  of  damages,  but  gross 
igenoe  in   inserting  a  libel  in  a  newspaper  is  also  a 
n  for  giving  a  substantial  sum.  (h) 

here  tin-  li bel  is  published  of  1 1  i ft  in  the  way  of  his  I**    «•  of 

nmy  give  general  evidence  of  a  decrease  in  his  trade,  STL***  ■«•- 
after  the  commencement  of  the  action,  and  although  uia** 
declaration  contain  no  allegation  of  special   damage, 
re   the    declaration   averred    generally   that,    by 
I0O  of  tlif  libel,  the  plaintiff  was  injured  in  his  reputation 
shipowner  and  master  mariner,  and  it  was  believed  that 
ship  was  unfit  for  freight  and  passengers  of  respecta- 
;  and  that  he  had  conducted  himself  dishonestly  and 
in  relation  to  an  intended  voyage,  the  plaintiff 
was  allowed  to  prove  what  was  the  average  profit  to  a  captain 
of  a  ship  upon  an  East  India  voyage,  and  that,  upon  the 
t  voyage  which  he  took  after  the  publication  of  the  libel, 
d  aft  mmencemeut  of  the  action,  his  profits  were 

ly  1500/.  below  the  average*     On  a  motion  for  &  new 

Gafar *j|  i     w       <15  M.  k  W.  319). 

Cc^k  V     Want 

Pbtt-c*  v.  Atay  (2  F.  k  F.  122)  j   Iforruom  v.  /Vow  (1F.4P. 

mfr,  p.  579, 
(/)  Pkarmm  r.  1a  Maun  (5  M.  k  G 
09T,  OumI      <l   II 

taentimO  F.  k  F.  56ft). 
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Pak  iv.  trial,  on  the  ground  of  misdirection,  the  court  held  i 
cuAnuTxni.  evidence  was  properly  admitted.  Coltman,  J.,  said : 
—  respect  to  the  damages,  the  jury  must  have  some  n 
estimating  them ;  and  they  could  not  be  in  a  condi 
do  so,  unless  they  knew  something  of  the  nature 
plaintiff's  business,  and  of  the  general  return  fr 
voyages/'  And  Maule,  J.,  who  had  tried  the  case,  i 
evidence  was  admitted  "only  that  the  jury  might  kn< 
sort  of  business  the  plaintiff  carried  on ;  for  the  same 
of  damages  ought  not  to  be  given  in  respect  of  a  lil 
plaintiff  in  the  way  of  his  business,  where  his  trade  i 
as  where  his  trade  is  large."  (a) 

And  in  the  more  recent  case  of  Harrison  v.  P< 
which  was  an  action  for  libel  upon  a  newspap 
prietor,  the  Court  of  Exchequer  held  that  Martin, 
properly  admitted  evidence  to  prove  that  the  circu 
the  plaintiff's  papers  had.  greatly  declined  aftei 
brought,  as  "  the  damage  proved  was  general  dams 
special;  the  action  was  maintainable  without  it; 
many  ready-money  businesses  it  was  impossible 
evidenco  of  specific  customers  lost."  "  If/'  said 
C.B.,  in  this  case,(c)  "a  period  has  elapsed  betw 
commencement  of  the  action  and  the  trial  of  th 
which  has  disclosed  circumstances  calculated  to  thr 
upon  the  question  of  geueral  damage,  tho  plaintif 
opinion,  has  a  right  to  give  it  in  evidence,  in  order 
jury  may  be  able  more  correctly  and  satisfactorily  to 
It  should  be  noted  hero  that,  although  written  s] 
actionable  without  proof  of  special  damage,  or  of  it 
been  published  of  the  plaintiff  in  the  way  of  his  tra< 
may  occur  where  there  is  no  imputation  upon  the  p 
character,  and  nothing  in  the  libel  which  could  injur 
the  esteem  of  those  who  might  believe  the  statcmer 
plained  of,  but  in  which,  nevertheless,  the  publicat 
bo  defamatory  of,  and  damaging  to,  the  plaintifl 
exercise  of  his  profession,  trade,  or  occupation. 
such  as  these  the  averment  of  tho  plaintiff's  avo< 
material,  and,  if  traversed,  must  be  proved,  (d)  unl 
admitted  on  the  face  of  the  libel,  (r)    It  is  sufficient 

(a)  btijram  v.  Lawson  (6  Ring.  N.  C.  212). 

(/>)  1  F.  &  F.  f>G7.     See  p.  570,  in  notis.  and  82  L.  T.  Rep. 
also  Ash  It  y  v.  Harrison  (1  Esp.  48)  ;  Evans  v.  Harries  (1  H.  & 

(r)  82  L.  T.  21)8. 

(<!)  Munniny  v.  Chnunt  (7  King.  302)  ;  Wakley  v.  Haiku  w 
(1  Kx.  frJ)  ;  and  see  Pleading  Rules,  Hilary  Term,  18oG  (lti 
p.  81,  rule  Hi). 

(?)   Yt karri  v.  Ckmint  (3  Bing.  Ill ) ;  Jones  v.  Stwt  ns  (11  Pi 
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the  defendant  acted    in  the  capacity  in   which   he  is 

:,  and  he  need  not  harden  himself  with  proof  that  c 

was  duly  appointed  or  is   legally  qualified,   unless  the         — 

A  charges  the 

~~be  plaintiff  will  illowed  to  give  any  evidence  of 

DUtgg  which  is  not  stated  in  the  declaration  ;  and 

ipecial  damage  must  he  the  legal  and  natural  result  of 

judication  01  the  libel- (Ij) 

tie  foregoing  is   an  outline    of  the   evidence  which    is  ItUmmm  io 

I-  I'll*  i         t   •      ♦  «•    r~*" 

Bsary  to  prove  the  ussnea  which  ho  upon  the  plaintiff; 

it  is  usual  fur  him  to  rest  his  case  there,  and  call  upon 

are  pleas  of  justification  on  the  record, 

iug  the  right  to  rebut  such 

•nil    I'v  fresh  evidence;  but  he  may  anticipate  the  ji^tili- 

itou  if  he  thinks  fit,  and  give  all  his  evidence  at  the  outset. 

will    not,   however,  be  allowed  to  give   part      I 

in  the  first  instance,  and  reserve  the  re  maim  l 

i  the  close  of  the  plaintiffs  case  the  defendant's  counsel 

j  finds  it  advisable  to  abstain  from  calling  evi<! 

to  gain  th<  ure  of  making  the  last  speeeh   lQ 

jury.     The  d  uld,  however,  bo  prepared,  so 

as  t '  will  allow  him,  to  rebut  the  plaintiff's  proofs 

a  i  he  cose  made  out  against  the  defendant  is,  that  he  omimkon, 
I  the  author  of  the  libellous  publication,  he  may  prove  1 1  ., 
f  it  baa  omitted  prtiona  of  his  manuscript 
it  i  y  "jtialify  and  render  less  offensive  the  part 

fhich    baa   been   published.     lint    the  omission  of  matter 
vhieh  doefl  not  qualify  or  diminish  the  libellous  tendon > 
the  remainder,  doea  not  make  the  d  m  responsible 

1  have  been  if  tin  i:ad  Ijl*  u  prixi 

doubtful  how  far  evi  hat  the  publi 

night   about  by   the   plaintiffs    contrivance  will    bar  the  t^'/.^n 
dd  seem  to  show  that,  to  e 
ach  a  dii  ^sary  to  pr«  the  plait] 

libel  and  the  particular  pub- 
hich  lie  Bl 
Jn    the    case    of    &  |    Lord    A 

libel  waa  written  ho  awwer  to  a  ]<  u 

vith   a  view  miug  a  character,   but   with   the 

of  obtaining  such   an  answer  as  should   be  the 

llititf.    !•'»]  "tpt)  ; 

I 
(rfr)  N.    1  Wm  I  l,iL;  kad  I  unr*  v.  I  ,h  Ka*t,  i; 

I  ray  (1    fcy    fc  \U*>    L 
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Pa»  it.  ground  of  an  action  for  libel,  the  action  oonld  not  fat 
omMramxnu  tamed.  And  where  it  was  sought  to  prove  the  pri 
—  tdonof  a  libellous  caricature  by  a  witness  who,  liaving] 
that  the  defendant  had  a  copy  of  it,  had  gone  to  fas! 
and  requested  to  see  it,  Lard  JEUenborough  ruled  thattfc 
not  sufficient  evidenceof  publication  to  support  an  aota 
In  a  contrary  direction  are  the  cases  of  uook  v.  Wi 
and  the  Duke  of  Brunswick  v.  Hawmer.(c)  In  the  1 
these  it  was  held  that  the  fact  that  the  plaintiff  had  j 
circulation  a  ridiculous  story  of  himself,  did  not  josh 
defendant's  publishing  it  in  a  newspaper.  In  the  i 
case  the  only  evidence  of  publication  was  the  sale  of  i 
of  the  newspaper  to  a  person  who  had  been  sent  1 
plaintiff  to  purchase  it,  and  who  had  handed  it  whs 
chased  to  the  plaintiff.  But  a  copy  of  the  same 
purporting  to  have  been  published  more  than  sh 
before  the  commencement  of  the  action,  was  also  pr 
from  the  British  Museum.  The  court  held  that  the 
cation  was  proved,  and  Coleridge,  J.,  in  delivers 
judgment  of  the  court,(d)  Baid:  "The  defendant,  n 
the  application  of  a  stranger,  delivers  to  him  the  i 
which  libels  a  third  person,  publishes  the  libellous  mi 
him,  though  he  may  have  been  sent  for  the  purpose 
curing  the  work  by  that  third  person.  So  far  as  : 
lies,  he  lowers  the  reputation  of  the  principal  in  the  i 
the  agent,  which,  although  that  of  an  agent,  is  as  cap 
being  affected  by  the  assertions  as  if  he  were  a  st 
The  act  is  complete  by  the  delivery ;  and  its  legal  ch 
is  not  altered,  either  by  the  plaintiff's  procurement  oi 
subsequent  handing  over  of  the  writing  to  him." 

In  the  case  last  referred  to  there  could  be  no  don 

the  plaintiff  had  not  caused  the  original  publication 

libel,  but  had  only  adopted  a  ruse  to  procure  evidence 

might  disprove  the  plea  of  the  Statute  of  Limitations 

the  plaintiff  entrapped  the  defendant  into  composi 

„  libel,  it  is  submitted  that  the  maxim  Volenti  non  fit 

would  have  furnished  the  defendant  with  a  complete 

to  the  action. 

Proof  that  The  defendant  may  prove  that  he  was  not  the  au 

Sot^thoV^d  the  ^bd* and  ttat  he  published  it  innocently,  as,  for  in 

tt*th6pubii»h-  that  it  was  inserted  in  a  magazine  which  he  sold  without 

ledge  of  the  contents,  (e)  or  that  he  delivered  it  as  a  po: 

(a)  Smith  v.  Wood  (3  Camp.  823).  (b)  6  Bing.  409. 

(c)  14  Q.  B.  186.  (d)  Id.  189. 

(e)  Chubb  v.  Flannagan  (6  C.  &  P.  431). 
(/)  Day  v.  Bream  (2  M,  &  Rob.  64). 
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3ut  it  is  doubtful  whether  such  evidence  would  entitle  him 

rdict,  although  it  would  materially  affect  the  damages.  oaAimxia 
When  the  defeace  to  be  established  is  that  the  pubiica-  PriTUeZ^ 
tion  is  privileged,  the  defendant  should  be  prepared  with 
evidence  of  the  circumstances  under  which  it  was  published. 
As  a  rule,  however,  literary  publications,  when  privileged, 
are  their  own  witnesses  to  the  fa 

It  is  not  necessary  to  repeat  here  what  has  been  said  in 
mer  chapters(a)  as  to  the  essential  requisites  of  a  privi- 
leged publication. 

In  the  last  chapter  it  was  stated  that  the  plea  of  not  1*01*1  of  i 
lty  throws  upon  the  plaintiff  the  onus  of  proving  all  the  utr- 
erial  allegations  in  the  declaration ; (b)  but  there  is  an 
ption  to  this  rule,  for,  where  the  averment  of  the  plain- 
's  trade   or  business   is   material,   the   defendant  must 
averse   it  specially   if   he    intends   to  question   it  at   the 
trial,  (r*)     When  such  a  plea  is  on  the  record,  the  defendant 
ay  give  evidence  to  prove  that  the  plaintiff  does  not  carry 
the   business  or  follow  the   avocation   alleged   in    the 
ion;  and  it  is  no  objection  to  such  ei  idttMM  that  it 
shews  the  libel  to  be  true.(f/) 
The  plea  of  justification  must  be  proved  in  every  material  Ja»u» 

B  plaintiff  will  be  entitled  to  the  verdict  upon  tin- 

ire  issue  ;(e)    but  when  the.  part  not  n  by  the 

nee  relates  to  only  a  small  portion  of  the  libel,  the 

{*udge  may  amend  the  plea,  by  limiting  it  to  so  much  of  the 
as  is  justified  by  the  evidence.  The  effect  of  such 
amendment  would  be  to  entitle  the  plaintiff  to  some  damages 
on  the  part  not  covered  by  the  plea,  and  the  defendant  to 
the  verdict  on  the  remainder. (/) 

Where  the  libel  imputes  the  commission  of  a  crime  to  the  ww«i 
plaintiff,  the  evidence  to  support  the  plea  of  justification  2S2SJS" 
must  be  such  as  would  warrant  a  verdict  of  guilty  on  an  in- 
dictment for  the  crime,  (t'/ J  And  it  would  appear  that  if  the 
jury  ttml  that  the  charges  in  the  libel  are  proved,  the  plain* 
tiff  may  be  put  on  his  trial  for  the  oflenoe,  without  the 
ntiou  of  a  grand  jury.(A) 


Vide  ant*,  chap*,  rii.,  riii.,  Mid  U. 


Bvnw  r 


See  Role  16,  Heading  Bob,  ilil.  Term,  ISM. 
Matmimg  v.  CUment  See  aleo 


(I}  K*. 


,j».Me. 

v.  Ilahm 


m  v.  Bond  (2  F.  it  F.  241). 
Chatmerw  \  -  r#  (6  C.  k  P.  475) ;    Wtimtti  ▼. 

-  CAP.  « 
(A)  See  note  (b)  to  /Yo«*cr  v  fou*  (t  C  k  P.  422),  and  Coo*  v.  FkM 
133), 


UW  OP 

le  record  in  a  criminal  case  is  not  admissible 
ir  to  prove  or  disprove  the  truth  of  the  libel,  becaani 
8  inter  alios  ada:  the  parties  are  not  the  same,  note 
he  roles  of  decision  and  the  coarse  of  proceedings^ 

an  action  for  saying  of  the  plaintiff  that  he  wm  ■ 

and  a  murderer,  Lord  Kenyon  said  that  if  then  hi 

a  plea  of  justification  on  the  reoord,  he  would  hm 

the  truth  of  the  charges,  notwithstanding  the  afr 
si.{b)  But  if  the  libel  charges  that  the  plaintiff** 
icted  of  the  offence,  the  fact  must  be  proved  by  pn»- 
ag  a  copy  of  the  record,  omitting  the  formal  parti 
x>f,  certified  under  the  hand  of  the  offioer  having  " 
)dy  of  the  records  of  the  court,  or  his  deputy,  (e)    It 

be  a  question  for  the  jury  whether  the  libel 
r  agrees  with  the  conviction,  (d) 

le  gist  and  sting  of  the  libel  must  be  justified  by  At 
i  brought  forward  in  support  of.  the  plea.  Proof  of  est 
done  by  the  plaintiff  is  not  sufficient  to  justify  At 
itation  of  a  certain  character  to  him.  So  that  when 
lefendants  pleaded  by  way  of  justification  to  the  work 
ellous  journalist,"  that  the  plaintiff,  intending  to  ingM 
B.  B.  Cooper,  in  his  profession  as  a  surgeon,  pubhahei 
im  a  false,  scandalous,  malicious,  and  defamatory  fibd 
;ing  out  the  libel),  the  court  held  that  the  plea  m 
proved  by  the  production  of  the  record  in  the  csae 
*d  in  the  plea,  which  showed  that  100/.  damages  had 
l  recovered  against  the  plaintiff.  Parke,  B.,  said:  "I 
perfectly  satisfied  that  the  words '  libellous  journalist,9 
ot  mean  that  the  plaintiff  had  been  guilty,  upon  one  ocoa- 

only,  of  having  merely  published  a  libel,  but  that  he 
been  guilty  of  gross  misconduct  as  a  journalist,  by  the 

t  of  libelling  others I  take  it  to  be  clear  that 

publication  of  a  libel  which  may  make  a  man  civiDy 
e  only,  does  not  necessarily  lead  to  the  conclusion  that 
las  been  guilty  of  any  moral  misconduct.  The  wurdi 
pilous  journalist/  may  be  understood  in  that  sense;  but 
►pears  to  me  that  the  plea  does  not  convey  a  charee  of 
ling,  but  an  imputation  that  the  plaintiff  published  from 
malicious  motive  of  injuring  Mr.  Cooper.  With  regard, 
efore,  to  the  last  point,  as  to  the  effect  of  the  production 
ae  record  in  the  case  of  Cooper  v.  Wahley,  I  think  it 

Justice  v.  Gosling  (12  C.  B.  39) ;  2  Taylor  on  Evidence,  sect.  IKS. 

England  v.  Bourke  (3   Esp.  80).     See  also  Cook  v.  Fidd  (J 
133). 

14  &  15  Vict.  c.  99,  8.  13. 

Alexander  v.  North-Eastern  Railway  Company  (34  L.  J.  152,  Q.  R ; 
&S.  240;  13  W.  R.  661). 


PRO 


prockidtoos  at  aito  after  trui  of  acttoh 


Would  only  go  to  snow  that  an  action  ha<l  been  brought, 
and  that  the  plaintiff  in  that  case  had  obtained  a  verdict  for 
bo  much ;  but  it  did  not  prove  the  plaintiff  to  Jbo  a  libellous 
journalist  within  the  meaning  of  the  words  of  the  fifth 
"(a) 
Where  the  moral  quality  of  the  act  is  ambiguous,  and 
the  libel  puts  a  bad  construction  upon  it,  the  evidence  must 
prove  circumstances  which  justify  the  complexion  given 
to  it. 

An  articlo  imputed  to  the  plaintiffs  that  they  had  bought 
ts  from   bankrupt  traders  under  the  market  price 
while  they  wore  insolvent,  and  that  the  plaintiff's  must 
u  they  were  insolvent,  and  were  disposing  of  the  c 
in  fraud  of  their  creditors:  innuendo  mat  thoy  had  boon 

Dg8,     The  defendants  pleaded   thai 
the    IiIm  !  true   in    substance   and    effect  ;    and    in 

support  of  the  plea  proved    th:it  ■  bankrnpt  had  sold   r»> 
the  plaintiffs   a  largo   qimutity  of    cloth,   which   was 
usual)  v  told  at  all,  worth  ebool    L2fG00L  at  prices  greatly 
ineh-r  the  market  value,  and  at  a  loss  of  about  I800£  ; 
th  1 1  such  sales  w  B  proiuiso  by  the  plaint  i  J1 

resell  them  in  the  Mr  marked  and  were  not  in  the 

usual  way  in  tie  markets,  but  by  private  arrangements,  and 
the  last  pui  is   a  few  days  before  the  bank- 

ruptcy.    There  win  BO  express  evidence  that  the  plaint itl's 
knew  -r ii instances  of  the  bankrupts  at  the  time,  or 

supposed  bo  in  solvent]  and,  on  tho  contrary,  people 

generally  supposed   them  to  be  solvent.       Brie,  <\-l,  I 
tothejti:  p  it  was  proved  that  the  plaintiffs 

had  bought  tho  goodl  knowinffljj  under  such  circum-e 
as  that  they  were  guil  lealings,  and  the  jury 

found  a  verdict  for  the  plaintiffs* (h) 

In  H  v.  Hi*  Kfaei  accused  tho  plaintiff  of 

being   a  "great   dot  in   his   accounts  as    poor  law 

guardian,  and  not  paying  the  balance  due  from  him  till  an 
d  to  levy  it  was  issued*    In  '  uf  a  plea  of  just i- 

n,  it  was  proved  that  th  !  had  used  I 

money*;  that  when  he  went  out  he  mad 

debtor  to  1 1 1  I  'iO/, ;  that  ho  was  applied  I 

payment  repeat*  is  successors ;  and  that  ho  finally 

Dorrowod  money,  Of  I  suhseriptioii  was  made  for  him  I 
i 'id  with  >  v  be  at  last  paid  i he  parish  j 

.    was  issued.      Lord  Donman,  Qjfn  left 
-ay  whether  tho  fact*  proved  catno  up  In 


it  mtJnm^hr  (4  Ex.  511,  517). 


\rr*t  t  ABc*  (B  F.  k  F.  136) 


Jar.  8IQI 
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LAW  OF  LIBEL. 


Pj*t  IV. 
Ohaptm^XIIL 


Apology  and 
paymeat  into 
court 


Accord  and 
satisfaction. 

Evidence  to 
rebut  express 
malice  and  in 
mitigation  of 
damages. 


imputation  of  the  plaintiffs  being  a  "  great  defaulter ;"  and 
they  found  a  verdict  for  the  plaintiff.  On  a  motion  being 
made  for  a  new  trial,  the  court  refused  to  grant  a  rule,  on  the 
ground  that  the  fact  that  the  plaintiff  was  a  defaulter  did 
not  prove  him  to  be  a  "great  defaulter."  Patteson,  J., 
said:  "Taking  the  plea  altogether,  it  means  that  the  plaintiff 
did  not  pay  over  the  money,  but  made  great  default  and 
paid  in  small  sums,  and  not  till  a  long  time.  The  question, 
therefore,  was,  whether  there  was  a  criminal  default.  The 
jury  have  found  for  the  plaintiff  on  this  issue,  being  of 
opinion,  I  presume,  that  the  defendant  was  not  a  criminal 
defaulter.  I  cannot  say  the  jury  were  wrong :  therefore  I 
can  see  no  ground  for  setting  aside  the  verdict,  and  I  do  not 
see  how  the  judge  could,  on  this  evidence,  have  told  the 
jury  that  they  must  find  for  the  defendant." 

In  order  to  prove  the  plea  of  apology  and  payment  into 
court  under  Lord  Campbell's  Act,  the  defendant  most 
prove  that  the  libel  was  inserted  in  the  newspaper 
without  actual  malice  or  gross  negligence,  and  that  the 
apology  is  sufficient,  (a) 

The  apology  must  be  printed  in  proper  type,  and  placed 
in  a  part  of  the  paper  where  ordinary  readers  would  be 
likely  to  see  it. 

In  the  case  of  Lafone  v.  8mith(b)  the  apology  was  in 
small  type,  amongst  the  notices  to  correspondents  ;  and  the 
jury  found  that,  though  it  was  sufficient  in  its  terms,  the  type 
should  have  been  larger,  and  the  apology  should  have  been 
inserted  in  a  more  prominent  part  of  the  newspaper ;  they 
also  found  that  the  forty  shillings  paid  into  court  was  suffi- 
cient to  cover  the  damages,  whereupon  Martin,  B.,  directed 
a  verdict  for  the  plaintiffs,  with  one  shilling  damages,  but 
reserved  to  the  defendants  leave  to  move  to  enter  the 
verdict  for  them  or  to  strike  out  the  damages;  but  the 
court  refused  to  grant  a  rule,  on  the  ground,  as  stated  by 
Pollock,  C.B.,  that  "an  apology  means  the  insertion  a 
something  which  may  operate  as  an  apology.  Inserting  an 
expression  of  regret  in  small  type,  suitable  only  to  a  notice 
to  correspondents,  amounts  to  this,  that  the  defendant  did 
not  insert  an  apology." 

The  evidence  to  support  the  plea  of  accord  and  satisfac- 
tion must  depend  entirely  upon  the  nature  of  the  plea. 

The  defendant  is  not  confined  to  evidence  in  proof  of 
his  pleas,  but  is  at  liberty  to  offer  certain  matters  in  mitiga- 

(o)  Risk  Allah  Bey  v.  Johnstone  (18  L.  T.  N.  S.  620);  Jones  y.  Mack* 
(L.  Rep.  3  Ex.  1 ;  17  L.  T.  N.  S.  151 ;  37  L.  J.  1,  Ex. ;  16  W.  R.  109). 
(b)  3  H.  &  N.  735. 
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of  damages,  and  to  negative  actual  malice*     To  this      p**r  iv. 
he  is  entitled  to  have  read,  as  part  of  the  plaintiff's  Q,,Arf»xnL 
other   passages  of  the  publication    from   which   the         — 
declared  on  are  taken  ;(a)  but  this  right  is  subject  to 
a  limits.     In  the  case  of  Darhj  v.  Ou$eley,(b)  a  pas- 
from  a  subsequent  number  of  the  defendantfa  newspaper 
been  given  in  evidence  by  the  plaintiff,  for  the  pur- 
of    shewing   actual    malice,    the    defendant's   counsel 
sed  to  read  as  part  of  the  same  evidence  another  para- 
tph  in  the  same  paper,  relating  to  the  action,  but  Willes, 
ruled  that  it  could  not  be  so  read,  as  it  did  not  in  any 
mitigate,  modify,   or  explain  the  article  put  in  aa 
»f   actual   malice.     On   appeal    to   the    Court    of 
juer  it  was  held  that  the  learned  judge  had  properly 
to  allow  it  to  bo  read.     In  the  course  of  the  argu- 
Pollock,  C.B.,  stated  the  rule  to  be  "that  other  para* 
*phs  or  passages  of  a  document  pnt  in  by  the  plaintiff, 
to  be  read  as  part  of  his  evidence,  if  they  are  connected 
"  p  or  construe,  or  control,  modify,  qualify,  or  explain  the 
ages  which  have  been  read  by  the  plaintiff;  but  that 
I  not  the  case  in  the  present  instance.     Not  only  was  the 
"  >an  entirely  distinct  one,  but  it  did  not  at  all  interpret, 
y,  or  explain  the  passages  put  in  by  the  plaintiff,  and  it 
entirely  irrelevant  to  it ;  except  that  it  related  to  the 
wras  upon  a  different  subject.     It  did  not  in  t 
9t  control  the  sense  of  the  libel  or  of  the  article  put  in 
ience  of  the  malice  of  the  libel  ."CO 
re  the  alleged  libel  consists  entirely  of  a  criticism  on 
plaintiff's  book,  the  book  ought  to  be  put  in  aa  part  of 
dp  and  if  he  refuses  to  do  so  he  will  run  the  risk  ot 
keening  his  verdict 

ie  defendant  may  prove  in  mitigation  of  damages  that 
did   not  originate  the  libel,  but  copied   it   tromanows- 

is  submitted,  after  a  careful  consideration  of  all  the  e*m 
that  evidence  nf  the  plaintiff's  general  reputation,  fmmi 
that  at  the  time  of  the  publication  of  the  libel  there  were 
sours  and  reports  afloat  to  the  same  effect  as  the  libel,  is 
admissible. 
It  is  true  that  such  evidence  has  sometimes  been  admitted : 

(a)  Cooke  y,  Ifuokti  (1   R  ft;  M.   112).      8c«  alio  IMUu  r.  Bartow 

(b)  25  L.  J.  trip  Kx. ;  &  CL,  1  II.  fc  I 
(e)  25  U  J.  «l» 

y>d  Cockbttrn,  C.J.,  Stmuu  v.  Franca  (4  F.  &  P. 
tf). 

«n*o«   v.  U  Mmtrt  (6  M    *  G   719);   SaunaVr*  v.  MUh  (6 
213). 


tiw  on 

n  the  case  of  The  Earl  cf  Lmeeder  t.  WmUmim)* 

llowed  to  prove  that,  before  and  at  the  time  of 

>n  of  the  libel,  there  was  a  _ 

character  and  habits;  that  it  was  _ 

such  a  charge  as  the  libel  imputed  had  beam 

fit  him;  and  that  his  relations  and  ~ 

>n  this  ground  ceased  to  visit  him.    The 

ilaintiff  objected  that,  if  such  evidence  1 

aintiff  ought  to  come  into  court,  since  a 

defendant  might  ruin  his  character  ~ 
ce  a  little  short  of  a  justification.     The 
Ta8.  Mansfield,  O.J.,  admitted  that  he  nei 
bt  to  his  own  satisfaction  this  objection,  bat  si 
tme  time,  as  it  appears  to  have  been' decided  i 
that,  if  you  do  not  justify,  you  may  give  in 
ting  to  mitigate  the  damages,  though  not  to  pr 
i  which  is  charged  in  the  libel,  I  do  not  know 
i  these  witnesses.  TL*nAa*3  +3i«»  pl^i«*aflf»ft  dfmhratirm 
he  had  always  preserved  a  good  character  inseritfj 
which  he  had  been  driven  by  the  insinuations  ill 

Now  the  question  for  the  jury  is,  whether  the  pknl 
lly  suffered  this  gravamen  or  not.  Evidence  to  fM 
lis  character  was  in  as  bad  a  situation  before  as  after! 
must  therefore  be  admitted."  This  case  was  tdkm 
d  King's  Bench,  in  an  action  for  words  imputing  tol 
biff  unnatural  practices. (b)  The  declaration  contaii 
erment,  as  in  the  preceding  case,  of  the  plaintnTs  gt 
cter,  and,  to  contradict  this,  Grose,  J.  allowed  a  witu 
oss-examination,  to  be  asked  whether  he  had  not  he 
ts  in  the  neighbourhood  that  the  plaintiff  had  b 
r  of  similar  practices.  Upon  this,  the  plaintiff's  com 
itted  to  a  nonsuit,  and  afterwards  moved  the  court 
aside  on  the  ground  that  the  evidence  was  impropt 
red,  to  contradict  that  which  was  matter  of  inducen 
ind  immaterial.  The  court  oonceded  that  the  indn 
was  immaterial,  but  said  that  the  evidence  was  ; 
ted  in  bar,  but  in  diminution  of  damages,  and  L 
borough,  C.  J.,  added :  "And  certainly  a  person  of  i 
ed  fame  is  not  entitled  to  the  same  measure  of  fl*™^ 
3ne  whose  character  is  unblemished ;  and  it  is  com 
o  show  that  by  evidence."  The  rule  was  refused.  (<r 
:  the  later  cases  are  against  admitting  such  eviden 
lompson  v.  Nye,(d)  the  declaration,  without  any  p 

2  Camp.  251.  (b)  v.  Moor  (1  M.  &  S.  284). 

See  also  Richards  v.  Richards  (2  M.  &  Rob.  557). 
16  Q.  B.  175. 
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averment  of  the  plaintiff's  good  character,  charged 

endantwith  speaking  words  imputing  to  the  plaintiff 

practice  of  unnatural  crimes.     At  tin    trial  the  defend* 

counsel  proposed  to  ask  a  witness,  in  cross-examination, 

her   1  not   heard    from   other  persons   that    the 

Hff  was  addicted  to  practices  of  this  kind.    Wilde,  C.J., 

th.it   the  question  could  not  be  put.     On  a  motion 

new  trial,  on  tho  ground  of  the  wrongful  rejection  of 

evidence,  tho   court,   without  expressly   deciding   tlio 

int,  held  that  the  question  was  rightly  rejected,  as 

not  confined  to  reports  existing  before  and  at  the 

of  tho    uttering  of  the   slander,  and,  therefore. 

ight  have  beeaaet  on  foot  by  the  defendant  him- 
Altlnmgli    the   court  based   its  judgment    upon   this 
>wer  ground,  >*    is  clear  from  the  report  which  way  tho 
on  of  tin    judges  leaned.     Coleridge,  J.,  said :  "  I  am 
1y  of  opinion  that  the  question  was  hero  proposed  in 
A  a  form,  and  is  liable  to  the  objection  stated  by 
fier    Patteson,   whose  example    I   shall    follow   in 
uing  from  an  opinion  on  the  general  point.     1  will  go 
so  far  as  to  say,  that  I  do  not  wish  it  to  bo  supposed 
"  am  in  favour  of  allowing  the  question  to  be  put  i 
most  limited  form;  my  present  impression  is  against 
so,"     And  Erie,  J.,  said:  "It  is  not  necessary  to 
ny  opinion  as  to  the  admissibility  of  the  question  in  a 
ed  form  ;  many  learned  judges  have  admitted  it ;  but 
Jl  acted  on  a  decision  at  Nui  Priu*,  Sari  of  Leicester 
'oiler,  which  it  was  not  worth  the  plaintiff's  while  to 
Hut   in  Jorum   v.  8tep&ut(b)    tho  point   was 
before  the  full  Court  of  Exchequer;  and  there  the 
was  held  to  be  inadmissible  in  its  general  form." 
_  most  recent  reported  case  upon  the  subject,  qucs- 
-.ature  wen^  rejected  t>1  by  Bylos,  J, 

I  was  for  slander  imputing  forgery ;  and,  at  the 
of  the  plaintiff's  case,  tin*  plaintiff  himself  was  put  into 
xai  nation.     The  eon 

fendant  proposed  to  ask  hie  »na  as  to  his 

ut  conduct  and  fife  ;   bat  By  las,  J.,  said  that  as  there  was 
a  of  justification,  no  quostion  could  bo  asked  which 
I    jfO   to    tho  justification  ;    n:  iflg    with 

s,  J.f  his  Lor-  Id  "  that  no  evidence  of  bad  cba- 

or  questions  relating  to  the  plaintiff  IS  life  or 

abitn,  or  tending  to  d  leu  and  to  mitigate  damages, 

fit)  In  timt  cjum>  the  jury.  notwithstanding  the  evidence,  returned  s 
,  Iftintjff  for 

s  M.  k  8, 
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»  admissible  either  on  cross-examination  or 

iief."(a)  .= 

rart  from  these  authorities,  there  appears  to  be  H 
reason  why  such  evidence  should  be  rejected,  as  * 
itiff  is  not  allowed  to  give  evidence  of  his  gJ 
actor, (?>)  nor  (unless  the  defence  set  up  be  that* 
gcs  are  true,  or  that  the  publication  is  privileged) " 
e  that  the  libel  is  false,  (r) 

Tiere,  the  occasion  of  publication  being  privileged! 
itiff,  to  show  actual  malice  on  the  part  of  the  defend 
s  evidence  of  the  falsity  of  the  imputations,  the  dd 
is  bound  to  show  that  he  believed  them  to  be  troejj 
as  tho  most  conclusive  evidenoe  of  that,  may,  of  con* 
o  that  in  fact  they  were  so. 

he  defendant  will  not  be  allowed,  for  the  purpose' 
gating  damages,  or  of  justifying  the  libel,  to  inti* 
the  plaintiff's  religious  opinions,  even  where  the  m 
icrns  his  religious  creed,  (e)  Nor  will  he  be  allowed  ■ 
,  in  his  address  to  the  jury,  specific  books  and  do* 
ts,  as  proofs  of  what  the  doctrines  of  the  plaintiffs  fr 
fionists  are.  These  are  matters  of  fact  and  mosifc 
ed  by  witnesses. (/) 

he  conduct  of  the  plaintiff  in  provoking  the  libel,  *> 
ubject  for  the  jury  to  take  into  account,  in  estimtfOf 
amount  of  compensation  for  his  injured  feelings.' irt 
nd  evidence  may  be  given  of  libels  on  the  defends 
lislied   by  the  plaintiff,  respecting    the    same   subjefl- 
:cr.     In  the  words  of  Sir  James  Mansfield,  C.J.,  *'"B ' 
is  in  the  habit  of  libelliug  others,  he  complains  wisi» 
bad  grace  of  being  libelled  himself;  and  he  cannot  b*1 
>osed  to  suffer  much  injury  from  this  source."  (A  1    Bi. 
re  such  publications  are  read,  it  must  be  shown  thUi 
arc  connected  with   the   libels   proceeding   from  M 
Dclant :   for  it  is  not  a  proper  ground   for  mitigaunf 
ages  that,  on  other  occasions,  the  plaintiff  has  writva 
s  on  the  defendant,  on  some  other  matter  unconnected 
that  which  is   the  subject  of  tho  action  ;(<*)    and  3 

\  Bmcnjlnlle  v.  Bailai  (1  F.  &  F.  538).  See  also  ITaithman  v.  WW 
•riot',  257  n).  (b)  Cornwall  v.  Richardson  (1  Rv.  &  Moo.  ft5'1 

Smart  v.  Lonll  (2  Starkio.  93);  Thompson  v.  A>  (10  Q.  B.  17?"1 
i  Fountain  v.  Bwdh  (3  Q.  B.  5);  Brown  v.  Croouu:-  (2  Starkie,*^ 

lterbtt  v.  OhslUii  (1  H.  &  N.  1);  Sid  vide  Turnbull  v.  *••" 
&  F.  508).  '  (/)   lb. 

Ki  lly  v.  Sh  rb>ck  (L.  Rep.  1  Q.  B.  686 :  35  L.  J.  209,  Q.  BX 

Finiurtf/  v.  7  ip/t  r  (2  Camp.  72). 

Mn.i  v.'Browh  (3  B.  &  l\  113):  Tarphy  v.  Bbiht„  (o  Biiitf.  >*-l"| 
U'tikhif  v.  ./»A/i*.n  (1  Ky.  \  Muu.  H'2). 
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I  also  bo  proved   that   they  came  to  the   defendant's 
ledge  before  he  libelled  the  plaintiff.  (<i)  cbotTxiil 

vastly,  the  defendant  may  (after  notice  in  writing,  of  his  E      — 
ntention  so  to  do,  duly  given  to  the  plaintiff  at  the  time  of  »po»o*y. 
leliveriug   the   pleas)   give  in   evidence,  in   mitigation   of 
U*  mages,  that  he  made  or  offered  an  apology  to  the  plaintiff, 
before  the  commencement  of  the  action,  or  as  soon  after- 
vards  as  he  had  an  opportunity  of  doing  so,  in  case  the 
stion  was  commenced  before  ho  had  such  opportunity,  (i) 
Hie  judge  is  not  bound  to  state  to  the  jury  his  opinion  Jud#«  «ot  bow* 
her  the  publication  be  libellous  or  not.      Fox's  Libel  %££?* 
applies  only  to  criminal  cases ;  but 
is  no  distinction   between   the   law  in  criminal   and 
in  civil  cases  in  this  respect;  and  that  Act  leaves  it 
the  discretion  of  the  judge  to  give  his  opinion,  or  not, 
Bo  thinks  proper,  (c) 

The  proper  question  for  the  jury  is,  not  whether  the  inten-  <*u*tiaa  1U 
3ii  of  the  publisher  was  to  injure  the  plaintiff,  but  whether ,ury 
icy  of  the  publication  is  injurious  to  him.(d) 
it  is  desired  to  except  to  the  ruling  of  the  judge,  nut  of  < 
10  bill  of  exceptions  must  be  tendered   before  verdict,  so  r 
it  the  judge  may  have  the  opportunity  of  reforming 

10  present  day  bills  ol  exceptions  are  rarely  resort 
in  actions  in  the  superior  courts,  their  object  being  in 
>st  eases  obtained  by  a  motion  for  a  now  trial.  (/) 
hrre  the  action  is  brought  in  a  local  court  of  record, 
.  bill  of  exceptions  is  often  the  only  means  a  suitor  has  of 
jppoalink?  to  tlif  superior  courts.  It  is  well,  therefore,  to 
Mir  in  mind  the  proper  firm*  tor  tell  i he  exceptions; 

]*o  the  fact  that  no  suitor  can  be  nonsuited  against  his  will, 
nit  that,  if  he  submits  to  a  nonsuit,  a  bill  of  exceptions  will 

W  hen  there  is  doubt  as  to  the  soundness  of  any  of  the  a« 
omits  of  the  declaration,  the  plaintiff   should   endeavour*41 
o    have   the   damages   assessed   separately  on  the  several 
oonts;  for,  if  the  verdict  is  entered  generally,  I  of 

«rr  awl  another  (7  Ad  ft  B,  S*S). 
V  amtt^  p.  ft6& 
€}  Bayti*  v.  Lawrmtt  (11  Ad  ft  E.  920);    Parmiter  v.  Co*y> 
\<f)  ruhcr  v,  Ckmtmt  (10  B.  \ 
y.  Chapman  (8  M.  ft  W.  83) ;    ArmHrtm*  v.  Uiru  (J 
i )  (/)  See  ^  Lurnh  •  Practice,  CM 

ormr  v.  Herd  (21  U  J    1  I  L.  M  ft  P.  6i(J) ;   Strotkrr 

i  (4  Bind  HO).      AbiUof  exception, 

in  the  gsm  ol  Wamm  v 
lmIcmI  m 


1AW  OF    LIBftL. 

counts  is  held  to  be  bad,  the  court  will  award  a  v* 

>vo.(a) 

the  jury  find  the  plea  of  apology  under  Lord  Camphfc 
not  proved,  they  most  assess  the  damages  iirespecti^ 
e  amount  paid  into  court.  (6) 

is  not  within  the  scope  of  this  work  to  go  mho 

questions  of  practice,  not  peculiar  to  the  actktfc 

It  will  be  sufficient  to  point  oat  generally  what 
ings  may  arise  after  verdict. 

the  jury  find  for  the  plaintiff  a  sum  not  exceeding  14 
ill  not  obtain  the  costs  of  the  action,  unless  the  Ml 
fy  on  the  record  that  there  was  sufficient  reasoafc 
[ring  the  action  in  the  superior  courts ;  or  unless  df 
t,  or  a  judge  at  chambers,  shall  by  rule  or  order  ilk* 
josts.(c)  This  is  now  the  rule  in  all  actions  of  tort,d 
as  been  decided,  both  by  the  Court  of  Queen's  Beat 
the  Court  of  Exchequer,  that  the  fact  that  the  * " 
i  not  have  been  brought  in  the  county  court,  does  ^ 

it  out  of  the  operation  of  the  rule,  (d) 
Tien  the  action  is  brought  in  any  of  the  local  courts  i 
rd,  the  plaintiff,  although  the  amount  of  the  verdict  h 
?r  10/.,  will  obtain  his  costs,  subject  to  the  rules  of  * 
icular  court ;  as  the  County  Courts  Act  of  1867  (30  4  * 
..  c.  142),  s.  29,  only  affects  the  costs,  in  those  courts,^ 
)ns  which  might  have  been  brought  in  the  county  com*;' 

an  action  for  libel  cannot  be  commenced  there^' 
Dugli  it  may  be  romitted  to  that  court  for  trial  bv  an  oidff 
judge  of  tho  superior  court  in  which  it  is  brought,  op* 
application  of  the  defendant,  supported  by  an  affidtf* 

the  plaintiff  has  no  visible  means  of  paying  the  costs* 
defendant,  should  a  verdict  not  be  found  for  the  plaint 

order  to  be  thereupon  made  is,  that,  unless  the  plaund 
1,  within  a  time  to  be  therein  mentioned,  give  M 
xity  for  the  defendant's  costs,  to  the  satisfaction  of  one  o 
masters  of  the  said  court,  or  satisfy  tho  judge  that  heb 
use  of  action  fit  to  be  prosecuted  in  the  superior  cod 
>roceedings  in  the  action  shall  be  stayed,  or,  in  the  eve: 
be  plaintiff  being  unable  or  unwilling    to    give  soi 


(0 - ,~v. 

)  Sampson  v.  Mackm/  (L.  Rop.  4  Q.  B.  643 ;  20  L.  T.  N.  S.  N">7.  * 
.  24.i,  Q.  B:  17  W.R.  $83) :  Gray  v.  West  (L.  Ron.  4  Q.  B.  IT? 
&  S.  100  ;  20  L.  T.  N.  S.  221  :  SSL.  J.  78,  Q.  B. :  17  W.  R.  4*7' 
tn  v.  Smith  (L.  Rop.  4  Ex.  140:  20  L.  T.  N.  S.  400:  38  L.  J  ? 
17  W.  R.  71U).  (i)  0  &  l'l  Vict.  c.  108.  a.  23. 
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irity,  or  failing  to  satisfy  the  judge  as  ifofO— idj  that      p*m  iv 
cause  be  remitted  for  trial  b  -ounty  court  to  bo  cuArtwTxiiL 

sin  named,  (a)  — 

be  county  court  has  also  jurisdiction  to  try  the  action 
the  consent  of  both  parties,  given  in  writing,  signed  by 
their  respective  attorneys,  (b) 
return  to  the    proceedings  in  the  superior  courts : 
,  tho  amount  of  UM  verdict  is  under  forty  shillings  the 
in  tiff  is  not  entitled  to  any  costs,  unless   the  JXUU 
aiding   officer,    before  whom   such   verdict   is   obtained, 
ly  afterwards (c)    certifies   on   tho   back    of    tho 
ord,  or  wtii  Off  trial,  or  writ  of  inquiry,  that  ihr 

was  really  brought  to  try  a  right,  besides  the  right 
damages,  or  that  the  libel  was  wilful  and  DUOl- 

he  jury  ought  not  to  be  told  what  amount  of  damages  jur?-ii m.»* 

carr  and  if  tho  counsel  for  the  plaintiff  informs  dLJSJ^w^i 

the  plaintiff  will  probably  not  get  his  costs  unless  <*"7  "»*■ 
give  a  verdict  for  so  much,  the  court  will   grant  a 
trial  with« jut  imposing  terms.(e)     "  The  Legislature/' 
a  learned  judge,  "in  express  terms,  says  that  it 
_  15,  and  not  the  jury,  who  shall  have  tho  pom 

thfiT    or    nut    the   plaintiff    shall    have   costs* 
It  is  most  important  that  the  province  of  Hi 
that  of  the  jury  should  be  kept  dial 
that   every   man   is   to    be   presumed    to   know  tin 
I  admit  that  I<ji\or<>  U  turn  *x*u*at.     It  w 

absurd,  indeed,  to  suppose  that  even  the  most  expo- 
Mod   judge   knows    the   statute   law  upon   nil   tubtoi 
lout  looking  b  .  »ooks.     I  think  it  would  Iea<i 

inconvenient  inequality  in  the  administration  of 
*  tho  quotum  of  costs  were  in  any  shape  left  to  tho 
ion  of  the  iury."{/) 

Common  Law  Procedure  Act,  1852,  s.  81,  it    lo- 
tted that  the  costs  of  any  issue  of  law 
iw  tho  finding  or  judgment    upon  such  issue,  and   be 
idgod  successful   party,  whatever  may  be  tho 

It  of  tho  other  issue  or  issues. 
r  there  are  several   issues,  and  one   is  found   for 
and  tho  otter  far  fchi  defendant,  if  that  found 

JO  &  81  Vict,  c  1  .  I  19  A  20  \ 

M  See  Fm*hk*  y.  L    I        I  iUV.  .H  <     1 

,|     v  U 

B.) 

77* 


598  IAW  OF   LIBEL. 

pa*t  iv.  the  plaintiff  entitle  him  to  recover  damages,  he  will 
ctLimaXiiL  entitled  to  the  postea,  and  to  the  general  costs  of  the  can 
—  But  the  defendant  will  be  entitled  to  the  postea,  if  1 
defence  raised  upon  the  issue  found  for  him  furnisha 
defence  to  the  whole  action.  Thus,  if  there  is  a  plea 
justification  and  a  plea  of  not  guilty,  and  a  verdict  is  fot 
for  the  defendant  on  the  latter  plea,  and  for  the  plain 
on  the  plea  of  justification,  the  defendant  is  entitled  to 
general  costs  of  the  cause,  (a) 

The  party  who  is  entitled  to  the  general  costs  of 
cause,  is  entitled  to  the  costs  of  all  such  witnesses  as  are 
called  exclusively  on  the  issues  which  are  found  agai 
him ;  so  that  where  all  the  witnesses  called  were  materia 
both  the  issues  of  not  guilty  and  a  justification,  and 
verdict  was  found  for  the  plaintiff  on  the  second  issue,  i 
for  the  defendant  on  the  first,  it  was  held  that  the  plan 
was  not  entitled  to  the  costs  of  any  witness,  and  tW 
defendant  was  entitled  to  the  costs  of  all  the  witnesses  cal 
by  him. (6) 
New  trui.  The  next  subject  to  be  considered  is,  under  what  cira 

stances  the  defeated  party  may  prevail  upon  the  court  in  b 
to  set  aside  the  verdict  which  has  been  given  against  hin 
The  court  will  grant  a  new  trial  when  the  jury  have  foi 
a  verdict  for  the  defendant  upon  the  general  issue,  in  a  c 
in  which  no  question  is  made  as  to  the  fact  of  publicatioi 
the  libel,  or  as  to  its  application  to  the  plaintiff,  and  w 
there  can  be  no  doubt  that  the  matter  complained  o: 
libellous. 

The  loading  case  upon  this  point  is  Hakewell 
Ingram.(c)  The  libel  was  contained  in  a  newspaper  arti 
on  the  subject  of  the  want  of  some  efficient  protectioi 
married  women.  The  writer  mentioned  two  cases  as  sh 
ing  the  necessity  for  legislation ;  one  case  being  descri 
as  that  of  a  husband  who  acted  towards  his  wife  like 
sot  and  a  bruto."  The  article  then  proceeded :  "  The  ol 
is  that  of  Mrs.  H."  (meaning  the  wife  of  the  plaint 
"  who,  having  been  restored  to  her  husband's  protectioi 
a  decree  of  the  Ecclesiastical  Court,  found  her  miserj 
aggravated  by  the  restitution  of  her  conjugal  rights  i 
she  was  compelled  to  resort  to  the  police-court  for  the  li 
help  the  law  gives  :  "  and  it  concluded  by  saying  that 
law  did  not  meet  such  cases ;  and  that  "  the  conditioi 
woman,  when  the  brute  intervenes,  is  more  oppressive  t 

(a)  See  1  Chit,  Arch.  Pract,  499. 

(b)  Harrison  v.  Bush  (5  E.  &  B.  344  ;  25  L.  J.  99,  Q.  B.). 
(r)  2  C.  L.  Rep.  1397. 
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of  the  negro,"     It  was  not  disputed  at  the  trial  tint 

passage  applied  to  the  plaintiff,  and  Crowder,  J.,  told 

jury  that,  in  his  opinion,  the  passage  was  a  libel,  but 

the  question  was  for  them.     The  jury  found  a  verdict 

the  defendant. 

showing  cause  against  a  rule  for  a  new  trial,  on  the 

id  that  the  verdict  was  against  the  evidence  and  was 

it  was  contended  for  the  defendant  that  it  waa 

the  jury  alone  to  say  whether  the  matter  was  libellous. 

i  Court,  however,  held  otherwise,  and  made  the  rule  abso- 

Jervis,  C*  J.,  said :  a  The  true  effect  of  the  statute(a) 

this  :  before  the  statute  it  was  the  habit  of  the  judges 

state  their  opinion  whether  the  paper  was  a  libel,  as  a 

er  of  law,  and  confine  the  jury  to  the  question  of  publi- 

jon.     And  the  statute  said  that  the  case  of  libel  shall 

bo  like  any  other  case  of  criminal  proceeding,  the  judge 

lofining  the  law,  and  the  jury  having  a  right  to  determine, 

"i  general  verdict,  upon  the  whole  question,  guilty  ur  not 

Although   the   Act   is   confined   in   its   terms   to 

proceedings,  yet,  as  Lord  Chief  Justice  Best  stated 

*  died,  *  It  is  in  principle  a  practice  applicable  i<> 

cases/     In  Parmiter  v.  Coufland,(h)  Parke,  B.,  points 

that;    and   though,  in  criminal  proceedings  for  libel, 

there  may  be  no  review,  in  civil  matters  there  are  cases  in 

li  verdicts  for  the  defendant  are  set  aside,  upon    (lie 

Ctnnd  that  the  matter  was  a  libel,  though  the  jury  fun  ml 
t  it  was  not,  A  case  was  referred  to  in  which  that 
course  waa  taken ;  and  there  is  no  technical  rule  to  pre- 
vent us  from  applying  the  ordinary  practice  of  reviewing 
the  decision  of  the  jury,  when  they  have  come  to  a  wrong 
conclusion.*'  Manic,  J.,  although  he  dissented  from  the 
aent  of  the  rest  of  the  tuurt  upon  the  particular  case, 
r  of  the  court  to  grant  a  new  trial, 
oiild  "  say  with  0  v  that  the  jury  must  have 

rriod  in  finding  a  verdict  of  not  guilty/' 
_  an  earlier  case,  where  the  jury  Yuul  inquired  wh> 
a  shilling  would  carry  costs,  and,  being  answered   in  the 
affirmative,  hail  found  a  verdict  for  the  defendant,  notwith- 
standing the  matter  was  clearly  libellous,  the  court  granted 
a  now  trial,  (c) 

A  new  trial  will  not,  however,  be  granted,  unless  it 
appears  to  the  court  that  the  jury  have  done  manifestly 
wrong  in  Ending  the  publication  not  to  be  libellous. (ii) 


Past  IV, 
OBAirntXJlt 


(*)  <;  M   ft  W   106. 


(a)  Fat's  libel  Act. 

1 


800 


LAW   OF    LIBEL, 


The 


will 


trial  merely  because 


MM  luw. 


Ga* 


Leave  to  more 


Pa*t  nr,  Tne  court  will  not  graut  a  new  trial  me: 

Txiil  damages  are  low,  unless  there  has  been  some 

uloot     on  the  part  of  the  judge,  or  a  mistake  of  their  dot y  m 

«r*ut*i  merely  the  part  of  the  jury,  or  unfair  practice  on  the  part  of  tb 

dAini^t  defendant.     There  is  no   reported  case  where  a  new  trial 

has  been  ordered,  on  this   ground,  in  an  action  for  bheL 

although  in  one  case  the  Court  of  Queen's  Bench  went  i 

far  as  to  grant  a  rule  nisi  which  was  finally   dii 

Shee,  J.,  dissenting,  (a)      In  a  case  of  Moyvll   v 

(not  reported),  the  Court  of  Common  Pleas  held  that 

practice  was  so  inexorable  as  to  preclude  the   court 

entertaining  the  motion.     On  the  other  hand,  it  is  a 

rare  thing  for  the  court  to  interfere  on  behalf  of  the 

dant,  when  the  damages  are  excessive. 

i  jury       A  new  trial  will  not  be  granted  on  the  ground  that 

onK^r  jury  have,  after  the  close  of  the  evidence,  and  during 

summing  up,  expressed  an  opinion  inconsistent  with 

formal  verdict,  (h) 

The  most  common  applications  to  the  court   in  bane 
with  reference  to  the  question  of  privilege ;  and  it  not 
frequently  happens  that  the  judge,  at  Nisi  Prius, 
leave  to  the  party  against  whom  he  decides,   to  move 
enter  a   nonsuit   or  a  verdict,  if  the  court   should  be 
opinion  that  the  direction  to  the  jury  was  wrong,  or  ti- 
the verdict  was  contrary  to  the  evidence.    The  advantage 
this  leave  is  that,  if  the  rule  is  made  absolute,  no 
trial  is  required*  (c) 

When  the  statements  charged  in  the  declaration 
on  their  face  not  to  be  libellous,  and  yet  the  jury  find 
verdict  for  the  plaintiff,  the  defendant   should   move  f 
court  in  arrest  of  judgment.     The  same  objections  may 
taken  to  the  declaration,  upon  a  motion  in  arrest  of  " 
ment,  that  could  have  been  taken  by  demurrer ;  and 
Coke's  advice  to  the  pleader  was  not  to  demur  in  act 
slander,  but  just  to  take  advantage  of  the  matters 
and  leave  the  matters  in  law,  which  always  arise  upon 
matters  in  fact,  ad  ullimuitt>(<I) 

(«)  AV%  v.  Sherlock  (L.  Rep,  1  Q.  B.  686 ;  35  L.  J.  209,  Q 
Iluulall  v.  Ilmjward  (5  Bing.  W.  C.  424);  Forsdibt  ▼.  _  Raii 

C.  P.  607 ;  37  L.  J.  301,  C.  P. ;  18  L.  T,  N,  S.  722  ;  16  W.  k  *S> 

(b)  Daniel  (3  Bing.  N,  C.  7  | 

(c)  Qardmr  v.  Skids  (13  H  B.  796) ;  Levis  v,  Ltvy  (E.  B,  &  E.  I 
27  L.  J,  282,  Q.  B.) ;  Harrison  v.  Bush  (5  E.  &  B,  344 ;  25 
Q   B.). 

(</)  4  Reports,  14  a.   For  example*  of  cases  wht-i 

<i,   BOO    //  ftotwtf  (1^  >M**nm  f, . 

(6  1*.  I), 


jmlgineut 
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Pa«t  IV. 
OHArnTxiIL 


■-'      The  motion  for  judgment  non  obstante  veredicto  is  open  to 

tH  the  plaintiff,  when  the  plea  of  justification  is  defective  in 

■  ;  point  of  law,  and  the  plaintiff,  instead  of  demurring  to  it,  has  Motkmfbr  jod*. 

H  joined  issue  upon  it,  and  that  issue  has  been  found  for  the  mm* mot- 

3   defendant,  (a) 


(a)  Clement  v.  Lewis  (10  Price,  184) ;  Morrison  v.  Harmtr  (3  Bing. 
N.  C.  769)  ;  2  Wm  Saunders,  319  d. 
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SUPPLEMENTARY  CHAPTER  TO  PART  L 

supptnrerr  to  Thb  older  Acts  of  Parliament  (27  Geo.  3,  c.  88 ;  29  Geo 
pt?LL       c.  19 ;  34  Geo.  3,  c.  23 ;  and  2  &  3  Vict.  o.  13),  dealing! 

Actoof  Parii*.  tjje  QQ^pght  in  designs,  have  been  repealed  by  the  Ac 
5  &  6  Vict.  c.  100,  (a)  which,  amended  by  subsequent  i 
(6  &  7  Vict.  c.  65;  13  &  14  Vict.  c.  104;  21&22Vict.c. 
and  24  &  25  Vict.  c.  73)  is  now  the  governing  statute 
this  branch  of  the  law  relating  to  copyright. 

Before  2  &  3  Vict.  c.  13,  copyright  in  designs  exis 
only  in  the  case  of  linens,  cottons,  calicoes,  and  musli 
That  Act  (sect.  3)  extended  the  copyright  to  fabrics  cc 
posed  of  wool,  silk,  or  hair,  and  to  mixed  fabrics  compo 
of  any  two  or  more  of  the  following  materials — linen,  cott 
wool,  silk,  or  hair. 

copyright  Copyright  in  designs  is  of  a  twofold  character  :   (1)  co; 

twofold.  right  in  the  application  of  designs  for  ornament  ;  and 

copyright  in  the  application  of  designs  to  some  purpose 
utility.  The  latter  kind  of  copyright  owes  its  origin  to 
stat.  6  &  7  Vict.  c.  65. 

I.  Nature  and  Duration  op  the  Right. 
DeHigns  ror  As  to  the  subjects  in  which  copyright  in  the  applicat 

ornamen  ^  designs  for  ornament  may  be  enjoyed,  sect.   3  of  5  i 

Vict.  c.  100,  enacts,  with  regard  to  any  new  and  origi 
design,  whether  such  design  be  applicable  to  the  or 
menting  of  any  article  of  manufacture,  or  of  any  substan 
artificial  or  natural,  or  partly  artificial  and  partly  natir 
and  whether  such  design  be  so  applicable  for  the  patte 
or  for  the  shape  or  configuration,  or  for  the  ornani 
thereof,  or  for  any  two  or  more  of  such  purposes,  and 
whatever  means  such  design  may  be  so  applicable,  whet] 
by  printing,  or  by  painting,  or  by  embroidery,  or 
weaving,  or  by  sewing,  or  by  modelling,  or  by  casting, 

(a)  Sect.  2  of  5  &  6  Vict.  c.  100,  contains  a  proviso  saving  all  rig 
under  previously  existing  copyrights. 


COPYRIGHT    IK    DE8I0K8, 

embossing,  or  by  engraving,  or  by  staining,  or  by  any  surrtB 
means  whatsoever,  manual,  mechanical,  or  chemical,       PiILt 
separate   or  combined,    that   the    proprietor  of    any   su 
design,  not  previously  published  either  within  the  Unir 
Kingdom  of  Great  Britain  and  Ireland,  or  elsewhere,  shall 
have   the  sole  right  to  apply  the  same  to  any  articles  of 
ufacture,  or  to  any  substances  as  aforesaid,  provided 
same  be  done  within   the   United   Kingdom  of  Greet 
tain  and  Ireland  [see  next  paragraph],  for  the  respect 

mentioned  in  the  Act,  to  bo  computed  from  the  time 
each  design  being  registered  according  to  the  Act. 
The  necessity  of  the  application  of  the  design  being  in 
within  the  United  Kingdom  of  Great  Britain  and  Ireland" 

since  been  done  away  with,  (a) 
Copyright   is  conditional    on   the  observance  of  certain 
juisttes,  which  are  referred  .  p.  610. 

protection  given  to  designs  of  an  ornamental  ena- 
ctor was  extended,  by  6  &  7  Vict.  c.  65,  to  designs  not  of  5 
i   ornamental   character,   but    applicable   to  purposes 

far  as  any  such  design  is,  for  u  the  shape  or  OCXK 
I  figuration  "  of  any  article  of  manufacture  having 

me  purpose  of  utility,  and  that  "  win  be  Tor  the 

le  of  such  shape  or  configuration,  or  only  for  a  part 
■ 
This  Act  does  not  extend  to  designs  which  are  within 
c  100,  38  Geo.  3,  o.  71,  or  M  Geo.  8,  c.  56 

?! 


The  p 

»lb<.ve-rm 


It    lb 

oanl 


motor  of  every  such  new  or  original  design  as  copjrifht 

1 ,  not  previously  published  within  the  United 
r  On  in  and  Ireland,  Inn  ,  fa| 

>le  right  to  apply  such  design  to  any  article,  or 
sell  any  art i do  according  li  design,  for  a 

ae,  to  be  computed  from  the  time  of  such  design 
4*red  according  to  the  Act. (6) 

ility  of  a  design  is  not  produced  by  the  u  shape  vmtywmm 
it  ion"  of  any  of  the  parts,  but   only  by  the  JR^ 
ie  of  putting  (hem  together,  the  design  me 

thin  0  &  7  Vict.  c.  65;  the  Act  not  applying  to  designs 
wh  reference   to  a  purpose  of  utility  through  the 

combination   of  parts,  independently   of  their  shape  and 
Configuration,  (c) 

Thus,  w  design  was  I  tilator,  consulting  of 

thin  i  spying  the  place  of  one  of  the  panes 

of  the  tipper  sash  of  a  window,  containing  a  whole  pane  and 
half  of  glass,  the  one  within  the  other,  ho  as  to  appear, 

(a)  By  24  *  25  Vict  c  73,  *  1  100,  a  *. 

(«)  Ity.T.  fk»*U(i  j    I     l    mfM*(       15  Jur.  773)* 
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when  the  ventilator  was  closed,  to  be  one  single  pone? 
frame  being  kinged  at  the  top,  so  as  to  open  by  meal 
a  straight  screw,  the  head  of  which  formed  a  pulley,  < 
which  were  passed  cords  for  the  purpose  of  turning  it,  I 
so  of  either  opening  or  shutting  the  ventilating  pane ;  \ 
half  pane  of  glass  being  fixed  in  the  lower  portion  <  " 
frame,  in  which  the  ventilating  frame  moved,  in 
prevent  a  downward  draught  of  cold  air ;  and  t 
of  the  design  stated  that  the  part  or  parts  of  the 
which  were  not  new  or  original  were  "  all  the  parts  tika 
per  se>  and  apart  from  the  purposes  thereof/'  and  that  vbi 
was  claimed  as  new  was  "  the  general   configuration  mi  \ 
combination  of  the  parts ;"    it  was   held  by  the  Court  < ' 
Queen's  Bench    that    the  design  was  not   for  "  the 
or  configuration"  of  an  article  of  manufacture  wit 
Act,  and  was,  therefore,  not  the  subject  of  rep 
"It  appears  to  me,"  said  Erie,  J.,{b)  "that  this  inv 
is  not  within  the  meaning  of  the  statute.     It  is  a 
combination   of  means   for  producing  an    end.      But 
statute   applies   only   to   shape   or   configuration ;    and, 
producing  the  end  which  is  here  attained,  shape  and  i 
figuration  are  immaterial.     The  figure  of  the  pane  in 
drawing  is  an  oblong  rectangle  ;  a  square  or  a  circular  j 
would   produce  the   same  result.     The  screw  is 
a  crooked  screw  would   produce   the   result    equally 
perhaps  better/*     "  Combination,"  said  Patteson, 
not  *  shape/     What  the  general  meaning  of  *  configur 
is,  I  cannot  exactly  define ;  but  the  word  must,  I  think,  1 
been  used   by  the  Legislature  to  denote  some 
shape  visible  to  the  eye.     Here  there  is  nothing  r 
the  shape ;  all  depends  upon  the  way  in  which  the  parts  i 
put  together;  that  is,  as  has  been  rightly  said,  upon 
general  combination.    The  case  is  not,  therefore,  within  i 
6  &  7  Vict.  c.  65." 

The  design  of  a  newly  invented  brick,  having  on  two 
its  opposite  sides  a  semicircular  cavity,  corresponding  \ 
a  similar  cavity  in  the  brick  which  was  to  be  placed 
to  it,  so  that  when  two  were  laid  together  a  cylinc 
aperture  was  formed ;  and  when  the  bricks  were  boDt  ii 
a  wall,  and  the  apertures  fitted  to  each  other,  the  air 
admitted  to  circulate,  and  a  saving  in  the  number  of 
required  was  effected,  was  held  to  be  a  design  which 
bo  registered  under  6  &  7  Vict.  c.  65.  (rf)     "The  nc 

fa)  Reg.  v.  BrmU  (16  Q.  B.  810;  20  L,  J.  177,  M  C  ■   15  Jv.1 
{h)  16  Q.  B,  818  (r) 
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%\t\  Wight-man,  J.,(«i)  "is  in  the  new  shape  mid  cmifigu-  su-ruutiwT  to 
Hon  of  that  ancient  article  of  manufacture  called  a  brick  ;        v***y 
I  agree  with  my  brother  Erie,  that  it  is  precisely  such 
pecimen  of  a  new  design  for  an  article  of  manufacture, 
ring  refea  •  a  purpose  of   utility,  as   might    have 

cm  referred  to  by  the  Legislature  as  explanatory  of  their 
Miing." 

applicability  of  the  Act  to  the  design  of  a  "protector 

which  r  I  in  making,  in  tho  label,  an  cyilrL 

le  and  lining  it  with  a  ring  of  metallic-  substance,  thnmgh 

I  string,  attaching  tho  label  to  packages,  passed,  waa 

bo    doubtful    by    Knight    liruce,   V.U.,   that   be 

in    injunction,    before    the    hearing,  against    an 

ingement  of  snob  design. {h) 

III      io  venter   of  a  for   a   "dog-cart    plueton  " 

imed  four  things  as  new  and  as  conducive  to  MS  utility 

design,  the   specified    purpose  of  utility  being  that 

iighcr  front   wheels  could    be   used,  or  closer   coupling 

I,  and  a  saving  in  horse  power."    Three  of  the  things 

aed  as  new   (1  ra  board,  and  tho  \> 

new  and  did  not  contribute  to  tho  utility.  Tho 
irth  (the  curved  arch  under  which  tlic  srlnsll  turned)  did 
itrib  tie  utility,  but  it  was  not  new.     It  was  held 

^t  the  design  did  not  come  within  the  paoteotioa  of  %  h  7 
It   was  held  also  that  it    was  not  protect  <l 
r  T>   &   6   Vict.  o.   IOOj  as  an   ornatnentat  design,   not 
mig  been  registered  under  that  Act.(<) 
A  design  consisting  of  a  parti*  ukr  eollocfttion  of  shaded 
an  ornamental  chain  surface,  forming 
r  the  ornamentation  of  a  woven  fabric,  was  held  to 
a  design  n*d  by  5  I  I00.(dj 

A  new  combination  of  old  patterns  may  be  "  a  new  and  n*w« 
iginal  design"  within  5  &  0  Vict.  c.  1U0,  and  entitled  to  JS^1* 

Eirotection  of  that  Act.jV) 
ins,  where  a  person  designed  a  pattern  for  woollen  cloths, 
which  large  and  small  h  li  cells  wore  so  arranged 

(«)  10  y.  B.  I 

2DeG.*  8,  420V      And  M*  MilUna 
i  its  doubter]  whether  a  moriuuuW  I 
ithin  the  m.  it.  <>f  a  parasol,  far  muring  or  lowering  it  with  an* 
r  i  for  the  ahape  or  ooungurmtkm  of  an  article  of  manii- 
flnn  tin'  A 
iibrrr  v.  Smith  (32  Bear.  200;   7  L  t  N.  8.  776;  3*  1 

(L  Bcp.  2  Eng.  h  Ir.  Ann.  3Nj 
S.  49o;  83LJJ:' 
Rrj  a  801) 

(r)  lf*rri  i  till  sN  616;  »  L.  J,  3,  Ks.) 


coFTEiGirr  rs  designs. 


Hrrrunrnrr  to 


Kew  eombina- 


that  a  border  of  the  larger  cells  surrounded  an  \nc\mi 
portion  of  the  smaller  cells,  though  neither  the  large  w 
the  small  honeycomb  was  new,  it  was  held  by  the  Coot  4 
Exchequer  Chamber,  reversing  the  decision  of  the  Coaita* 
Exchequer,  that  this  combination  of  the  two  was  a  new  n4 
original  design  within  the  ineaningof  the  Act. 

UI  cannot  help  thinking,"  said  Wightman,  J.,  "thattki 
Court  of  Exchequer,  in  their  decision,  proceeded  spot  I 
supposed  analogy  between  the  case  of  an  inv 
which  a  patent  is  obtained,  and  a  design  which  com 
uiuler  the  protection  of  the  Act  for  amending  the  km 
relating  to  the  copyright  of  designs  for  ornamenting  artacfei 
of  manufacture.  The  Act  uses  the  words  '  any  new  mi 
original  design.'  That  is  not  a  project  or  idea  in  the  natia 
of  an  invention,  but  the  representation  of  something  wbi 
a  draughtsman  has  for  the  first  time  produced .  If  thai  b 
the  true  meaning  of  the  word  *  design/  there  is  do  doth 
in  this  ease  that  there  was  a  design;  for  there  was  a  driv- 
ing, and  it  was  an  original  drawing.  It  is  true  that  tfl  ife 
component  parts  had  already  been  produced ;  but  no  cm 
had  produced  such  a  pattern.  It  was  said  in  the  oaaB 
below,  that  this  was  *  a  mere  combination  in  a  manner  «ci» 
known/  So  it  is  with  a  picture  :  all  its  parts  may  be  di 
but  the  combination  forms  a  new  design/' (6) 

80  it  has  been  held  that  a  new  and  original  comb; 
to  be  protected  as  a  design,  may  be  the  result  of 
neously  applying  two  old  and  known  designs  to  the 
meuting  of  a  button,  (c) 

But  where   four  old  designs  were   respectively 
to  three   ribbons  and  a  button,  the   three  ribbons 
then  united  so  as  to  form  a  badge,  Lord  Hat  he  1 
Vice-Chancellor  Wood)     considered    it   so    very   uoul 
whether   this   union    amounted    to    a   new    design 
5  &  6  Vict.  c.  100,  that  he  refused  to  grant  an  inj 
to   restrain   the  manufacture   and  sale  of  a    flimily 
hination,(<£) 

The   new   combination   must,  however,   in    order  to 
protected,  constitute  one  design,  and  not  a  multiplicity 
designs,  (e) 

(a)  Harrison  v.  Taylor  (4  H.  &  N.  815  ;  29  L.  J,  3,  Ex,). 

(h)  4H.&K  820. 

(c)  Reg.  v.  Firman*  referred  to  by  Lord  Campbell,  C.J..  in  Xnrtm 
NichoUs  (1  EL  &  EL  766 ;  27  L.  J 
181) ;  and  arguendo  in  Harrison  v.  Thvkr  (3  H.  &  N.  &01t  $041 

(</)  Muitoney  v,  Sterens  (10  L.  T.  ifr.  S.  U> 

(V ,  tfortm  v.  NiokoiU  (1  EL  &  EL  761  ;  27  L  J,  225,  Q.  B 
K    120;    .tt  L.T.131). 
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Thus,  where  a  person  claimed   the  protection  of  5  &  6  s^mmmt  i 
C.  100j  for  a  shawl  which  ho  contended  was  new  in         — 
f  of  the  five  following  points:     (I)  a  reversible  doth, 
tli  the  two  sides  of  different  texture  and  colours ;    (2)  a 
Hop   pattern  on   parts  of  the  shawl;     (8)  a  particular 
ler  round  the  shawl;    (4)  a  particular  configuration  of 
corners  of  the  shawl ;    (5)  a  newly-inventod  fringe  to 
und   tbc  shawl ;    all  which  points  had  been  in  public 
fox©,  but  the  combination  of  them  in  the  case  of  his 
shawl  was  new,  the  Court  of  Queen's  Bench  was  strongly 
1    to    think    that    such  a  combination   was  not   a 
Msigu"  within  the  meaning  of  tho  Act.(a)     "The  tivo 
points  relied  upon/'  said  Lord  Campbell ,  C.J.,  "  being  all 
old,  no  disl  is  to  be  made  between  them  and  any 

in  the   texture,  configuration,  or  ornaments  of  the 
shawl.     Therefore  the  combination  supposed  to  constitute 
lO  design  which  the  plaintiff  now  seeks  to  protect,  com  pre* 
Is  all  that  is  to  be  discovered  on  both  sides  of  the  shawl, 
colour  as  well  as  shape.     We  do  not  doubt  that  a  combina- 
a  *  design  *  within  the  meaning  of  the  statute : 
and  wo  adhere  to  the  decision  of  this  court  in  R*mj,  v.  Firman, 
llarrutonv*  Taylor,(b)  that  a  new  and  original  com- 
bination, to  be  protected  as  a  'design/  may  be  the  result  uf 
mtnulUiii  <m>ly  applying  two  old  and  known  designs  to  tho 
ittiug  of    a  button.      But,    having    regard   to   t1 
igtngf  Of  the  Act  <>f  Parliament,  and  to  the  object  of  the 
urr,  we  think  that  the  result  of  the  combine i«.n,  to 
protected  as  a  'design/  must  be  one  design  and  not  a 
pli  The  statute  does  not  mention  any 

of  manufacture  being  a  design,  but  considers  the 
gn  to  be  protected  as  '  applicable  to  the  ornamenting  of 
article  of  manufacture.      The  *  design '  is  always 

different  from  the  'article  of  manufacture  or  the 
>  which  it  is  to  bo  applied/  This  is  particularly 
to  bo  observed  in  sect.  3,  in  which  tho  articles  of  manu- 
facture are  enumerated,  #to  which*  the  design  *ia  to  be 
applied.1  An  ornament  for  a  lady's  gown  may  well  be  a 
-ign  *  to  be  protected,  although  the  ornament  be  tho 
result  of  a  new  combination  of  lace  and  ribands :  but  the 
whole  gown  itself  could  hardly  bo  such  a  '  design/  although 
l>e  granted  that  the  compound  parts  ana  ornaments, 
before  well-known  separately,  are  arranged  according  to  a 
fashion  entirely  new.  Such"  an  extension  of  the  statute  is 
quite  unnecessary  for  the  object  which  the  Legislate 
Varum  v.  NkholU  (I  El,  &  EL  761 ;  27  L.  J.  225,  Q   I       1  If.  R 


II    131). 
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3  to  have  had  in  view ;   and  we  need  not  point  out  At 
public  inconvenience  which  would  arise  if  we  were* 
uch  a  construction  upon  it." 

o  duration  of  the  copyright  in  designs  for  oraamesBl 
)scs  varies  according  to  the  class  of  articles  to  vfciA 
are  applicable. 

e  various  terms  are  to  be  computed  .from  the  time  of 
esigns  being  registered  according  to  the  Act  (5  4  f 
c.  100,  s.  3),  and  are  as  follow  : 

I.  Articles  of  manufacture  composed  wholly  or>  f»     ^^ 
chiefly  of  any  metal  or  mixed  metals  ...j"      Te^MI1* 

I.  Articles  of  manufacture  composed  wholly  or" 
chiefly  of  wood  ..,         

3.  Articles  of  manufacture  composed  wholly  or 
chiefly  of  glass  

1.  Articles  of  manufacture  composed  wholly  or 
chiefly  of  earthenware.  Also  ivory,  bone, 
papier  mache,  and  other  solid  substances  not 
already  comprised  within  classes  1,  2,  or  3(a) 

b.  Paper  Hangings 

5.  Carpets,  and  all  articles  of  manufacture  com- 
monly known  by  the  name  of  floor-cloths  or  I 
oil-clothrft)        J 

7.  Shawls,   if   the  design  be  applied  solely   by") 

printing,  or  by  any  other  process  by  which  !  Nine  caksfc 
colours  are  or  may  hereafter  be  produced  i      month*, 
upon  tissue  or  textile  fabrics ...  J 

B.  Shawls  not  comprised  in  class  7  ...  ...     Three  yean 

[).  Yarn,  thread,  or  warp,  if  the  design  be  applied)  v-       "  «te 
by  printing  or  by  any  other  process  by  which ^  *^me  ~™ 
colours  are  or  may  hereafter  be  produced     ...^       months. 
ii-  *-i__.__  .i    -*   »•    _  -  Three  years:  but  nV 

term  must  expire  « 
the  31st  of  Decembf 


Three  yen 


Woven  fabrics,  composed  of  linen, 
cotton,  wool,  silk,  or  hair,  or  of  any 
two  or  more  of  such  materials,  if  the 

design  be  applied  by  printing,  or  by  i      in    the   second  rta 
any  other  process  by  which  colours  '      after  the  year  in  waxi 
are  or  may  hereafter  be  produced 
upon  tissue  or  textile  fabrics,  except- 
ing the  articles  included  in  class  11. 


the  design  is  regis- 
tered, whatever  ih* 
day  of  registration.^) 

Designs  for  ornamenting  ivory,  bone,  papier  mach*.\  and  oifcff 
ih&tances  not  comprised  within  classes  1,  2,  or  3,  have  been  addd 
*  4  by  13  &  14  Vict.  c.  104,  s.  8. 

Floor-cloths  and  oil -cloths  have  been  added  to  class  6  by  6*7 
.  65,  a.  5. 

Fhe  duration  of  the  copyright  in  designs  applicable  to  articles  d 
th  class  was  only  nine  calendar  months  by  5  &  6  Vict.  c.  KB\ 
It  has  been  extended  as  above  by  21  &  22  Vict.  c.  71.  s.  3. 
pus  for  sewed  muslin  collars,  transferred  to  the  muslin  by  prim- 
stamping  with  lithographic  ink  or  other  colour,  aud  which.  tf 
or  stamped  with  the  pattern,  are  worked  by  a  needle  on  tw 
and  present,  when  finished,  the  appearance  of  ornamcaa! 
only,  have  been  held  to  come  within  class  10  (£oicWi~#  v.  Br***- 
u.  Hep.  293.) 
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L  Am  11.  Woven   fabrics,  composed  of  linen,  cotton,  j  Supplmiot  w 

ml\  wool,  silk,  or  hair,  or  of  any  two  or  more  Part  I. 

of  such  materials,  if  the  design  be  applied  by 
printing,  or  by  any  other  process  by  which 
*'  colours  are  or  may  hereafter  be  produced  \  ,.,, 

t  upon  tissue  or  textile  fabrics,  sucn  woven  \  inreeyear8' 

fabrics  being  or  coming  within  the  description 
^:  technically  called  furniture,  and  the  repeat  of 

the  design  whereof  shall  be  more  than  twelve 

inches  by  eight  inches «. 

„  12.  Woven  fabrics,  not  comprised  in  any  preceding  *J 

^  class-      1  Twelve  calen- 

„  13.  Lace,  and  any  article  of  manufacture  or  sub-  j  dar  months. 
~  stance  not  comprised  in  any  preceding  class...  J 

-    The  duration  of  the  copyright  in  designs  for  purposes  of  in  designs  for 
-afcility  is  three  years  from  the  time  of  registration. (a)  SSKT"°f 

The  Board  of  Trade  may  from  time  to  time  order  that  the  Extension  of 

copyright  of  any  class  of  designs,  or  any  particular  design  o^lnSe?0*"1 

Registered  under  5  &  6  Vict.  c.  100,  may  be  extended  for 
""  inch  term,  not  exceeding  the  additional  term  of  three  years, 

is  it  thinks  fit;    and  may  also  revoke  or  alter  any  such 

Order  as  may  from  time  to  time  appear  necessary,  (b) 

Whenever  any  order  for  the  extension  of  the  period  of 
Jlopyright  is  made  by  the  Board  of  Trade,  it  must  be 
^registered  in  the  office  for  the  registration  of  designs ;  and, 

daring  the  extended  term,  the  protection  and  benefits  oon- 
Sferred  by  the  Designs  Acts  are  to  continue  as  fully  as  if  the 
fOriginal  term  had  not  expired,  (c) 

:     The  consequence  of  registering  a  design  under  a  wrong  consequence  of 
class  has  not  been  judicially  determined.  SSeTi^fng 

In  one  case,(d)  a  rule  nisi  for  a  certiorari  to  quash  a  con-  cla88 
Yiction  by  justices  under  5  &  6  Vict.  c.  100,  was  granted 
Oil  the  ground  that  the  prosecutor  had  registered,  under 
class  2,  a  design  for  the  application  to  straw  hats  of 
an  ornamental  border,  composed  of  the  Brazilian  pine, 
the  proper  registration  of  which  would  have  been  under 
class  13. 

This  cannot,  however,  be  regarded  as  a  sufficient  autho- 
rity for  the  proposition  that  a  design  may  be  pirated  because 
the  proprietor  has  registered  it  under  a  wrong  class.  "  It 
would  be  a  strange  construction,"  said  an  Irish  judge, (e) 
u  to  put  on  the  statute,  to  say  that  if  the  designer  registered 
wrong,  the  pirate  would  have  a  right  to  use  his  design." 

The  term  "  proprietor"  is  explained  by  sect.  5  of  5  &  6  who js^ 
Vict.  c.  100.     That  section  enacts,  "  that  the  author  of  any  """™1- 

(a)  6  &  7  Vict.  c.  66,  s.  2.  (b)  13  &  14  Vict.  c.  104,  s.  9. 

(c)  lb.  (ff)  Reg.  v.  West  (17  L.  T.  83). 

(e)  Moore,  J.,  Lowndes  v.  Brown  (12  Ir.  L.  Rep.  303). 

E  E 
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mmi  10  such  new  and  original  design  shall  be 
E>wL      prietor  thereof,  unless  be  have  executed  the  work 
of  another  person  for  a  good  or  a  valuable 


TwoTMoiattw 
to  oofiynght 


which  case  such  person  shall  be  considered  fbep 
and  shall  be  entitled  to  be  registered  in  the  pb 
author  ;(a)  and  every  person  acquiring1  for  a  good 
able  consideration  a  new  and  original  daaign,  ok 
to  apply  the  same  to  ornamenting  any  one  or  mo 
of  manufacture,  or  any  one  or  more  Booh  sabi 
aforesaid,  either  exclusively  of  any  other  perste 
wise,  and  also  every  person  upon  whom  the  m 
such  design  or  such  right  to  the  application  tin 
devolve,  shall  be  considered  the  proprietor  of  the 
the  respect  in  which  the  same  may  nave  been  so 
and  to  that  extent,  but  not  otherwise.0 

The  word  "  proprietor"  has  the  same  meanin 
Act  (6  &  7  Vict  0.  66),  relating  to  designs  for 
of  utility,(fc)  and  also  in  the  Act  (13  *  U  Vk 
relating  to  the  "  provisional  registration"  of  desig 

The  Copyright  of  Designs  Acts  are  to  apply 
where  the  inventor  or  proprietor  of  the  design 
well  as  where  he  is,  a  subject  of  Her  Majesty  ;  ai 
to  be  construed  as  applying  to  the  subjects  of  Hi 
only.(d) 

II.  Reoistiultion. 

Two  requisites  must  be  observed  in  order  to  < 
proprietor  of  a  design,  whether  of  an  ornamental  < 
character,  to  a  copyright  in  it:  First,  the  del 
be  registered  in  the  manner  provided  by  statute ; 
every  article  to  which  it  is  applied,  after  pnblical 
design,  must  have  on  it  a  mark  denoting*  that  i! 
registered,  with  the  date  of  registration. 

Sect.  4  of  5  &  6  Vict.  c.  100,  provides  as  to  d 
ornament,  "  that  no  person  shall  be  entitled  to  i 
of  this  Act,  with  regard  to  any  design  in  reap 
application  thereof  to  ornamenting  any  article  oi 
tore,  or  any  such  substance,  unless  such  design  h 
publication  (e)  thereof  been  registered  according  t 
and  unless,  at  the  time  of  such  registration,  su 
have  been  registered  in  respect  of  the  applicatd 
to  some  or  one  of  the  articles  of  manufacture  or  1 

(a)  See  APCrae  y.  Holdsworth  (2  De  G.  &  8.  49 
(6)  6  &  7  Vict.  c.  65,  s.  6. 

(c)  See  13  &  14  Vict  c  104,  s.  16. ;  pott,  p.  61! 

(d)  24  &  26  Vict  c.  78,  88. 1,  2. 

(e)  See  Daty^  v.  Jart*  (2  Maa  &  Gar.  2&1> 
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PautI 


Mark  of  r*ffU- 


Hnprised  in  the  above-mentioned  classes,  by  specifying  the  I 

of  i  lu*  class  in  respeot  of  which  such  registration  is 

1  unless  the  name  of  such  parson  shall  be  registered 

Carding  to  this  Act  as  a  proprietor  of  &ach  design,  and 

less  after  publication  of  such  design  every  such  article  of 

lufacture,  or  such  substance  bo  which  the  same  shall  bo 

applied,  published  by  him,  hath  I  ,  if  the  article  of 

lufacture   be  a  woven   fabric   for  printing,  at  one  end 

f,  or  if  of  any  other  kind  or  BUGS  lubatanoe  as  afore- 

nl,  ut  the  end  or  edge  thereof,  or  other  oonn 

in,  the  letters  u  Hd,"  together  with  such  number  or 

sr,  or  nil  ruber  and  letter,  and  in  ■abb  form  as  shall 

load  with   the  date  of  the  registration  of  such  design 

irding  to   the   registry  of  designs  in  that  behalf;   aiul 

ch  marks  may  bo  put  on  any  such  article  of  manufacture 

snch  substauee.  either  by  making  the  same  in  or  on  the 

vhieh  sueh  article  or  such  substance  shall 

r  by  attaching  thereto  a  label  containing   met 

As  to  designs  for  purposes  of  utility,  sect,  3  of  6*  &  7  \ 
65,  enacts  that  no  person  shall  be  entitled  to  the  benefit 
f  unless  the  design  has,  before  publication  thereof, 
en  registered  according  to  the  Act,  and  unless  the  name 
of  such  person  shall  1-  red  according  to  I  as  a 

it,  and  unless,  after  pub!  i 

le  of  mannl  made  by  him 

*ccot  which  such  design  is  used, 

has  thereon  the  irctd  **  Registered,"  with  the  date  of  regis* 
trnl 

If   the    pn.prii-ror,  whether    English    or   foreign,  sells 
registered  article  abroad,  without  the  letters  "  Kd,"  (under 
6  *  8  \     i        I  he  word  "  Registered"  (under 

&   7   Vict,  c.   65,  s,  3)   b<-  loses   the  copyright  in 
eeiffn,(<ij 
here  the  \\  who  had  registered  a  design  for  lace 

uudcr   5  &  0  Vict.,  c.    100,  were  shown  to  have    sold    a 
quantity   of  laee,  ^uno   pattern,  in    France,   wi* 

[    thereto    the    letters  "  KV'    and    the    distill 
number,  as  required  by  I  of  Itti    Aet,  Lord 

inilly,  M.R.,  held  that  they  bad  lost  the  copyright.      N 
faring  t  of  the  Aet,  and  the  subaeqn 

7J  (enacting  that  former  Acts  shall 
be  construed  as  if  the  words  lfjp  dono 

within  the  United  Kingdom  of  Great  Britain  and  Ireland," 

(«)  Saraa*  v.  Htmel  (32  Bca*.  146,  151 ;  7  L.T,  N.S.  G60;  32  I*  J. 
MO,  Ch.). 

BB2 
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bi  10  wore  not  contained  in  them),  his  Lordship  obsenrad:  "Th 
LL  plaintiffs  Bay  wo  are  foreigners,  and  ibis  pari  of  the  44 
does  not  apply  to  articles  published  abroad*  Why  afltl 
What  is  there  to  say  that  it  means  published  within  Engfcst 
or  Ireland  ?  What  power  has  the  court  to  introduce  ■* 
the  Act  these  words,  which  relate  to  all  foreigners  as  wells 
to  all  Englishmen  ?  I  am  of  opinion  that  the  condition,  III 
performance  of  which  is  necessary,  is  just  as  general  at  III 
benefit  given  by  the  Act,  and  that  if  a  foreigner  choose  ti 
take  the  benefit  of  this  statute,  he  must  comply  with  ii 
conditions,  and  put  on  the  registered  article  the  lntfar 
"  Rd,"  and  if  he  do  not,  he  loses  the  benefit  of  the  Ad 
It  is  not  of  the  slightest  importance  whether  the  sale  is  4 
Calais  or  at  Dover :  the  spirit,  the  meaning,  and  the  worJi 
of  the  Act  are  clear,  and  they  apply  to  every  person  and* 
every  place." 

A  bill  to  restrain  the  infringement  of  the  copyright  is  » 
registered  design  is  not,  however,  demurrable  for  wanfttf 
an  allegation  that  the  letters  "  Rd,"  had  been  attached  to 
every  article,  (a) 

Where  the  inventor  of  new  designs  published  and  soH 
them  in. a  book,  registered  under  the  5  &  6  Vict.  c.  100,  ui 
containing  a  notice  that  persons  wishing  to  mann&ota* 
them  for  purposes  of  sale,  must  have  the  inventor's  per- 
mission, it  was  held  that  the  book  did  not  require  to  b 
stamped  with  the  letters  "  Rd,"  under  sect.  4  of  tne  Act.(ty 
It  was  held  by  the  majority  of  the  Court  of  Queen1! 
Bench  (Lord  Campbell,  C.J.,  and  Wightman,  J.;  du*ea* 
tiente  Coleridge,  J.),  in  the  case  of  Hey  wood  v.  Potter  9{e)  ibt 
the  sale  of  patterns  only  of  certain  small  pieces  of  paper- 
hangings  containing  the  whole  design,  registered  under 
5  &  6  Vict.  c.  100,  but  not  bearing  the  letters  "  Ed,w  dis- 
entitled the  proprietor  to  protection  against  parties  copying 
the  design  from  such  pattern  pieces,  and  publishing  articles 
with  such  design  applied  to  them.  The  majority  of  the 
court  considered  that  these  pattern  pieces  were  "  articles  of 
manufacture"  within  sect.  4  of  the  Act,  and  that  eroj 
article,  containing  the  design  secured,  should,  if  put  forth 
by  the  manufacturer  in  the  ordinary  course  of  trade,  contain 
the  mark  intended  to  be  a  caution  to  the  public  that  the 
design  of  the  article  had  been  secured  to  the  proprietor  by 
registration.     Lord  Campbell  said  he   could  not  see  that 

(a)  Sarazin  v.  Hamel  (32  Beav.  145, 151 ;  7  L.  T.  N.  S.  660 ;  82  L  J. 
870,  Ch.). 

(b)  De  la  Branchardiere  v.  Elrery  (4  Exch.  380 :  18  L.  J.  881.  Ex.). 

(c)  1  E.  &  BL  439  ;  22  L.  J.  133,  Q.B. 
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y  limit  was  fixed  to  the  size  of  the  article  su  put  forth, 
leridge,   J.,   on    the    other   hand,  considered    thai    these        ***** 
pii'i-rs,  sold  merely  ms,  could  not  properly  U 

Bldered  as  paper  hangings.     "  There  is/'  he  said,  "a  broad 
traction,  as   tr    seems  to  m^  between  thr  pattana  of  an 
icle  and  the  article  itself;   between  what  is  the  ordinary 
ibject  of  trade  and  what  is  put  forth,  as  it  were,  to  in<l 
cli  trade." 

.  I  of  21  &  22  Vict.  c.  70,  now  provides  that  nothing 
the    1th  vrtmn  t  of  Designs  Act,   1842 

ml    or    be   rnnstru.  .1   to   deprive   the 

prietoff  of  any  new  and  original  design,  applied  to  orna- 
ig  any  article  of  manufacture  oo  in  tbfl   LOtl 

,  of  the  bonctits  of  the    Obpyrigln    of  Designs  Acts, 
of  this  Act,    provided    there   shall    haw   \hhmi    prinU-d 
such  articles,  at  each  end  of  the  origin 
e  name  aud  address  of  such  proprietor!  and   th»     sTOTQ 
hrnl,''     togetlfflT   with    the  years    for    which    surh 
wigu  was  register*  <L 

We    have    already  seen (<0    that    any    sculpt  ur>-,    m odl 3*  HcuipMus. 
py,  and  cast,  within  t1  Q  01  the  Se ulptnrr  <'"|'V-  S^T**1*"4 

■fit  Acts,  may  be  registered  undor  the  D  itt 

e  case  of  such  designs  it  is  not  necessary  h)  pttl  00  any 
ark  ni\v\  rely  the  worn  **  Registered, 

i  t\w  date  Of  regi.*t  rati- ■!!,(/») 

pmpooo  ofoairj  effect  the  provisions  ofj 

^ht  of  Designs  Acts,  th«-  Lordfl  of  tnO  Commit 
thr  Privy  Coiinril  lor  the  consideration  of  all  mv 

and  plantations  are  empowered  to  appoint  a  pers- 
a  registrar  of  designs  for  articles  of  manufacture,  and, 
they  see  fit,  an  M8U  gistrar,  and  other  necessary 

officers  and  servants;  and  such  registrar, assistant  regiv 
officers,  and  servants,  are  to  hold  thflir  oAota  during  the 
pleasure  of   the    i  (lu  I    <  *uch 

registrar  is  to  havo  a  seal  of  office.      The  Coma 

•  usury  may  from   fast)   f  fa   bbe  nlaT 

Other  ron  I   Booh    regiatnrj  assistant  registrar, 

kflfln  and  servants,  (c) 
The    boidfl  of  the  may,  subject  U- 

provisions  of  tho  Acta,  make  rules 

uties  of  tin-  oflOi  of  the  registrar, 

a)  4a*.  a,  U 

c,  lOt,  *,  6,  and  the  directions  issued  hy  the 
ird  of  Trade  for  irgUtration  of  design*,  set  c« 

imrtftfti'.  100,*,  II. 

5*6  Vict,  c,  100,  i   14      1  ho  directions  issued  by  the  It*«ml  of 
for  registering  designs  will  be  found  in  the  *nf*ndti  to  this  s 
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3  Board  of  Trade  may  also  from  time  to  time 
and  revoke  rules  and  regulations  with  respect  to  i 
of  registration,  and  the  documents  and  other 


particulars  to  be  furnished  by  persons  effecting  reg»  I 
n  and  provisional  registration  under  these  Acts,  <v  | 
r  13  &  14  Vict.  c.  104.(a)  { 

[  such  rules  and  regulations  are  to  be  published  in  lb 
on  Gazette,  and  forthwith  upon  the  issuing  thereof* 
Ld  before  Parliament,  if  Parliament  be  sitting,  and  I 
Eminent  be  not  sitting,  then  within  fourteen  days  ate 
oinmencemcnt  of  the  then  next  session.  (/>) 
ch  rules  and  regulations,  or  any  of  them,  are  also  toW 
shed  or  notified  by  the  registrar  of  designs  in  sai 

manner  as  the  Board  of  Trade  shall  think  fit  to  direct-M 
e  registrar  is  not  to  register  any  design  in  respefl 
y  application  of  it  to  purposes  of  ornament,  unless  k 
•nished,(</)  in  respect  of  each  such  application,  with  n» 
s,  drawings,  or  prints  of  the  design,  accompanied  viA 
Lame  of  every  person  who  claims  to  be  proprietor,  or  of 
tyle  or  title  of  the  firm  under  which  such  proprietor 
be  trading,  with  his  place  of  abode  or  place  of  carryaf 
is  business,  or  other  place  of  address,  and  the  numbff 
e  class  in  respect  of  which  such  registration  is  m*fe 
registrar  is  to  register  all  such  copies,  drawings,  or 
s,  from  time  to  time  successively,  as  they  are  received  by 
for  that  purpose  \  and  on  every  such  copy,  drawing,  or 
-  to  affix  a  number  corresponding  to  such  succession. 
j  also  to  retain  one  copy,  drawing,  or  print,  and  to  fik 
his  office,  and  return  the  other  to  the  person  by  wlkfli  j 
s  been  forwarded  to  him;  and,  in  order  to  give  ready  ' 
is  to  the  copies  of  designs  so  registered,  lie   is  to  di» 

copies  of  designs,  and  keep  a  proper  index  of  eaui 

le  registrar  is  not  to  register  any  design  for  the  shape 
mfiguration  of  any  article  of  manufacture,  unless  he  be 
shed  with  two  exactly  similar  drawings  or  prints  of 
design,  with  such  description  in  writing  as  mav  te 
ssary  to  render  the  same  intelligible  according  to  to 
ment,  together  with  the  title  of  the  design,  and  uV 
?  of  every  person  who  claims  to  be  proprietor,  or  •■! 
style  or  title  of  the  firm  under  which  such  proprietor 
be  trading,  with  his  place  of  abode,  or  place  of  carrvii^' 
usiness,  or  other  place  of  address.  (/) 

13  h  14  Vict.  c.  104,  s.  10.  (h\  lb,  (0)  J}. 

The  Designs  Otlict'  is  at  No.  1,  Whiteluill. 

b  &  6  Vict.  c.  100,  a.  15.  (/)  6  &  7  Vict.  c.  66,  s.  ^ 
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\*\y  ratife  dm  wing  or  print,  together  with  the  title?  aud 

ription  of  the  design,  and  the  name  and  address  of  the 

prietor,  are  to  be  on  one  sheet  of  paper  or  parchment, 

un   the  same  side  thereof:    the  size  of  the   sheet  is 

not  to  exceed   twenty-four   inches   by   fifteen    inches,    and 

i>  to  be  left  on  one  of  the  said  sheets  a  blank  space 

on  the  same  side  on  which  are  the  said  drawings,   title, 

description,  name,  and  address,  of  the   size  inches 

by  four  inches,  for  the  certificate  herein  mentioned.     The 

vings  or  prints  are  to  be  made  on  a  proper  geometric* 

scale ;  and  the  description  must  set  forth  such  part  or  parts 

of  the  design  (if  any)  as  shall  not  be  new  or  original. (a) 

The  registrar  is  to  register  all  such  drawings  or  prints 
from  time  to  time  as  they  are  received  by  him  for  thut 
purpose;  and  on  every  such  drawing  or  print  to  affix  I 
number  corresponding  to  the  order  of  succession  in  tin 
,I*giater,  and  retain  one  drawing  or  print,  which  he  h  to  tile 

Iand  return  the  other  to  the  person  by  whom  it 
hits  been  forwarded  to  him ;  and,  in  order  to  give  a  ready 
**  to  the  designs  so  registered,  he  ifl  to  keep  a  proper 
index  of  the  titles  thereof.  ('') 

Upon  every  copy,  drawing,  or  print  of  an  original  design 
so  returned  to  the  person  registering  as  aforesaid,  or 
attached  thereto,  and  upon  every  copy,  drawing,  or  print 

(received  for  the  purpose  of  such  registration,  or  of 
the    transfer  of    such   design    being   certified    thereon    or 
attached  thereto,  the  registrar  is  to  certify  under  his  1mm  1 
that  the  desigu  has  been  so  registered,  the  date  of 
tration,  and  the  name  of  the  registered  proprict 
I  or  title  of  the  firm  under  which  such  propi 

may  be  trading,  with  his  place  of  abode  or  place  of  carrying 
on  his  business,  or  other  place  of  address,  and  also  the 
number  of  such  design,  together  with  such  number  or 
litter,  or  number  and  tetter,  and  in  such  form  at  shall  be 
yed  by  him  to  denote  or  correspond  with 
registration,  («) 

ch  certificate  made  on  every  such  original  desiju' 
iUcn  i  roof,  and  purporting  to  bo  signed   by  the 

istrar  or  ■  1  *  - 1  >  - .  itrar,  and  purporting  to  have  the 

1   of  office  of   such  registrar  D    t\u- 

of  evidence  i  nftntry,  t<>  be  sufficient  pr 

the  design,  and  of  the  name  of  the  proprietor  therein 
mentioned,  having  been  duly  registered;  and 
'  the  comnieue  the  period  of  registry;  and 


r**T  l 


of 

Of 


'«)  6  &  7  Vicrt.  c.  65,  «  8, 


c)  b  *  6  V  a.  16;  6  It  7  VUgL  c,  65,  *.  0. 


s 

Of  the  person  named 

proprietor;  and 
Of  the  originality  of  the  design;  and 
Of  the  provisions  of  this  Act,  and  of  any  nb 

which  the  certificate  appears  to  be  made,  haih| 

complied  with : 

id  any  snch  writing  purporting  to  be 

the  absence  of  evidence  to  the  contrary,  to  be 
evidence,  without  proof  of  the  handwriting  of  ths 
re  thereto,  or  of  the  seal  of  office  affixea  thereto 
)  person  signing,  the  same  being  the 
ristrar.(a) 

If  in  any  case  in  which  the  registration  of  a 
required   to  be  made    under  either   of   the 
rts,  it  appears  to  the  registrar  that  copies,  draws 
ints,  as  required  by  those  Acta,  cannot  be 
art  it  is  unreasonable  or  unnecessary  to  require 
ly  dispense  with  such  copies,  drawings,  or  prints  - 
iy  allow  in  lieu  thereof  such  specification  or  description! 
iting  or  in  print,  as  may  be  sufficient  to  identify* 
ider  intelligible  the  design  in  respect  of  which  regisl   *" 
desired.     Whenever  registration  shall  be  ao  made 
Bence  of  such  copies,  drawings,  or  prints,  the 
to  be  as  valid  and  effectual  to  all  intents  and  mupe— 
such  copies,  drawings,  or  prints  had  been  furnished.^ 
If  any  design  is  brought  to  the  registrar  to  be  regntof* 
der  5  &  6  Yict.  c.  100,  and  it  appears  to  him  thrti 
ght  to  be  registered  under  6  &  7  Vict.  o.  65,  he  wtf 
fuse  to  register  it  otherwise  than  under  the  latter  AA 
d  in  the  manner  thereby  provided,  (c) 
If  it  appear  to  him  that  the  design  brought  to  be  rega- 
led under  either  Act  is  not  intended  to  be  applied  to  «J 
iicle  of  manufacture,  but  only  to  some  label,  wrapper,  or 
ler  covering  in  which  such  article  might  be  exposed  fa 
e,  or  that  the  design  is  contrary  to  public  morality  cr 
ler,  he  may  also,  in  his  discretion,  wholly  refuse  to  ngi- 
•  the  design,  (d) 

The  Lords  of  the  Committee  of  Privy  Council  may,  ho*- 
er,  on  representation  made  to  them  by  the  proprietor  of 
y  design  so  wholly  refused  to  be  registered,  if  they  s4J 
i  fit,  direct  the  registrar  to  register  such  design ;  where- 
on he  is  required  by  the  Act  to  register  the  same 
3ordingly.(e) 

a)  5  &  6  Vict.  c.  100,  s.  16 ;  6  &  7  Vict  c.  65,  s.  6. 

b)  13  &  1-1  Vict.  c.  104,  s.  11. 

i')(i*7  Vict  a  65,  s.  9.  (d)  lb.  (r)  ft 
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tie  registration  of  any  pattern  or  portion  of  an  article  <>l 
tiro  to  which  a  design  is  applied,  instead  or  is  Ken 
copy,  drawing,  print,  specification,  or  description  ha 
tin^r.  baa,   b]    -I    <V    88  N'ii  t.  o.  70,  s.  5,  been  udfi  M 
I   effectual  to  all  intents  and  purposes  as  if  snch 
drawing,  print,  specification,  or  description  in  writing 
furnished  to  the  Registrar  under  the  Copyright 
signs  Acts. 

pviously  to  this  enactment,  it  was  held,  in  the  case  of 
,V.  NtfiholUf,{a)  an  insufficient  registration  of  b 

oopy  <>f  the  article  to  which  it  was  intended 
applied,  with  the  design  upon  it,  unless  it  was  clearly 
from    the   inspection    of   the    article,    what    tin* 
itended  to  be  dimmed  was,  as  in  th< 
-hanging, (ft)     "A  section  of  the  paper/'  said    I 
t  bell,   C.J.,  "having   the   design  impressed    upon    it, 
j It!  clearly  di  claim  of  the  invent  \<>uld 

put  tip   registrar  in  possession  of  alt  the  mfora 
night1  D able  him  to  perform  the  duties?  ini  j 

i  hi  in.     But  the  plaintiff,  by  leaving  one  of  his  shawls 
the  registrar,  gives  no  inform  f  the  nature  of  his 

<1  cannot  we  think,  be  said  t«-   !  -lervd  his 

bora  liatherley  (when  Vico-Clroucc)lor   W 

i   a  different  view  of  this  case,  and  was  of  opinion 

fho  p  da  of  the  Act  (5  A  6  Vict.  c.  100,  a,  15)  had 

tly  complied  with  by  furnishing  the  iv^nstwr 

:i  »p  of  the  shawl  itself,  to  which  the  cl 

Bid  ;  but  the  plaintiff  was  required  to  establish  his  title 

•w 

Ivory  person  is  to  be  at  liberty  to  iuspoct  any  design  of 
ch  the  copyright  has  expired,  on  payment  ol  snch  lee  as 
A  by  the  Act.(</) 

h  regard  to  in  of  which  '  right  has  not 

•'  Bacn  design,  or  by 

In  writing,  or  by  any  person  specially  authorised  by 

registrar,  and  then  only  in  the  |  of  the  n  MjUtrar, 

■  person  holding  an 

1  not  so  as  to  take  a  copy  ol  any  such 

r  of  liny  part  F,  nor  without  paying  for  erery 

my  person  applying  to  bun, 

(«)  1  EL  &  El.  765;  IU»J 

\h)  CW  *  v.  XkkoU  (4  R.  k  J.  475). 

(«A  6  *  6  Vict,  c,  100,  *.  1 


(0  '*• 


'   Fwa,  m  |U  Ap- 


18  comtGHT  m  t>Bsi<ma. 

ad  producing  a  particular  design,  together  with  tb 
•ation  mark  thereof,  or  producing  such  registimaoi 
aly,  a  certificate  stating  whether  there  is  any  ooj 
listing  of  such  design,  and,  if  there  be,  in  respect  1 
articular  article  of  manufacture  or  substance  sud) 
ight  exists,  and  the  term  of  such  copyright,  and  the 
Dgistration,  and  also  the  name  and  address  of  the  reg 
roprietor  thereof,  (a) 

It  is  also  provided  that  every  person  shall  be  at  lib 
aspect  the  index  of  the  titles  of  the  designs,  not 
rnamental  designs,  registered  under  6  &  7  Vict,  c  < 
o  take  copies  from  the  same,  on  payment  of  such  fea 
ppointed  by  virtue  of  that  Act,  and  that  every  perac 
>e  at  liberty  to  inspect  any  such  design,  and  to  take 
hereof,  paying  such  fee  as  aforesaid.  But  no 
thereof  tne  copyright  shall  not  have  expired  is  to  be  < 
aspection,  except  in  the  presence  of  the  registrar,  a 
iresence  of  some  person  holding  an  appointment  unc 
Let,  and  not  so  as  to  take  a  copy  of  such  desif 
rithout  paying  such  fee  as  aforesaid.  (6) 

A  penalty  is  inflicted  on  persons  wrongfully  using 
lenoting  a  registered  design. 

Sect.  7  of  21  &  22  Vict.  c.  70,  enacts  that  "  any 
rho  shall  wilfully  apply  any  mark  of  registration  to  an; 
f  manufacture,  in  respect  whereof  the  application 
losign  thereto  shall  not  have  been  registered,  or  after  \ 
»f  copyright  shall  have  expired,  or  who  shall,  during  t 
>f  copyright,  without  the  authority  of  the  proprietoi 
egistered  design,  wilfully  apply  the  mark  printed 
>iece  of  any  article  of  manufacture,  or  who  shall  kn 
ell  or  issue  any  article  of  manufacture  to  which  su< 
las  been  wilfully  and  without  due  authority  applit 
>e  subject  to  a  penalty  of  ten  pounds,  to  be  reco^ 
he  proprietor  of  such  design,  with  full  costs  of  suit 
ourt  of  competent  jurisdiction." 

The  registration  of  any  design,  whether  for  purj 
rnament  or  utility,  may  be  amended  or  cancelled  fr 
>r  order  of  a  judge  in  equity,  where  it  is  made  to  ai 
lim  that  the  design  has  been  registered  in  the  na 
rrong  person. 

Sect.  10  of  5  &  (>  Vict.  c.  100,(#-)  enacts  "  that  in 
a  equity  which  may  be  instituted  by  the  proprietoi 
esign  or  the  person  lawfully  entitled  thereto,  rel 
uch  design,  if  it  shall  appear  to  the  satisfaction  of  tt 

(«)  5  &  6  Vict.  c.  100,  s.   17. 

(b)  6  &  7  Vict.  c.  65,  s.  10.  (c)  And  see  6  &  7  Vict  c 
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cognisance  of  such  suit,  that  the  design  b*S  been 
iu  the  name  of  a  person  not  being  the  proprietor 
ffully  entitled  thereto,  it  shall  be  competent  for 

his  discretion,  by  ;»  deereo  or  order  in  such  suit,  to 
richer  that  such  resist  ration  be  cancelled  (in  w\ 
rite  same  shall  thenceforth  be  wholly  void),  or  that  the 
'\u>    proprietor  of  such   deaignf   or   other  person 
illy  entitled  thereto,  be  substituted  in  the  register  for 
i  tme  of  such  wrongful  proprietor  or  oUimant,  in  liki< 
icr  as  is  hereinbefore  direelcd  in  case  of  the  transfer  of 
design,  auil  to  make  such  order  respecting  the  cos; 
neh  cancellation  or  substitution,  and  of  all  proceedings  to 
rocuro  and  effect  the  same,  as  he  shall  think  lit;  ana  the 
Sgistrnr  is   hereby    authorised    and    required,    upon    being 
1   with   un  ooBeie]  copy  of  such  decree  or  order* tad 
payment  of  the  proper  fee,  to  comply  with  the  umour 
sucli  decree  or  order,  and  either  cancel  such  registration 
substitute  such  new  name,  as  the  case  may  be/' 
e  aaine  provisions  are  applicable  in  the  case  of  dt 
ionally  registered, (-0 

signs   Act,    I8&0t(h)   enables    the    propri 

•f  an  ornamental  or  useful  character,  to  ~ 
tin m  provisionally  registered  for  the  period  of  n  J 

urd  of  Trede  may  farther  aTtend  by  s  p  rjod 
exci  kOttths,   during  which    time   the  same 

be  OHM  of  design*  nv 
der  the  former  Designs  A 

1    provides,  f   that    the    logistrar  of  Designs,  upon 
dion  by  or  on  behalf  of  the  proprietor  of  any  design 
previously  published  within  too  Kingdom  of 

Britain  and   Ireland  >t  .         .  mny  be 

tared  under  the  Designs  An.    IMJ,   or   under  the 

i'  the  provisional  registration  of 
n.  mder  \Um  Act,  end  upon  being  furnished  frith 
drawing,  print,  or  description  iu  writing  or  in  print 
10   in  the  jttdj  T  the  siu d   registnir  slmll   bu  sufficient 

o  identify  the  particular  design  in  respect  of  whit  h 

s  desired,  ant]  the  bum  of  the  person  claim* 
ug  to  be  propria  tether  irilh  bis  pi  lo  or 

«ss,  or  Other  pi*  <s,  or  the  style  or  ti: 

in  under  win.  !i 
losigu  in  Much  manner  and   form  as  ah  time  t< 

>e  prescribed  or  approved  by  the  Board  of  Trade ;  and  any 
|eng:  red  shall  be  deemed  *  provisionally  regis- 

an  on  thereof  shall  continue  in  force 


I'*<tL 


■ 


B*  13  *  14  Vict,  c  101,  ■.  15. 


(6)  13  &  11  Vict  c  104. 
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oomtottr  ill  bmtOHB. 


Extrniiton  of 
tlOM»  by  Board 
of  Trade. 


Protection  given 
by  prorWonal 
regwtratioo. 


Exhibition  of 
proviMioiially 
rrKiHU»r«Ml 
doHijaiH  in 
certaiu  pluuvs 
not  to  defeat 
copyright,  Ac. 


for  the  term  of  one  year  from  the  time  of  the  aa 
registered  as  aforesaid/' 

Tho  registrar  is  to  certify,  under  his  hand  an 
office,  in  snch  form  as  the  Board  of  Trade  shall 
approve,  that  the  design  has  been  provisionally  n 
the  date  of  such  registration,  and  the  name  of  the  i 
proprietor,  together  with  his  place  of  abode  or  bu 
other  place  of  address,  (a) 

Sect.  5  provides,  "that  the  Board  of  Trade 
order  in  writing,  with  respect  to  any  particular 
designs,  or  any  particular  design,  extend  the  p 
which  any  design  may  be  provisionally  register* 
this  Act,  for  such  term,  not  exceeding  the  addition* 
six  months,  as  to  the  said  Board  may  seem  fit;  a 
ever  any  such  order  shall  be  made,  the  same 
registered  in  the  office  for  the  registration  of  den 
during  the  extended  term,  the  protection  and  ben 
ferred  by  this  Act  in  case  of  provisional  registra 
continue  as  fully  as  if  the  original  term  of  one  yea 
expired." 

Tho  proprietor  of  any  design  which  shall  have  1 
visionally  registered  is,  during  the  continuance 
registration,  to  havo  the  sole  right  and  propert 
design;  and  the  penalties  and  provisions  of  th 
Act,  1842,  for  preventing  the  piracy  of  desigi 
extend  to — 

1 .  The  application  of  any  provisionally  register 

or  any  frauduleDt  imitation  thereof,  to  an^ 
manufacture  or  to  any  substance  : 

2.  Tho   publication,  sale,  or   exposure    for   sa 

article  of    manufacture    or  any  substance 

any  provisionally  registered  design  shall 

applied,  (b) 

During  the  continuance  of  such  provisional  r 

neither  such  registration,  nor  the  exhibition  or  € 

any  design   provisionally  registered,   or   of  any 

which  any  such  design  may  have  been  or  be  intei 

applied,  in  any  place,  whether  public  or  private 

articles  arc  not  sold  or  exposed  or  exhibited  for  s 

which  the  public  are  not  admitted  gratuitouslyj 

placo  which   shall   have   been  previously   certify 

Board  of  Trade  to  be  a  place  of  public  exhibit 

the  meaning  of  tho  Act,  nor  the  publication  of  ai 

or  description  of  any  provisionally   registered   < 

hibited  or  exposed,  or  intended  to  bo  exhibited  o 

(a)  13  &  14  Vict.  c.  104,  s.  1 .  (b)  Sect.  2 
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to  of  Designs  is,  npon  payment  for  the  same  of  the  fee  orl 

pt^LL       fixed  according  to  the  provisions  of  the  Designs  Ad, 

deliver  such  copy  accordingly,  (a) 

oopiMof  doca-       Every  copy  of  any  registration,  entry,  drawing,  prat 

5T^?S«Sv  document  delivered  by  the   Registrar  of  Designate: 

J|  {J  JJjJjJ^*  person  requiring  it,  is  to  be  signed  by  the  registrar, 

sealed  with  his  seal  of  office,  (b) 

Every  document  so  sealed,  purporting  to  be  a  < 
of  any  registration,  entry,  drawing,  print,  or  doom 
is  to  be  deemed  to  be  a  true  copy  of  such  regisW 
entry,  drawing,  print,  or  document,  and  witboafc  fin 
proof,  to  be  received  in  evidence  before  all  courts  » 
manner,  and  to  the  same  extent  and  effect  as  the  orij 
book,  registration,  entry,  drawing,  print,  or  docn 
would  or  might  be  received  if  tendered  in  evidence,  afl 
for  the  purpose  of  proving  the  contents,  purport,  and 
of  such  book,  registration,  entry,  drawing,  print,  or 
ment,  as  also  proving  the  same  to  be  a  book,  regista 
entry,  drawing,  print,  or  document  of  or  belonging  1 
said  office,  and  in  the  custody  of  the  Registrar  of  Desij 

III.  Transfer. 

Copyright  may        The  copyright  in  designs,  whether  for  purposes  o 

by  writing.  ment  o*r  utility,  may  be  transferred  by  any  writii 
porting  to  be  a  transfer  of  the  copyright,  and  signed 
proprietor  thereof,  (d) 

Every  person  purchasing  or  otherwise  acquiring  tl 
to  the  entire  or  partial  use  of  any  design  may  enter 
in  the  register.  The  registrar  is,  on  request,  and  1 
duction  of  the  written  transfer,  or,  in  case  of  the  rig 
acquired  by  any  other  mode  than  that  of  purchase 
production  of  any  evidence  to  his  satisfaction,  to  in 
name  of  the  new  proprietor  in  the  register,  (e) 

The  following  forms  aro  given  in  the  statute  as  thoi 
may  be  pursued.  They  are  applicable  in  the  case  of 
for  purposes  of  utility  or  of  ornament.  (/) 

Form  of  Transfer,  and  Authority  to  llegister. 

1  A.  B.j  author  [or  proprietor]  of  design,  No.  having  ta 

my  right  thereto  [or,  if  stick  transfer  be  jKirtiaF],   so   far  a 
the  ornamenting  of  [describe   the  articles   of  manuj 

substances,  or  the  locality,  with  respect  to  which  the  right  is  tra 
to  B.  C.  of  do  hereby  authorise  you  to  insert  his  nai 

register  of  designs  accordingly. 

(a)  13  &  14  Vict.  c.  104,  s.  13.  (b)  Sect.  14.  (c 

(</)  5  &  6  Vict.  c.  104,  s.  6  ;  6  &  7  Vict.  c.  65,  s.  6.  (c 

(/)  6  &  7  Vict.  c.  65,  8.  6. 


Forms  of  R&fucxt  to  rtgitttr.  iJMBMi 

R,  the  person  mentioned  in  the  above  tranafer,  do  request  yon  to         *****  L 
-  my  name  ami   property  in  the  aaid  cfcaign  as  entitled  \< 
I  wtrl  to  thi-  sains  QM  oi  such  design  [or,  j/'  to  r/n  /«> 
partial   use  of  such  design,  so  far  aa  regards  th<    applic  >' 

r   article*  of  munnt'iuture,  or  the  locality,  in  rtlathn  to 
"  'right  is  trannfti 

If  the  request  to  register   be  made  by   any    person    to 
>m  any  design  devolves  otherwise  than  by  transfer,  the 
at  may  be  in  the  following  farm  : 

5   /'.,  in  whom  ia  vested  by  [state  buHhupky  or  othtrwi**]  the 
[or,  t/'  *wh  <lri\>lutii  partial  rfaaf,  10  far  aa 

■  lbs  application  thereof]  to  [tfcjcriln   rti> 
UtosrY,  or  the  locality,  in  rr lotion  to  which  the  right  has  titraireif]. 

law   is   the   same   aa   to    the    transfer   of   designs 
1 mlly  "  registered,  (a) 

IV.  Piracy. 

tie  copyright  in  a  registered  design,  whether  for  pur-  aowm  win** 
of  ornament  or  utility,  may  be  infringed  (1)   b)    the  ^mmiSH^ 
^authorised  application  of  the  design,  or  any  fraudtih- 

•  ation  of  it,  tor  the  purpose  <d*  sale,  to  any  article ;  or  (2) 

y    selling   any  article   to  which    the   design  has  been  so 

liod,  after  knowledge  of  such  application  being  umuithn- 

1,  or  notice  to  the  same  effect  from  tle<  proprietor  or  his 

ia  provided,   by  sect.   7  of  5  A  0  ft,   100,  that 

the  existence  of  the  right  to  the  entire  or  partial  use 
design  for  purposes  of  ornament,  "no  person  shall 
do  or  cause  to  be  done  any  of  tho  following  a< 
to   any  articles   of  manufacture,  or  substances,  in 
vim  h  the  copyright  of  such  design  shall  be  in 
,  without  the  licence  or  consent  in  writing  of  tin   :«*gis- 
proprietor  thereof;  (that  is  to  say), 
j  person  shall  apply  any  such  design,  or  any  frauduh 
imitation  thereof,  for  the  purpose  of  sale,  to  tho  orna- 
menting of  any  article  of  man u five tu re,   or  any  sub- 
v  artificial  or  natural,  or  partly  artificial  and  partly 


To  parson  shall  publish,  sell,  or  expose  for  sale  any 
article  of  manufacture,  or  any  substance  to  whirl; 
design,  or  any  fraudulent  imitation  thereof,  shall  havo 
been  so  applied,  after  having  received,  either  verbally 
or  in  writing,  or  otherwise,  from  any  source  other  than 

(a)  See  13  k  14  Vict.  €.  104,  ft  15. 

(I )  5  *  6  Vict.  c.  100,  s,  7 ;  6  &  7  VkU  c  65,  a.  6. 
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sumaBTN  the  proprietor  of  Bach   design,   knowledge  tin 

P^LL  consent  has  not  been  given  to  such  application,  a 

having  been*  served  with  or  had  left  at  his  prem 

written  notice  signed  by  such  proprietor  or  his 

to  the  same  effect." 

These  provisions  are  extended  to  designs  for  pnrpc 
utility  by  6  &  7  Vict.  c.  35,  s.  6. 

The   manufacture,  within  the   period   of  protect* 
articles   to  which  a  registered  design   is  applied  w 
authority,  although  without  the  intention  of  seDing 
within  that  period,  is  piracy,  (a) 
Notice.  The  following  was  held  not  to  be  a  sufficient  stab 

within  the  above  enactment,  that  the  proprietor  of  the 
right  had  not  given  his  consent  to  the  application 
design  to  a  particular  manufactured  article :  "II 
further  givo  you  notice  that  in  case  you  apply  sach  i 
or  any  fraudulent  imitation  thereof,  for  any  purpose  w 
over,  or  publish,  sell,  or  expose  for  sale  any  article  of 
facture,  or  any  substance  to  which  such  design,  < 
fraudulent  imitation  thereof,  shall  have  been  bo  a 
contrary  to  the  true  intent  and  meaning  of  the  said 
Parliament,  the  said  Joseph  Norton  (6)  will  institut 
proceedings  as  he  may  be  advised  for  the  recovery 
penalties  which  you  may  thereby  incur,  and  also 
recovery  of  the  damages  which  he  may  thereby  snst* 
likewise  to  restrain  you  from  any  further  violation  of 
Act  of  Parliament."  (c) 

"  The  notice,"  said  Lord  Campbell,  C.  J.,  delivei 
judgment  of  the  Court  of  Queen's  Bench,  "  does  sa 
the  defendants  either  apply  the  design  to  an  a 
manufacture,  or  sell  or  expose  to  sale  an  article  c 
facture  with  the  design  applied  to  it,  he  will  sue  th 
we  cannot  think  that  this  is  tantamount  to  a  notict 
had  not  given  his  consent  to  the  application  of  his  c 
the  manufactured  article.  Such  notice  is  perfectl; 
tent  with  the  fact  of  his  having  actually  given  his 
and  cannot,  we  think,  be  considered  the  performa 
condition  introduced  to  save  retail  dealers  from  veri 
liability.  It  is  likewise  worthy  of  observation  1 
notice  gives  no  indication  of  the  plaintiff's  real  cl 
that  this  remained  a  mystery  till  the  trial  began." (d 

(a)  M'Crae  v.  HohLsworth  (2  De  G.  &  S.  499 ;  12  Jur.  820) 

(b)  The  notice  was  given  "  for  and  on  behalf  of  Mr.  Joseph 
by  his*  solicitor  and  agent,  and  stated  at  its  coimnenceineut 
design  had  been  registered. 

(c)  Norton  v.  Nicholh  (1  El.  &  El.  761 ;  5  Jur.  N.  S.  1205  ; 
420).  (</)  lb. 
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V,  Remedies  for  Piracy. 


ftnt*  mi 


or 


remedies  at  law  for  infringements  of  the  copyright  in  femrdiM  u 
8,  whether    for  ornamental  or   useful    purposes,   are  Uw 
Action  for  damages;  (2)   by  action  to  recover  the 

penalties;     (3)    by   summary   proceeding   b* 
for  the  recovery  of  penal 
is  provided,  by  sect,  9  of  5  &  G  Vict.  c.  100  (and  see  By^onror 
7  V  .  notwithstanding  the  remedies' 

by  the  Art   for  the  raoomj  of  penalties,  it  shall  be 
ll  for  the  proprietor  in  respect  of  whose  right 

shall  have  been  incurred  (if  he  shall  elect  to  do  so) 
ing   such   action    as   he   may  be   entitled  to,  for  the 
•ry  of  any  damages   which  he   shall   have   sustained, 
I  ha  application  of  any  such  design  or  of  a  frau- 
Bof,   fur  the   purpose  of  sale,   to  any 
us  of  manufacture  or  substances,  or  by  the  publication, 
•  sale,  as  aforesaid,  by  any  per^m,  of  any 
^Hkor  substance  to  which  such  design  or  any  fraudulent 
^^Kon  thereof  shall  have  been  so  applied,  such  p< 
Bowing  that  the  proprietor  of  such  design  had  not  tr 
bcomtentto  su.  h  appliem.  ■ 

amount  of  the  peualties  to  be  recovered  and 
recovering  them  are  set  ont  in  sect.  8  of  5  A  6 
c.  100  (and  see  947  \  \  s.  6).    It  enacts  that 

Bjr  person  commits  any  of  the  \ 
i  same  Act,  cit<  .  ho  lb*U    for  every 

forfeit  a  sum   not  less  than   6ve  pounds  and    | 
DDeeding  thirty  pounds,  to  the  proprietor  of  the  design  in 

whose  right  such  oi  baa  been  com 

i<l  -iuch  proprietor  may  recover  snob  |  us  follows; 

Xa  Englaud,  either  by  au  action  of  d«-l>t  or  on  the  rase  i»  > 
rainst   the   party   offending,    or   by  summary  proceeding 

two  justice*   haviug  jurisdiction    where   th 
lending  resides. 

If  the   proprietor  proceed  by  summary  |  »g,  any 

tatice  of  the  peace  acting  for  riding,  d 

tVt  or  b« trough  wi  m tiding  resides,  and  not 

»ng  concern-  r  in  the  sale  or 

of  manufacture,  or  in  the  design,  to  which  such 
imraary  proceeding  relates,  may  issue  a  summons  requiring 
loh  party  to  appear  on  ft  day  and  at  a  time  and  phieo  to 
B  named  in  such  summons,  such  time  not  hfmff  lm  I 

a  the  date  thereof ;  and  evi}ry  such  summon* 
iall  bo  served  on  the  party  offend  her  in  person  or 

"lia  usual  place  Ol  ,  and  either  upon  the  appear  u 

i  « 
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Past  I. 


Arinwfftto 
•  mount  of 
peoftlttoo. 


In  Scotland. 


to  or  upon  the  default  to  appear  of  the  party  offending 
two  or  more  of  such  justices  may  proceed  to  the  hen 
the  complaint,  and  upon  proof  of  the  offence,  either) 
confession  of  the  party  offending,  or  upon  the  m 
affirmation  of  one  or  more  credible  witnesses,  whkJ 
justices  are  by  the  Act  authorised  to  administer, 
convict  the  offender  in  a  penalty  of  not  less  thai 
pounds  or  more  than  thirty  pounds,  as  aforesaid,  fa 
offence,  as  to  such  justices  doth  seem  fit ;  but  the  aggi 
amount  of  penalties  for  offences  in  respect  of  any  one  i 
committed  by  any  one  person,  up  to  the  time  at  wU 
of  the  proceedings  herein  mentioned  shall  be  ioati 
shall  not  exceed  the  sum  of  one  hundred  pounds ;  and 
amount  of  such  penalty  or  of  such  penalties,  and  tk 
attending  the  conviction  so  assessed  by  such  justic 
not  forthwith  paid,  the  amount  of  the  penalty  or  < 
penalties  and  of  the  costs,  together  with  the  costs 
distress  and  sale,  shall  be  levied  by  distress  and  sale 
goods  and  chattels  of  the  offender,  wherever  the 
happen  to  be  in  England ;  and  the  justices  before 
the  party  has  been  convicted,  or,  on  proof  of  the  com 
any  two  justices  acting  for  any  county,  riding,  <E 
city,  or  borough  in  England,  where  goods  and  cha 
the  person  offending  happen  to  be,  may  grant  a  i 
for  such  distress  and  sale ;  and  the  overplus,  if  an; 
be  returned  to  the  owner  of  the  goods  and  chat 
demand. 

Every  information  and  conviction  which  shall 
spectively  laid  or  made  in  such  summary  proceedmf 
two  justices  under  this  Act,  may  be  drawn  or  mad 
certain  forms  given  in  the  Act,  (a)  or  to  the  effect 
mutatis  mutandis,  as  the  case  may  require. (b) 

The  proprietor  may  recover  the  ponalty  in  Scot 
action  before  the  Court  of  Session  in  ordinary  for 
summary  action  before  the  sheriff  of  the  county  w 
offence  may  be  committed  or  the  offender  resides,  w 
proof  of  the  offence  or  offences,  either  by  confessio 
party  offending  or  by  the  oath  or  affirmation  of  one 
credible  witnesses,  shall  convict  tho  offender  and  f 
liable  in  the  penalty  or  penalties  aforesaid,  as 
expenses;  and  it  shall  be  lawful  for  the  sheriff, 
nouncing  such  judgment  for  the  penalty  or  penal: 
costs,  to  insert  in  such  judgment  a  warrant,  in  the  < 
such  penalty  or  penalties  and  costs  not  being  paid, 
and  recover  the  amount  of  the  same  by  poinding :  F 
(a)  See  the  forms  in  the  appendix,  post.  (b)  Se< 
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y a,  that  it  shall  be  lawful  to  the  sheriff,  in  the  event  of  8imi«uT  n» 

•missing  the  action,  and  assoilzieing  the  defender,  to 

the  complainer  liable  in  expenses ;  and  any  judgment 

be  pronounced  by  the  sheriff  in  such  summary  appli- 

Hi  shall    he   final   and  conclusive,  and  not  subject   to 

by   advocation,    suspension,    reduction!   or    other- 

i  Ireland  the  penalty  may  be  recovered,  either  by  action  in  inIma 
superior  court  of  law  at  Dublin,  or  by  civil  bill  in  the 
bill  court  of  the  county  or  place  where  the  offence  was 
L(/>) 
action  or  other  proceeding  for  any  offence  or  injury  Um\wi«n*f 
^der  the  Acta  is  to  be  brought  after  the  expiration  of  **k**4 
calendar    months    from    the    commission    of    the 

w 

every  such  action  or  other  proceeding  the  party  who  c«» 
to  recover  his  full  costs  of  suit  or  of  such  other 
ling 

case  of  any  summary  proceeding  before  justices   in  g«»ia« 
ad,  the  justices  may  award  payment  of  costs  to  the  JJjJJJSSJ^ 
prevailing,  and  grant  a  warrant,  for  enforcing  D 
<f  against  the  summoning  party,  if  unsuccessful,  in  like 
UuutT  iw  bef  ided  far  recovering  any  penalty  with 

Data  against  any  offender  under  the  .\ 

The  above    provisions   as   to   actions   for   damages, 
initation  of  actions,  the  mode  of  recovering  penalties,  ami  | 
awarding  and  recovery  of  costs,  are  applicable  in  tin 
i  of  designs  provisionally  n  l.(/) 

proprietor  may  nuito  proceedings   in   the  Pr^wr.no  , 

ourt   of  the   district    within  which   the   piracy 
to   have   been    committed,    for    the    recovery    of 
rhich  he  may  have  sustained  by  reason  of  such 

any  such  proceedings  in  the  county  court  the  pirn 

with  his  plaint,  a  statement  of  particulars  as  to 
ie  date  and  title,  or  other  description  of  the  registr 
hereof  the  copyright  is  alleged  to  be  pirated,  and  as  t 
lleged  niracy.(A) 

The  defendant,  if  he  intends  at  the  trial  to  rely  as  a 
efence  on  any  objection  to  the  copyright,  or  to  the  title  of 
be  proprietor  therein,  must  give  notice,  in   the  nw 

(b) 
*.  I* ;  ti  &  :  \  a  0. 

13  &  H  \ 

(A)  11. 
S  I 
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>vided  by  the  76th  section  of  9  &  10  Yict.  c.9o,i( 
•  intention  to  rely  on  such  special  defence,  and  also  51 
such  notice  the  date  of  publication  and  other  particsk 
any  design  whereof  prior  publication  is  alleged, « 
v  objection  to  such  copyright.  (6) 
The  judge  of  the  county  court,  at   the  instance  of 
fendant  or  plaintiff  respectively,  may  require  any  si 
?nt  or  notice  delivered  by  either  party  to  be  amended 
ch  manner  as  he  may  think  fit.  (e) 
The  provisions  of  9  &  10  Vict.  c.  95   (the  CountrCd 
:t,  18i6),  and  of  12  &  13  Vict.  c.  101,  as  to  proc«4 
a  plaint,  to  appeal,  and  to  writs  of  prohibition,  are  * 
plicable  to  proceedings  for  piracy  of  designs.  \J) 
The  equitable  remedy  by  injunction,  is  aiso  open  to 
rson  whose  copyright  is  infringed. 

(a)  This  notice  is  to  be  given  to  the  registrar  of  the  county  coi 
st  five  clear  dayB  before  the  return,  and  he  is  to  communicate  ill 
tintiff.     The  defendant  need  not  prove  at  the  trial  that  the  now 
communicated  to  the  plaintiff. 
(h)  21  &  22  Vict.  c.  70,  s.  8.  (r)  /fc.  («/)  ;,/.  ted 
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8  Geo.  2,  caf.  13. 

f  for  the  Enrourmement  of  the  Art*  of  designing*  engraving,  and 
\ng  kistorunl  and  athsr  Print**  by  rtvtinp  the  Properties  thereof 
\  the  Inventors  and  Engraver*  during  the  T\tn*  therein  mentioned. 


«  Osa  f,  c  11 


vers  persons  hare,  by  their  own  genius,  indast  | 
expen  »*d  and  engraved,  or  worked  m  mensotmj 

oscnro,  sets  of  historical  and  other  print*,  is  hopes  to  I 
atped  the  sole  benefit  of  their  labour*  Hal  whereas  printsellcrs  and 
persons  bare  of  late,  without  the  consent  of  the  inventors, 
^^Krs,  and  proprietors  of  such  prints,  frequently  taken  the 
jertv  of  copying,  engraving,  and  publishing,  or  causing  to  be 
rpied.  engraved,  and  published,  base  copies  of  such  works,  designs, 

rints,  to  the  very  great  prejudice  and  detriment  of  tb< 
niters,  designers,  and  proprietors  thereof:  for  remedy  thereof,  and 

-  '-renting  soch  practices   for  tlie  future,  may  it   pleas* 
Lajesty  that  it  may  oe  enact  bs  it  enacted  by  the   Kiii^'s 

»oat  excellent  Majesty,  by  and  with  the  advice  and  eon*<  i  f  of  tnt 
orda  spritual  aticf  U  uions,  in  this  present  Parlia- 

lent  asm  mi  of  the  same,  that  from  and 

fourth  (lav  of  June,  which  shall  bo  in  the  year  of  our  . 
ne  thousand  terao  hundred  and  tlnn  \ 
ball  invent  ami  design,  engrave,  etch,  or  work,  in  me/  -  <>  ES2!Sai  aat 

tis  own  works  and  in  designed  otawpfflara 

Lched,  or  worked,  in  ma  r  chiaro  oscuro,  any  ] 

nUorioa)  or  other  print  or  prints,  shall  have  the  sole  right  and  liberty  i 
-  and  reprinting  the  anine  for  the  t«rtn  of  fourteen  years, 

■graved  with  the  name  of  the  proprietor  on  each  plate,  and  ] 
tinted  on  even  int  or  print*  i  i  f  any  printaeller  or  | 

ther  person  whatsoever,  from  and  after  »rth  day  of  ] 

and  thirty-five,  within 
by  *  hall  engrave,  etch,  or  work  as  aforeaatd,  I 


After  94th  J 
,17*1 


Its*,  nt *r  f.»r 


•  •lli.r'  immnir   0Op*  and    Mil,  OT  OWtti   M  )»♦<   MMii  .1*  1 1- - 1.  Qf 

part,  by  varying,  adding  to,  or 


and  sold,  in  the  whole  or  in 

'  ng  from  the  main  design,  or"  shall 


print,  repi  iport 


-  sale,  or  cause  to  be  printed,  reprint*'  rrted  for  sale,  any 

Bin,  or  any  pnrta  thereof,  without  the  consent  of  the 
r  proprietors  thereof  first  had  and  obtained 

respectively  in  the  presence  of  two  or 
og  the  same  to  be  so  printed  or  i — 
mo  proprietor  or  proprietors,  shall 

in  any  ot  I 
.1.  Hok^  nr  ex|iosed  to  t*A 
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■  uioi  s.c  ix.   in  any  other  manner  dis]>osed  of,  any  such  print  or  primal 
—  such  consent  first  had  and  obtained  as  aforesaid,  then  such  oi 

or  offenders  shall  forfeit  the  plate  or  plates  on  which  such  priaM 
prints  are  or  shall  be  copied,  and  all  ana  every  sheet  or  sheet*  (hi 
part  of  or  whereon  such  print  or  prints  are  or  shall  be  so 
printed),  to  the  proprietor  or  proprietors  of  such  original  PJ*_ 
prints,  who  shall  forthwith  destroy  and  damask  the  same. and  fuflbl 
that  every  such  offender  or  offenders  shall  forfeit  five  shillinpii 
every  print  which  shall  be  found  in  his,  her,  or  their  custody,  afc 
printed  or  published,  and  exposed  to  sale  or  otherwise  dispoaM 
contrary  to  the  true  intent  and  meaning  of  this  Act,  the  one   ^~ 
thereof  to  the  King*s  most  excellent  Majesty,  his  heirs  and  s 
and  the  other  moiety  thereof  to  any  person  or  persons  that         __ 
for  the  same,  to  be  recovered  in  any  of  his  Majesty's  courts  of  lafl 
at  Westminster,  by  action  of  debt,  bill*  plaint,  or  information,  inm^ 
no  wager  of  law,  essoign,  privilege,  or  protection,  or  mare  thai 
imparlance,  shall  be  alloweo. 
Not  to  extend  to      i.  Provided  nevertheless,  that  it  shall  and  may  be  lawful  firfl 
imrohMera  of      person  or  fiersons  who  shall  hereafter  purchase  any  plate  or  plaffc' 
original™01         printing  from  the  original  proprietors  thereof  to  print  ana  HfjJ 
proprietor*.        from  the  said  plates  without  incurring  any  of  the  penalties  n  ■ 

Act  mentioned. 

Limitation  ot  3.  And  l>e  it  further  enacted  by  the  authority  aforesaid,  that  if  4 

thin0"  f°r  in 7"  acti°11  or  8U*t  shaM  be  commenced  or  brought  against  any  pencM 

pontuanm  of      persons  whatsoever  for  doing  or  causing  to  be  done  anything  in r* 

Act.  8uanco  of  this  Act,  the  same  shall  be  brought  within  the  ij**| 

General latoe.     three  months  after  so  doing;  and  the  defendant  and  defendaatt' 

such  action  or  suit  shall  or  may  plead  the  general  issue,  and  gw^ 

special  matter  in  evidence ;  and  if  upon  such  action  or  suit  a  ^ 

sliall  be  given  for  the  defendant  or  defendants,  or  if  the  plaint^ 

plaintiffs  l>ecome  nonsuited,  or  discontinue  his,  her,  or  their  actid 

actions,  then  the  defendant  or  defendants  shall  have  and  recover 

costs,  tor  the  recovery  whereof  he  shall  have  the  same  remedy  ai 

other  defendant  or  defendants  in  any  other  case  hath  or  haveVl 

Limitation  of  4.  Provided  always,  and   be  it  further  enacted   by  the  autb 

uffenoe/ M»ii»i  a^ol]0sl1^'  tnat  ^  a"v  action  or  suit  shall  be  commenced  or  bro 

this  Act.  against  an}'  person  or  persons  for  any  offence  committed  againS 

Act.  the  same  sliall  be  brought  within  the  space  of  three  month* 

the  discovery  of  every  such  offence,  and  not  afterwards,  anythi 

this  Act  contained  to  the  contrary  notwithstanding. 

5.  Clause  relating  to  J.  Pyne. 

Public  Act.  1>.  And  l>e  it  further  enacted  by  the  authority  aforesaid,  tha 

Act  shall  be  deemed,  adjudged,  and  taken  to  be  a  public  Act,  a 

judicially  taken  notice  of  as  such  by  all  judges,  justices,  and 

persons  whatsoever,  without  sj>ecially  pleading  the  same. 


l/itfko.  3.  c    '.'J 


15  Geo.  3,  cap.  53. 
An  AH  for  enabling  the  two  Universities  in  England,  the  four  Urn 
tii'*  in  Scotland,  and  the  several  colleges  of  Eton,  Westminster 
\Vim'ht'*t»-r,  to  hold  in  perpetuity  their  Copyright  in  Books,  git 
byiirathtd  to  the  said  Lniversities  and  Colleges  for  the  adran* 
of  nmful  learning  and  other  purposes  of  education  ;  andforaine 
so  much  of  an  Act  of  the  eighth  year  of  the  reign  of  Queen  An\ 
relates  to  the  delivery  of  books  to  the  warehouse  keeper  of  the  Statu 
Company,  for  the  use  of  the  several  libraries  therein  mentioned. 


881 


l&0*a 
Prsainbi* 


authors   have  heretofore  bequeathed  or  given,   mid  may 
bequeath  or  give,  the  copies  of  books  composed  by  the 
gt  for  one  of  the  two  mivorsit  ies  in  that  part  of  Great  Britain 
I  England,  or  to  or  in  trust  for  some  of  the  colleges  or  houses  of 
^^Hr  within  tho  same,  or  to  or  in  trust  for  the  four  universities  in 
i  Kland,  or  to  or  in  trust  for  the  several  colleges  of  Eton,  West- 
r,  and  Winchester,  and  in  and  by  their  several  wills  or  other 
ate  of  donation,  have  directed  or  may  direct,  that  the  profits 
i  the  printing  and  reprinting  such  books  shall  be  applied 
1  as  a  fund  for  the  advancement  of  learning,  and  other 
of  education  within   the  said  universities   and 
hforesaid:  and  whereas  such  useful  purposes  will  frequently 
ated,  unless  the  sole  printing  and  reprinting  of  such  b 
i  of  which  have  been  or  shall  be  so  bequeathed  or  given  as 
i  be  preserved  and  secured  to  the  &ai<l  universities,  colleges. 
es  of  learning  respectively  iu  perpetuity ;  may  it  therefore 
ur  Majesty  that  it  may  be  enacted ;  and  be  it  enacted  by  the 
it  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
spiritual  and  temporal,  and  Commons,  in  this  present 
nbled.  and  by  the  autlmnts    <»r  the  same,  that  tho 
_  and  colleges  respectively  shall,  at  their  respective  tfaivsrauiM. 
■  have,  for  ever,  tho  sole  libertv  of  printing  and  reprinting  all  *  •■J***1"*4 
"     as  shall  at  anv  time  heretofore  have  been,  or  (hav: 

if  ore  published  or  assigned)  shall  at  any  time  hereafter  be  u*  <*»»•  o«bi  W 
t  or  otherwise  gtv  of  the  same  SJ^JJ^^ 

r,  or  the  representatives  of  snrh  Mfthof  or  authors,  to  or  bv»  i^u,  ^ 
the  said  universities,  or  to  or  in  trust  for  any  college  or  gg*JJ^ 
learning  within  the  same,  or  t«.  w  in  trust  for  the  said  SJUbu* 
sanities  in  Scotland,  or  t  rust  for  the  said  colleges 

Westminster,  and   Winchester,   or  any  of   them,  for   § 
aforesaid,  unless  the  same  shall  hnvo  been  bequeut 
it  shall  hereafter  be  bequeathed  or  given,  for  any  term  of  *f*»  j?*ll 
r  other  tauted  term;  any  law  or  usage  to  the  contrary  hereof  " 
ling, 
further  enacted,  that  if  anv  bookseller,  printer,  sn**  Jtm*i 
1  person  whatsoever,  from  and  after  the  twenty-fourth  day  of  ilffiJTy 
one   thousand  seven  hundred  and   seventy-five,   shall    print,  Mnts*«oeb 
wpru  port,  or  mum  to  be  printed,  n  or  hnporteoL  nry  £ 

hooks;  or,  knowing  the  same   to  be  so  printed  or  ^4  ^n^VSV^ 
1  tited,  shall  sell,  publish,  or  expose  to  sale,  or  cause  to  be  sold,  staff  *fa»i, 
Mfy*1"1!  or  exposed  to  sale,  any  such  book  or  books ;  then  such 
[fonder  or  offenders  shall  forfeit  such  lxx»k  or  Umik -.  and  all  and 
very   sheet   or   sheets,   being   part  of   »u<  h  book   Of  Itooks,  to  the 
<ity,  college,  or  house  of  learning  respect  n    toe 

opy  «  >ks  shall  hav  1  r  given  aa 

foresaid,  who  shall  forthwith  damask  and  make  waste  psjp*  > 
ml  forth*  r.   that  every  such  offender  or  offenders  snail  forft 


niversitkes 


barelofore  1 


for 


which   shall  he  found  in  his,  her,  or  th 
i  -  r  1  n  tinned  or  exposed  to  sale, 

rue  Intent  and  meaning  of  th  be  one  moii  w%y  to 

inst  excellent  Majesty,  his  heirs  and  successors,  JJ^SftSL- 


th,  i.  of  t<>  an 


j  or  persons  who  shall  sue  to  in* 
to  be  recovered  in  anv  of  his  Majesty's  courts  of  »<"-*« 
record  si  Westminster,  or  in  the  Court  of  Session  in  Scotland,  by 
ua*  debt.  Jul'  1    in  format  vort,  in  which  no  wager  of  law. 

,  pi  -*u,  or  mon  ^hall  be 

■ 
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it  uio.  s,  c  ix.  in  any  other  manner  disposed  of,  any  such  print  or  prints, 
—  such  consent  first  had  and  obtained  as  aforesaid,  them  such  < 

or  offenders  shall  forfeit  the  plate  or  plates  on  which  such  P™* 

prints  are  or  shall  be  copied,  and  all  ana  every  sheet  or  sheeto  (bsi 

part  of  or  whereon  such  print  or  prints  are  or  shall  be  so  copadil 

printed),  to  the  proprietor  or  proprietors  of  such  original  print«1 

prints,  who  shall  forthwith  destroy  and  damask  the  same,  and  frntej 

that  every  such  offender  or  offenders  shall  forfeit  five  shilling!  if 

every  print  which  shall  be  found  in  his,  her,  or  their  custody,  eslr 

prin tea  or  published,  and  exposed  to  sale  or  otherwise  dispose!  4 

contrary  to  the  true  intent  and  meaning  of  this  Act,  the  one  mas*j 

thereof  to  the  King's  most  excellent  Majesty,  his  heirs  and  suocesflB} 

and  the  other  moiety  thereof  to  any  person  or  persons  that  shall  SB 

for  the  same,  to  be  recovered  in  any  of  his  Majesty's  courts  of  iwsjI 

at  Westminster,  by  action  of  debt,  bill,  plaint,  or  information,  innUi 

no  wager  of  law,  essoign,  privilege,  or  protection,  or  more  tfaeass] 

imparlance,  shall  be  allowed. 

Not  to  extend  to     2.  Provided  nevertheless,  that  it  shall  and  may  be  lawful  forflf 

PS!t??6ri  Ae   P®?"8011  or  persons  who  shall  hereafter  purchase  any  plate  or  plates  il 

original™1*        printing  from  the  original  proprietors  thereof  to  print  ana  lapM 

proprietor!.        from  the  said  plates  without  inclining  any  of  the  penalties  in  iKi 

Act  mentioned. 

Limitation  ot  3.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  ssj 

thin^done  J**-  action  or  suit  shall  be  commenced  or  brought  against  anjr  perm  ■ 

pursuance  of      persons  whatsoever  for  doing  or  causing  to  be  done  anything  in  psf 

Act.  suance  of  this  Act,  the  same  shall  be  brought  within  the  spatti1 

General  issue,     three  months  after  so  doing ;  and  the  defendant  and  defendtats  i 

such  action  or  suit  shall  or  may  plead  the  general  issue,  and  give  tfc 

special  matter  in  evidence ;  and  if  upon  such  action  or  suit  a  verdsi 

snail  be  given  for  the  defendant  or  defendants,  or  if  the  plaintiff  I 

plaintiffs  become  nonsuited,  or  discontinue  his,  her,  or  their  action  I 

actions,  then  the  defendant  or  defendants  shall  have  and  recover  fol 

costs,  for  the  recovery  whereof  he  shall  have  the  same  remedy  as  si 

other  defendant  or  defendants  in  any  other  case  hath  or  have  dy  Is*" 

Limitation  of  4.  Provided  always,  and  bo  it  further  enacted   by  the  autnarit 

offeno8if<a«dn st  aforesaid,  that  if  any  action  or  suit  shall  be  commenced  or  brood 

this^t.^*^8  against  any  person  or  persons  for  any  offence  committed  against  tk 

Act,  the  same  shall  be  brought  within  the  space  of  three  months  aft* 

the  discovery  of  every  such  offence,  and  not  afterwards,  anything  i 

this  Act  contained  to  the  contrary  notwithstanding. 

5.  Clause  relating  to  J.  Pyne. 

I'ubiic  Act.  6.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  tk 

Act  shall  be  deemed,  adjudged,  and  taken  to  be  a  public  Act,  and  I 

judicially  taken  notice  of  as  such  by  all  judges,  justices,  and  oUm 

persons  whatsoever,  without  specially  pleading  the  same. 


15  Geo.  3,  cap.  53. 
iguko.  3,  c  m  Ah  Act  for  enabling  the  two  Universities  in  England,  the  four  Unitxrt 
tips  in  Scotland,  and  tlte  several  colleges  of  Eton,  Westminster,  at 
Winchester,  to  hold  in  perpetuity  their  Copyright  in  Books,  giren  * 
bequeathed  to  the  said  Universities  and  Colleges  for  the  advaneemtt 
<f  useful  learning  and  other  purposes  of  education  ;  and  for  atnendi* 
so  much  of  an  Act  of  the  eighth  year  of  the  reign  of  Queen  Anne,* 
relates  to  the  delivery  of  books  to  the  warehouse  keeper  of  the  Stationer* 
Company,  for  the  use  of  the  several  libraries  therein  mentioned. 


r,  or  in  the  Court  of  Session  in  Scotland,  by  action  of   laaio  a,c  *». 
IK  plaint,  or  in  in  which  no  wager  of  law,  essoin,  — 

\  protection,  or  man  than  qbm  imparlance,  shall  be  allowed, 
1  whereas  in  and  by  an  Act  of  Parliament,  made  in  the  eighth  cUum  in  a«* 
lie  reign  of  her  late  Majesty  Queen  Anne,  intituled,  M  An  A 

Kuragement  of  learning,  by  Testing  the  copies  of  printed 
thora  or  purchasers  of  m  during  the  times 

oacted,  that  nine  ropiee  of  each  book  or  I 
Lit,  from  and  after  the  tenth  ibiy  of  April,  one 
J  seven  hundred  and  ten,  should  be  pi  has 

Ltioned,  or  reprinted  mod  published  with  adaitioi 
•  r  and  printers  thereof,  he  deliver**!  to  tl 
-nitl  i*«impini  Tiers  far  the  time  being,  at  the 

be  emu1  001  ion  mob  publication  made,  for  t! 

al  Library,  the  libraries;  of  the   I'm 
Lho   libraries   of  the   tour    I'mvi  i 

hi  London,  brury  commonly  called 

ug  to  the  Ivocatee  in  Edinburgh, 

which   inch  warehouse-keener  was  thereby   rtqnii 
t«i»   dayi   after  demand   by   the   keepers    of   the    n 
.    or    any    person    or    person-    h  ilMD, 

i  demand  the  said  >  the  same  for  the  use  of 

Maid  libraries;  and  tf  any  proprietor!  bootoott 

In*    said  t 
not    observe    the   din  < 
artd    they    no   making   default,   in    not   deli ve ring    the   amid 

<s  as  aforesaid,  si  t"  i  ill  I  forfeit  at  therein  mention 
tne  Raid  provision  hai  <  HWtusd.  but  the  ammo 

Volume, 

irt  tif  uucb  book  <  i  and  pabliahi 

and  republish  ressid;  1»  I  bj  th» 

I.  that  no  ft.  r  whatsoever  shall  be  subject  to  the  t 

■  in  I  I.  tor  or  by  reason  of  the 

•  »r  exposing  to  m  »ks.  t 

ii<  il  in  tin"  amid   V<  t,  un! 
i  m  h  ik,  and  every  volume  thereof,  be  cnt* 

10    the    register  DO 
Ekd  iinl«'*« 

-ieveral  ones  or  the  several  libraries  in  the  amid  Act 


nrity  aforesaid,  that  if  any  ; 
rbt  against  any  person  or  < 
be  done,   anything  in 


d  be  it 

r  nuit  shall  be 
whatsoever,  for  doii 

ee  el  I  the  i 

li«      tin.    sttftU  Ije  brought  in  the  Court  of 

defendant,  or  the 

bemnoM  wapmumu$t^i  dlawmtiouo  ?.-..:  n,  then  the  da> 

shall  have  and  recover  his  (nil  c«  he  *hnll  have 

f  » foresaid,  that  this  Act  Italic  A#t 

ially  taken  notice  o(  a* 

whatsoever,  wiibout  *pc<  ho  *arne. 
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17  Gto.  3,  cap.  57. 

17  Geo  s,  c  57.  An  Act  for  more  effectually  securing  ike  Property  of  Prints  I 
m  and  Engraver*,  by  enabling  them  to  sue  for  and  recover . 

certain  Cases. 

Bedui  of  Acts    Whereas  an  Act  of  Parliament  passed  in  the  eighth  year< 

gj£  |  •nd       of  his  late  Majesty  Kin*  George  the  Second,  intituled  * 

the  Encouragement  of  the  Arts  of  designing,  engraving,  i 

Historical  and  other  Prints,  by  vesting  the  Properties  the 

Inventors  and  Engravers,  during  the  Time  therein  m 

And  whereas  by  an  Act  of  Parliament  passed  in  the  seve 

the  reign  of  his  present  Majesty,  for  amending  and  rend 

effectual  the  aforesaid  Act,  and  for  other  purposes  therein 

it  was  (among  other  things)  enacted,  that  from  and  aft 

day  of  January  one  thousand  seven  hundred  and  sixtr 

and  every  person  or  persons  who  should  engrave,  etch, 

mezzotinto  or  chiaro  oscuro,  or  cause  to  be  engraved, 

worked,  any  print  taken  from  any  picture,  drawing,  mod 

ture,  either  ancient  or  modern,  should  have,  and  were  then 

to  have  the  benefit  and  protection  of  the  said  former  A 

Act,  for  the  term  thereinafter  mentioned,  in  like  maun* 

print  had  been  graved  or  drawn  from  the  original  des 

graver,  etcher,  or  draughtsman :  And  whereas  the  said  A 

effectually  answered  the  purposes  for  which  they  were  in 

it  is  necessary,  for  the  encouragement  of  artists,  and  for 

them  the  property  of  and  in  their  works,  and  for  the  a 

and  improvement  of  the  aforesaid  arts,  that  such  ftirthe 

should  be  made  as  are  hereinafter  mentioned  and  contai 

therefore  please  your  Majesty  that  it  may  be  enacted 

enacted  by  the  King's  most  excellent  Majesty,  by  and  wit 

and  consent  of  the  Lords  spiritual  and  temporal,  and  C 

this  present  Parliament  assembled,  and  by  the  authority 

Aftpr  June  24,     that  from  and  after  the  twenty- fourth  dayof  June  one  tho 

en?7r  v  rD£c       hundred  and  seventy-seven,  if  any  engraver,  etcher,  pi 

shall,  within  tho  other  person,  shall,  within  the  time  limited  by  the  afores 

time  limited  by    cither  of  them,  engrave,  etch,  or  work,  or  cause  or  pr 

Act*fcDgrave  or  engraved,   etched,   or  worked,  in   mezzotinto    or  chiaro 

eurh,Vc  any       otherwise,  or  in  any  other  manner  copy  in  the  whole  oi 

fhl^oniUSt  of      varying,  adding  to,  or  diminishing  from  the  main  desi 

the  proprietor,     print,  reprint,  or  import  for  sale,  or  cause  or  procure  to 

H»bie*iob0  reprinted,  or  imported  for  sale,  or  shall  publish,   sell,  c 

daminreR,  and      dispose  of,  or  cause  or  procure  to  bo  published,  sold,  c 

double  costs.        disposed  of,  any  copy  or  copies  of  any  historical  print  or  pi 

print  or  prints  of  any  portrait,  conversation,  landscape, 

ture,  map,  chart,  or  plan,  or  any  other  print  or  prints 

which  hath  or  have  been,  or  shall  be  engraved,  etched 

designed,  in  any  jmrt  of  Great  Britain,  without  the  expres 

tho  proprietor  or  proprietors  thereof  first  had  and  obtainec 

signed   by  him,  her,  or  them   respectively,  with   his,   h 

own  liana  or  hands,  in  the  presence  of  ana  attested  by  t 

credible  witnesses,  then  every  such  proprietor  or  proprieto 

may,  by  and  in  a  special  action  upon  the  case,  to  be  brouj 

the  person  or  persons  so  offending,  recover  such  damage 

on  the  trial  of  such  action,  or  on  the  execution  of  a  wrii 

thereon,  shall  give  or  assess,  together  with  double  costs  of 


32  Geo,  3.  Lxt.  oU 
[Fox's  Libel  Act. J 
•mocs  Doubts  respecting  the  Function*  of  Juries  in  Cases  of  n  Uml  ^  c  #a 

ibte  have  arisen  whether  on  the  trial  of  an  indictment  or 

irmut  ion  for  the  making  or  [  g  any  libel,  where  an  issue  or 

■  re  joined  between  the  nog  said  IM  defendant  or  defendants, 

pie*  of   not   guilty   pleaded,   it   be  competent    to   the  iury 

lied  t«»  try  the  same  to  give  their  verdict  upon   the  whole 

r  in  issue:  Be  it  therefore  declared  and  enacted  by  the  K 

lent  Majesty,  by  and  with  the  advice  and  uf  the 

itual  and  temporal,  and  Commons,  in  this  present  Parlia- 
esemhlcd,  and  by  the  authority  of  the  same,  that,  on  every 
ml.  the  jury  sworn  to  try  the  issue  may  give  a  general  vet 

v  upon  the  whole  matter  put  in  issue  upon  such 

tent  or  information;  and  shall  not  be  required  or  directed,  by 

pe  before  whom  such  indictment  or  information  shall 

Hud  the  defendant  or  defendants  guilty,  merely  on  the 

•  u  Miration  by  such  defendant  or  defendants  of  the  paper 

m  a  libel,  ana  of  the  sense  ascribed  to  the  same  in 

our  or  information. 

•ovided  always,  that,  on  every  such  trial,  the  court  or  judge 
whom   mu  h  indictment  or  information  shall  be  tried,  *bsJl, 
heir  or  It  trive   their  or  his  0| 

to  the  jury  on  the  matter  in  issue  between  the  king  and 
t  or  defendants,  in  like  manner  as  in  other 


Ontrkrtof 
sa  \n4\tHnr 

tor  *  111*1.  wi 
may  fir*  » 
f*o«r*J  vtrtfct 
upon  ibo  wbol« 

Bmiicr  i 

la»aa,  uiil  •i*ll 

U<iL    BS    Irijllkl.-.t 

bf  Uw  «uuri  u> 

defmiUot  guilty 
mm  mlv  on  proof 

•Mof  lb* 
M*M»*erU»4 

lo  it    til   lh,< 


•bill  Clf 0  I 


ttlnuihtf 


t]   a(-o,  that   nothing  herein   contained   shall  extend  or  JwyiMf  ^ 
■  the  jury  from  finding  a  special  ssmemtmik 
etion,  as  in  other  t  runinal  cases, 

liat  in  euM!  the  iury  shall  find  the  defendant  or  nw*u4i*ni*  n 
y,  it  ^lukll  and  may  be  lawful  for  the  said  defendant  y^tosjw 
tidants  to  mo  judgment  ground  and  in  mBSS 

i  iv  be  or  they  might  have  done  before  the  paaaing  i»f  uu»  a«v 
ft!  anything  herein  contained  to  the  contrary  not  with* 


54  Glo  :«6\ 

t*d  rmoW  mom  ejhetuat  an  Ad  of  His  present  mq»**. 

Majesty,  ftr  meaufaping  th*  Art  of  making  now  Models  and  vasts  of 
~}u*tm\  and  other  thing*  therein  mentuvnei ;    and  for  giving  further 
■ragemrnttoiurh  Arts-  1814,] 


0.M 


an  AcU  passed  in  thi  ighth  year  of  the  reign  of  as* 

for  encouraging  the  Art  of 

and  Casts  of   Bust*,  and  other  things  therein 

sole  right  and  property  thereof  were  rested  in  the 

tin  •!•♦  in 


*,e  Jl 


iriginai  proprietor  <no 

rwiaiocui  of  the  said  Act  having  been  found  ineffectual  for  the 
He  thereby  intended,  it  is  expedient  to  amend  the  same,  and  to 
ether  provisions  and  regulations  for  the  encouragement  of 
,  and  to  secure  to  them  the  profit*  of  and  in  their  works,  and 
or  the  advancement  of  the  said  arts:  May  it  therefore  please  your 
lajcsty  that  it  may  be  enacted;   and  be  it  enacted  hy  the  King's 
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17  Gko  a,  c  w.  An  Ad  for  more  effectually  securing  the  Property  of  Print*  to 

m and  Engraver*,  by  enabling  them  to  *ue  for  and  recover  B 

certain  Case*. 

Becitoi  or  Acts    Whereas  an  Act  of  Parliament  passed  in  the  eighth  year  of 

gj^|and       of  his  late  Majesty  Kine  George  the  Second,  intituled  UA 

the  Encouragement  of  the  Arts  of  designing,  engraving,  an 

Historical  and  other  Prints,  by  vesting  the  Properties  then 

Inventors  and  Engravers,  during  the   Time   therein  me 

And  whereas  by  an  Act  of  Parliament  passed  in  the  seven 

the  reign  of  his  present  Majesty,  for  amending  and  rende 

effectual  the  aforesaid  Act,  and  for  other  purposes  therein  n 

it  was  (among  other  things)  enacted,  that  from  and  after 

day  of  January  one  thousand  seven  hundred  and  sixtyn 

and  every  person  or  persons  who  should  engrave,  etch,  a 

mezzotinto  or  chiaro  oscuro,  or  cause  to  be  engraved,  c 

worked,  any  print  taken  from  any  picture,  drawing,  model. 

ture,  either  ancient  or  modern,  should  have,  and  were  thereb; 

to  have  the  benefit  and  protection  of  the  said  former  Act 

Act,  for  the  term  thereinafter  mentioned,  in  like  Tn«»yr , 

print  had  been  graved  or  drawn  from  the  original  desig 

graver,  etcher,  or  draughtsman :  And  whereas  the  said  Act! 

effectually  answered  the  purposes  for  which  they  were  inte 

it  is  necessary,  for  the  encouragement  of  artists,  and  for  « 

them  the  pro])erty  of  and  in  their  works,  and  for  the  adv 

and  improvement  of  the  aforesaid  arts,  that  such  further  | 

should  be  made  as  are  hereinafter  mentioned  and  contain© 

therefore  please  your  Majesty  that  it  may  be  enacted;  ; 

enacted  by  the  King's  most  excellent  Majesty,  by  and  with  \ 

and  consent  of  the  Lords  spiritual  and  temporal,  and  Cor 

this  present  Parliament  assembled,  and  by  the  authority  of 

After  June  24,      that  from  and  after  the  twenty-fourth  day  of  June  one  thous 

enK7raverD&c       hundred  and  seventy-seven,  if  any  engraver,  etcher,  prin 

shall*  within  tho  other  person,  shall,  within  the  time  limited  by  the  aforesaic 

time  limited  by    cither  of  them,  engrave,  etch,  or  work,  or  cause   or  proc 

Avts.  engrave  or  engraved,   etched,   or  worked,  in   mezzotinto   or   chiaro   c 

etch,  *c.  any       otherwise,  or  in  any  other  manner  copy  in  the  whole  or  ii 

Rweonwnt of     varvm&»  »d(lillg  to,  or  diminishing  from  the  main  design 

the  proprietor,     print,  reprint,  or  import  for  sale,  or  cause  or  procure  to  b 

he  shall  bo         reprinted,  or  imported  for  sale,  or  shall  publish,   sell,  or 

ciumBgeR.  and      dispose  of,  or  cause  or  procure  to  be  published,  sold,  or 

double  coeta.       disposed  of,  any  copy  or  copies  of  any  historical  print  or  prin 

print  or  prints  of  any  portrait,  conversation,  landscape,  or 

ture,  map,  chart,  or  plan,  or  any  other  print  or  prints  wl 

which  hath  or  have  been,  or  shall  be  engraved,  etched,  c 

designed,  in  any  part  of  Great  Britain,  without  the  express  c 

the  proprietor  or  proprietors  thereof  first  had  and  obtained  ii 

signed   by  him,   ner,  or  them   respectively,  with  his,   her, 

own  hand  or  hands,  in  the  presence  of  and  attested  by  twe 

credible  witnesses,  then  every  such  proprietor  or  proprietors 

may,  by  and  in  a  special  action  upon  the  case,  to  be  brough 

the  person  or  persons  so  offending,  recover  such  damages  i 

on  the  trial  of  such  action,  or  on  the  execution  of  a  writ  c 

thereon,  shall  give  or  assess,  together  with  double  costs  of  sr 


BTATt  TL's. 


i  of  the1  said  recited  Act,  (!»♦*  H#bt  and  property  whereof  ||  ninl    .» 

by  tin.-  Art.  irt  SJH  tse*  — 

■lie  <l«tntii.'tii(  damage,   or  loss  of  th  I  or 

ti\*    proprietor  or  proprietors  of  any  such  wort 

G&fl6t  lli-  r  r»imu<» sad 

■jgne—.  shall  and  may,  bv  ami  in  a  special  action  upon  double 
to  b*»  Drought  against  the  person  or  person*  M  offending, 
d  oy  on  ■  i mil  of  such  action  shall  give  or 

the?  v\  ntiit. 

0  person  or  persons  wtfto  Bball  or  Puirhsennel 
property  of  any  new  an- 1 
model,  or  >r  of  any  castfrom  nature,  Off  of  • 

^hed  under  or  protected  by  i 
be  proprietor  or  proprietors,  expressed  in  ad<< 
and  by  him,  her,  or  them  respectively,  with  bin,  hi 
or  hands,  in  the  presence  ■  " 

s,  shall  \  fc  to  any  action  lor  c 

1  the  same,  anything  continued  in  this  Act"  to  the 
rithstaanding. 

";  always,  and  be  it  further  enacted*  that  all  actions  to  j 
;  as  aforesiii  I  any  per  ioy  offence  ' 

_niust  this  Act  shall  Ix 
next  after  of  every  such  offence*  and  not  a: 

always,   and   bo    it    further  enacted,    that   from   ami  An  •ddhioo*) 

r  m  of  fourteen  years,  j*^  •?' 
igbt  of  m  Iposing  of  rtneh  now  and  original  lb*m*kr\ 

r  model,  or  copy,  or  cast  of  be  matter  <  jrts*jj»»rj» 


rood,  .wnall  return  to  tli 
It  made  or  en  ■  -ie  the  same,  if  he  or  they  shall  he 

tin-  furtli  of  fourteen  years,  excepting  in  the 

•r  person*  shall  by  sale  or  otherwise 
i i omscl  ves,  of  i  u  t  of  w taking 

ug  of  arty  new  and  original  sculpture,  or  model,  or  copy,  or 
any  oi  iter*  or  things  hereinbefore  mentioned,  pre 


ii»iiif. 


«m  r,  a 

"frciuat  Preomtio*  and  PunMmmt  0/  BUt*yh*-    sbcisa  I 
<**«d8«i  snifter,  Hlfc} 

to  make 

ditious  lil  I  by 

.    by    and    wirh    tfsl    id 
ana  tern  i 
Parliament  assembled,  and  bv  th<  hat 

and  after  the  passing  of  this  Act,  in  every  am  h  any  cvMfttositsa 

or  judgment  by  default   shall  be  had  against  anv  person  for  ""***  fq*ltj? ' . 
or  publishing  any  blasphemous  ubel,  or  any  *1  thT 

I  be  | 
>r  successors,  or  the  Regent,  or  the  Oc 
>m  as  by  law  esU 
«»e  of  Parliament,  or  fee  ascite  his.  Majesty**!  « 

my  matter  in 
•vtherwis*  ill  In-  lawful  foi 

liefove   whom  or    In    whieh    such  ^hall 


as  by  law 
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otherwise  to  be 
disposed  of  as 
fed  MNSf  »Li  ail 
direct 


have  been  given,  or  the  court  in  which  such  judgment  by  default  tad 
be  had,  to  make  an  order  for  the  seizure  and  carrying  away 
taming  in  safe  custody,  in  such  manner  as  shall  be  directed 
order,  all  copies  of  the  libel  which  shall  be  in  the  possession  el  1 
person  against  whom  such  verdict  or  judgment  shall  hare  been  m 
or  in  the  possession  of  any  other  person  named  In  the  order  far  I 
use ;  evidence  upon  oath  having  been  previously  given  to  the  i 
faction  of  such  court  or  judge,  that  a  copy  or  copses  of  the  amid  ] 
is  or  are  in  the  possession  of  such  other  person  for  the  use  of  d 
person  against  whom  such  verdict  or  judgment  shall  have  been  feadu 
aforesaid ;  and  in  every  such  case  it  shall  be  lawful  for  any  ju 
the  peace,  or  for  any  constable  or  other  peace  officer  acting  on 
such  order,  or  for  any  person  or  persons  acting  with  or  in  aid  1 
such  justice  of  the  peace,  constable,  or  other  peace  officer,  to  i 
for  any  copies  of  such  libel  in  any  house,  building,  or 
whatsoever  belonging  to  the  person  against  whom  ■ 
or  judgment  shall  have  been  had,  or  to  any  other  person  so  i 
whose  possession  any  copies  of  any  such  bbel,  belonging  to  the  ] 
against  whom  any  such  verdict  or  judgment  shall  hare  b 
shall  be;    and  in  case  admission  shall  be  refused  or  not 
within  a  reasonable  time  after  it  shall  have  been  first  deny 
enter  by  force  by  day  into  any  such  house,  bnilding,  or  place  i 
ever,  and  to  carry  away  all  copies  of  the  libel  there  round,  i 
detain  the  same  in  safe  custody  until  the  same  shall  be  restored  \ 
the  provisions  of  this  Act,  or  disposed  of  according  to  any 
order  made  in  relation  thereto. 

fe  And  be  it  further  enacted,  that  if  in  any  such  case  as  si 
judgment  shall  be  arrested,  or  if,  after  judgment  shall  hav 
entered,  the  same  shall  be  reversed  upon  any  writ  of  error,  all  < 
so  seised  shall  be  forthwith  returned  to  the  person  or 
whom  the  same  shall  have  been  so  taken  as  aforesaid*  f 
charge  and  expense,  and  without  the  payment  of  any  fees  ■ 
and  in  every  case  in  which  final  judgment  shall  be  entered  u, 
verdict  so  found  against  the  person  or  persons  charged  with 
composed,  printed,  or  published  such  libel,  then  all  copies  so  L 
shall  be  disposed  of  as  the  court  in  which  such  judgment  shall  : 
given  shall  order  and  direct, 

3.  Provided  always,  and  be  it  enacted*  That  in  Scotland,  in  < 
case  in  which  any  person  or  persons  shall  be  found  guilty  before  I 
court  of  justiciary,  of  composing,  printing,  or  publishing  any  Ma> 
phemous  or  seditious  libel,  or  where  sentence  of  fugitation  shall  tavt 
oeen  pronounced  against  any  person  or  persons,  in  consequen 
their  failing  to  appear  to  answer  to  any  indictment  charging  i 
with  having  composed,  printed,  or  published  any  such  libel,  ikm  4ad 

t  her  of  such  cases,  it  shall  and  may  be  lawful  for  the  said  < 
to  make  an  order  for  the  seizure,  carrying  away,  and  detaining  : 
safe  custody,  all  copies  of  the  libel  in  the  possession  of  any  i 
person  or  persons,  or  in  the  possession  of  any  other  person  or  g 
named  in  such  order,  for  his  or  their  use,  evidence  upon  oath  1 
been  previously  given  to  the  satisfaction  of  such  court  or  lodge,  1 
a  copy  or  copies  of  the  said  libel  is  or  are  in  the  possession  of  m£ 
other  person  for  the  use  of  the  person  against  whom  such  verdict  <* 
judgment  shall  have  been  had  as  aforesaid ;  and  every  such  ottaff  ** 
made  shall  and  may  be  carried  into  effect,  in  a  neb"  and  the  ana* 
manner  as  any  order  made  by  the  Court  of  Justiciary,  or  any  ctrcDJ 
Court  of  Justiciary,  may  be  carried  into  effect  according  to  the  fc* 
and  practice  of  Scotland:  Provided  alwnys,  that  in  lh  •  event  of  sot 
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1>n  or  persons  being  repotted  against  any  such  scnteuce  of  fugit-ii- 
and  being  thereafter  acquitted,  nil  copies  00  touted  shall  be  forth* 
rued  to  the  person  or  persons  from  whom  the  same  shall 
»re  been  so  taken  as  aforesaid ;  and  in  all  other  cases,  the  copies  so 
be  disposed  of  in  such  manner  as  the  said  court  may 

1    And  be  it  further  enacted,  that  if  any  person  shall,  alter  the 

passing  of  this  Act,  be  legally  convicted  of  haying  after  the  nessing 

Of  this  Act  composed,  printed,  or  published  any  blasphemous  libel  or 

any  such  seditious  libel  as  aforesaid,  and  shall,  after  being  m 

fieted,  offend  a  second  time,  and  be  thereof  legally  convicted 

any  commission  of  oyer  and   terminer  or  gaol  delivery,  or    in  hi* 

Majesty's  Court  of  King's  Bench,  mdb  pence  may,  on  such  second 

conviction,  lie  adjudged,  at  the  discretion  of  the  court,  either  to  §uflTer 

actch  punishment  as  may  now  by  law  be  inflicted  in  cases  of  high 

misdemeanors,  or  to  be  banished  from  the  United  Kingdom,  1 1 

other  parts  of  his  Majesty's  dominions,  for  such  term  of  years  as  the 

Hi  which  took  conviction  shall  take  place  shall  order. 

tad  bs      further  enacted,  that  in  case  any  person  so  sentenced 

and  ordered  to  be  banished  as  aforesaid,  shall  not  depart  from  fclns 

<1  Kingdom  within  thirty  days  after  the  pronouncing  of  snob 

Mid  order  as  aforesaid,  for  the  purpose  of  going  into  such 

at  as  aforesaid,  it  shall  and  may  be  lawful  to  and  for  his 

o  convey  such  person  to  »uch  parts  out  of  the  dominiim* 

d  Majesty,  an  his  Majesty  by  and  *ith  the  advice  of  his 

acted,  that  if  any  offender  who  fthall  lie  so 

rt  as  in  suss  id  to  be  banished  in  manner 

end  of  forty  days  from   the  time  suoh 

been  pronounced,  be  at  lam  within  any 

or  any  other  part  of  his  Majesty  s 

lawful  cause*  before  the  expiration  of  the 
coder  shall  have  been  so  ordered  to  be 
7  Mich  offender  being  so  at  large  as  afore* 
ty  convicted,  shall  be  transported  to 
1  by  his  Mi  my  term  not 

offender  may  be  tried,  either  before  any 
I  terminer,  great  sessions,  or  gaol  delivery, 
r  place  where  soon  offender 
taken,  or  where  he  or  she  was  sentenced  to 
rk  of  assise,  clerk  of  the  peace,  or  other 
t  having  the  custody  of  the  records  where 
ihall  hare  been  mads,  shall,  when  thereunto 

behalf,  make  out  and  give  a  certificate  in 
nonnsinrng  the  effect  and  substance  only 

of  every  indictment  and  conviction  of  soon 

for  his  or  her  banishment,  to  the  justices 
*j|  great  ssssinns,  or  gaol  delivery,  where 
cted.  for  which  certificate  six  shilling*  and 

shall  be  paid,  end  which  certincate  shall  be 
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l>v    mtv    I 
•hall   a 

nir  I 

5arr  Unit* 

omnium*,  w 

r    which    : 

keneAod  m  sJerni 
said,  betnir  thereo 
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clerk  or  oncer  of  Ike  coui 

red  on   hi 

writing. 


ejyej  fm 


nt    Htl\ 


he  it  further  enacted,  that  the  clerk  of  assise,  clerk  of  the  1 

>ther  clerk  or  officer  of  the  court  having  Ike  etutody  of  the  { 
I  where  any  offender  shall  hare  been  convicted  of  having  com-  j 
posed,  printed,  or  published  any  blasphemou*  or  ftodittous  Hhel,  shall, 
upon  request  of  tbr<  pro*'-  I  »ehalf,  make  out  and 


640 

#•  <m.  t,  a  &  giTe  a  certificate  in  writing,  steed  by 

—  •  substance  only  (omitting  the  formal  part)  of 
conviction  of  such  offender,  to  the  justices  of  — 
great  sessions,  or  gaol  delivery,  where  sue 
shall  be  indicted  for  any  second  offence  of 
publishing  any  blasphemous  or  seditions  libel,  Cor  wmc 
six  shillings  and  eightnenoe  and  no  more  shall  be  paid 
certificate  shall  be  sufficient  proof  of  the  conviction  ofsnd 
UwHasaaof  8.  And  be  it  further  enacted,  that  any  action  and 
Mti0M>  shall  be  brought  or  commenced  against  any  justice  or  jni 

peace,  constable,  peace  officer,  or  other  person  or 


part  of  Great  Britain  called  England,  or  in  Ireland,  fori 

or  acted  in  pursuance  of  this  Act,  shall  be  ^w^^Mtwri 

calendar  months  next  after  the  act  committed,  and  not 

and  the  venue  in  every  such  action  or  suit  shall  be  laid  n 

Geatni  law*      county  where  the  met  was  committed,  and  not  elsewhc 

maybe  ptearttit  defendant  or  defendants  in  every  such  action  or  suit  as 

general  issue,  and  give  this  Act  and  the  special  -natttr  in 

any  trial  to  be  had  thereupon;  and  if  such  action  or  s 

brought  or  commenced  after  the  time  limited  for  bringin 

or  the  venue  shall  be  kid  in  any  other  place  than  as  afo 

the  jury  shall  find  a  verdict  for  the  defendant  or  defends 

such  case,  or  if  the  jury  shall  find  a  verdict  for  the  d 

defendants  upon  the  merits,  or  if  the  plaintiff  or  pki 

become  nonsuit,  or  discontinue  his,  her,  or   their   ac 

appearance,  or  i£  upon  demurrer,  judgment  shall  be  gr 

the  plaintiff  or  plaintiffs,  the  defendant  or  defendants 

Doable  ooeta.      double  costs,  which  he  or  they  shall  and  may  recover  in  si 

same  manner  as  any  defendant  can  by  law  in  other  oases. 

limit***  or         9.  And  be  it  further  enacted,  that  every  action  and 

gJJjJJi*9,  m     shall  be  brought  or  commenced  against  any  person  or 

Scotland,  for  anything  done  or  acted' in  pursuance  of  this  - 

like  manner  be  commenced  within  six  calendar  months  af 

committed,  and  not  afterwards,  and  shall  be  brought  in  tl 

Session  in  Scotland ;  and  the  defender  or  defenders  ma] 

the  matter  complained  of  was  done  in  pursuance  of  th 

may  give  this  Act  and  the  special  matter  in  evidence; 

action  or  suit  shall  be  brought  or  commenced  after  the  i 

for  bringing  the  same,  then  the  same  shall  be  dismissed ; 

case,  or  if  the  defender  or  defenders  shall  be  assoilzied,  or 

or  pursuers  shall    suffer  the   action  or  suit    to  fall  a 

decision  shall  be  pronounced  against  the  pursuer  or  poj 

Doable  ocwu.      the  relevancy,  the  defender  or  defenders  shall  have  dc 

which  he  or  they  shall  and  may  receive  in  such  and  the  sa 

as  any  defender  can  by  law  recover  costs  or  expenses  in  ot 

Not  to  alter  the       10.  Provided  always,  and  be  it  further  enacted,  that  not 

tnTeepecuo*1*1  ^^  c011**"1^  8naU  "°  held  or  considered  as  in  any  resp 

panbhmetit  for  the  law  or  practice  of  Scotland  regarding  the  punishment 

iibeta.  convicted  of  composing,  printing,  publishing,  or  circu 

blasphemous  or  seditious  libel. 
Act  may  be  11.  And  be  it  further  enacted  that  this  Act  may  be  rep 

ftJteredthiii        whole  or  in  any  part  thereof,  or  in  any  manner  altered  c 
eeMfoa.  during  the  present  session  of  Parliament. 


M 


3  Well.  4,  cap, 

Act  to  amtmd  th*  Law*  n  \maHc  LUwarj  Property. 

[10f/*  Jv 

riis  by  fin  Act  passed  in  the  fifty-fourth  year  nf  the  reign  of  his 
f  »jctfty  Ki:  ;e  the  Third  intituled  "  Ln  nd  the 

errraJ    A    i^    for   the    KncouniLf.  m.  m    of  Learning,  by  securing  the 
Sjfjbe  •nd  Copyright  of  printed  Books  to  the  Authors'of  *uch  Books, 
rigna,"  it  was  amongst  other  things  provided  and  enacted, 
hat   fnuu  Bad  Bfhaf  Hw  pajdqg  oi   0M  Bald  Art  the  author  of   any 
look  or  books  composed,  and    not  print**!  or  published,  oar  which 
i  thereafter  be  composed  and  printed  and  pTibh'shed,  an 
nee  O?  assigns,  should  have  the  sole  liberty  of  print  i* 
tig  such  book  or  books  for  the  full  term  of  twenty -eight  years, 
he  day  of  first  publishing  the  same,  and  bJ 
J>e  author  should  be  living  at  the  end  of  that  period,  for  the  residue 
rf*  his  natural  life:  aud  whereas  it  is  expedient  to  eu.nd  tin*  pro* 
r  is  ions  of  the  «aid  Act:  be  it  therefore  enaoted  by  the  King's  most 
coi  Majesty,  by  and  with  the  advice  and  consent  of  the   I 
naj  ami  temporal.  Bud  Commons,  in  this  pn  - 
bled,  and  by  the  authority  of  the  same,  that  fron  r  the 

r  hi  author  of  auy  tragedy,  comedy,  play,  opera, 
p&BOB  or  entertainment,  competed,  and 
Cintod  and    published   l>y  the  author  thereof  Of  1 
i  hereafter  shull  l>e  composed,  and  not  printed  or  published  by 

'  r  the  assignee  of  stub  author, 
BB  hi*  own  projs?rtj  the  sole  liberty  of  representing,  or 
to  be  represented,  at  any  plBOl  or  hlaeos  of  drama* 

.  in  any  part  of  the   United   Kingdom  oj   (treat 

n  and  treland,  b  the  Ism  of  Man.  Joraej,  and  Craeniaey,  <t  in 

part  of  the   British  dominions,  any  iiuoh  production  as  aforesaid. 

ted  and  publ  uthor  thereof  Of  hk  an 

deemed  and  taken  proprietor  thereof  {  and 

ior  of  auy  BDOli   production,  printed  and  published  within  ton 

f  before  the  panning  of  this  Act  by  the  author  thereof  or  his 

■in*,  or  wh   •  -!ibli:-hril.  or  tin' 

ee  of  such  author,  shall  Q  of  passing  this  Act?  Of 

time  of   such   publication   reajootivery,  until  t 

ntv-eight  years  from  the  day  of  such  first  \  n  of  the  same, 

i  also,  if  the  .  of  of  the  authors, 

be  living  at  the  end  of  that  period,  during  the  raflidllftof  his 

lif«".  have  as  his  own  pg 

» -ntrd,  the  same  at  any  audi  place  of  ilrs 
-is  aforesaid,  and  shall  be  dentin}  an«3 
prof irn  tor  th ■  <-. -,,-•    provided  nevertheless,  that  nothing  in  tin-   At 
contained  shall  prejadiafti  atfc  r,  of  bAbqI  I be  right  or  n 

represented,  at  any  plane  or  plaee* 

nt  whatsoever,  any  such  production  a*  afore. 

aaid,  in  all  oases  in  thereof  or  his  assignee  shall, 

tBatag  of  Ihii  Aet,  have  given  hie  consent  to  or 

,  hut  that  such  sob  iuthnr 

signoe  shall  be  subject  to  such 

1,  That  ii  >n  shall. 

•  >lo  liberty  aa  aforesaid,  contrary  to  tin- 

t  fhr  consent  in  -.»  ithor  Or  ( 

of  dramatic  entertain* 


*  Wru.  loU 
MOal  c.  IML 


may  6r%mmtke 

place  abftll  \i*tm 
■•bu  prup*fty 
Ihn  malm  Mmrtf 
Of  r*[irf»*i»ntlnf 
~in*  II 

U>  tMtVpftt- 

Muted  ml  *o- 
atsessf 

nrmmm 


I*rot1too  **  to 

*mmrm  «lti*n\ 
p«fl»ltl« 


anthorii 

■bUdwh 

II,  i. 

he 


ptosa*  maa 
to  late  AA 


proprietor  Ur 


ny  [.i. 
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2 

int  withm  the  Hnrits  i 

r  part  thereof,  every  such  oifsnoW  shsllQ  be 
wry  rock  representation  to  the  \m§  iimsl  of  en  r 
ty  shiffingm  or  to  the  rail  amount  of  the  1 
ising  from  such  loptosantation,  or  the  injury  or] 
»  plaintiff  therefrom*  whichever  shell  be  the  { * 
b  author  or  other  proprietor  of  such  production  so  mji 
atrary  to  the  true  intent  end  meaning  of  this  Act*  to  baas 
aether  with  doable  costs  of  suit,  by  snob  author  or  eft 
letors,  in  any  court  having  joriadiotion  in  such  oases  mtftst 
e  said  United  Kingdom  or  of  the  British  Ikenlwnm  ajivft 
fence  shall  be  committed;  and  m  every  such  processes*  it 
le  Kberty  of  snob  author  or  his  assignee  as  afcresaid  aaalkai 
such  right  or  authority  as  aforesaid,  it  shall  be  ~  " 
aintiff  to  state  that  be  has  snob  sole  Kberty,  *  " 
me  to  be  subject  to  snob  right  or  authority,  or « 

the  same. 
Provided  nevertheless,  and  be  it  further  enacted.  Hut  al 

proceedings  for  any  offence  or  injury  that  shall  be  en 
gainst  this  Act  shall  be  brought,  suea,  and  msmanunai 
reive  calendar  months  next  after  snob  offence  uunumitat 
ie  same  shall  be  void  and  of  no  effect. 
4.  And  be  it  further  enacted,  That  whenever  entfaxi,  | 
fenders,  or  others  are  spoken  of  in  this  Act  in  the  singelsr 
•  in  the  masculine  gender,  the  same  shall  extend  to  any  mi 
arsons  and  to  either  sex. 


i 


5  &  6  Will.  4,  cap.  65. 

in  Act  for  preventing  ike  Publication  of  Lecture* 
[9ih  September,  1835.] 

fffRREAB  printers,  publishers,  and  other  persons  have  f 
iken  the  liberty  of  printing  and  publishing  lectures  defcw 
[vers  subjects,  without  the  consent  of  the  authors  of  sues 
r  the  persons  delivering  the  same  in  public,  to  the  great 
:  such  authors  and  lecturers:  Be  it  enacted  by  tine  Ejj 
coellent  Majesty,  by  and  with  the  advice  and  consent  of 
riritual  ana  temporal,  and  Commons,  in  this  present  I 
ssembled,  and  by  the  authority  of  the  same,  that  from  and 
ret  day  of  September,  one  thousand  eight  hundred  *"d  ' 
ie  author  of  any  lecture  or  lectures,  or  the  person  to  whoa 
)ld  or  otherwise  conveyed  the  copy  thereof,  in  order  to  d 
une  in  any  school,  seminary,  institution,  or  other  place,  o 
fcher  purpose,  shall  have  the  sole  right  and  liberty  of  pri 
ublishing  such  lecture  or  lectures ;  and  that  if  any  persoi 
iking  down  the  same  in  shorthand  or  otherwise  in  writ 
ay  other  way,  obtain  or  make  a  copy  of  such  lecture  or  lee 
aall  print  or  lithograph  or  otherwise  copy  and  publish  th 
rase  the  same  to  be  printed,  lithographed,  or  otherwise  o 
ublished,  without  leave  of  the  author  thereof,  or  of  the 
bom  the  author  thereof  hath  sold  or  otherwise  conveyed 
ad  every  person  who,  knowing  the  same  to  have  been  \ 
>pied  and  published  without  such  consent,  shall  sell,  p 
tpose  to  sale,  or  cause  to  be  sold,  published,  or  exposed  tc 
ich  lecture  or  lectures,  shall  forfeit  such  printed  or  otherw 
cture  or  lectures,  or  parts  thereof,  together  with  one  j 


*  t «  Will  1 


sheet  thereof  which  shall   be   found   in    his    custody,  either 
kneed*  lithographed,  or  copied,  or  printing,  Hthogiwphi&fl,  or  copy- 
Mished  or  exposed  to  sale,  contrary  to  the  true  intent  and 
log  of  fchiH  Act,  the  one  mo 

-sors,  and  the  other  moiety  thereof  to  at  13 

one,  to  l>©  recovered  in  any  of  bis  M  Courts  of 

<v>rd  in    \\  Oil  ttiiiiKtiT,  by  action  of  debt,  t>ilL  plaint,  nr  inibriuatmii, 
h  no  wager  of  law,  eseoign,  privilege,  or  protection,  or  un>re 
knee,  shall  bo  allowed. 
L  And  bo  it  further  enacted,  that  any  printer  or  publisher  of  any  Fet**ity  oa 
ball,  without  such  leave  as  aforesaid,  print  and  uublish  jj2jl**l,*J,r 
?r  any  lecture  or  lectures,  shall  1».   d  1  taken  yl£™  pub! 


SQi  person  printing  and  publishing  without  leave  within  the  pro-  ISfJ^JJE1. 
of  this  Act,  ana  liable  to  the  aforeeaf " 
of  such  printing  and  publisl 


pejBjBejpai 


the  pro- 
penalties 


Without  l«I*TO, 


I    Mi 

5gn 

emrti 


be  it  further  emu? ted.  That  no  person  allowed  for  certain  fee  1 
reward,  or  otherwise,  to  attend  and  be  present  at  any  lecture  jjjjilj  JST 
*^Ki  in  any  p);u-e,  hIuiII  1m*  deemed  soul  taken  t<»  b  I  or  to  Umimmmw* 

ive  to  print,  copy,  and  publish  such  lectures  only  became  of  ***«"**  *> 
leave  to  attend  -  ires.  1 

d  always,  That  nothiug  in  this  Act  tihall  extend  to  pro*  Ac*  sot  io 
any  person  from  printing,  copying,  and  publiahing  ani  Icetun  KStSaaHi 
tunes  w!  been  printed  and  published  w  ith  Cwimsinw 

of  the  authors  thereof  assignees,  and  whereof  the  lone  Sjf^^JJJif 

>r  *lmll  have  expired  within  which  the  eole  right  to  print  and  ™il°W"<bt 
ih  the  same  is  given  by  an  Act  passed  in  the  eighth  year  of  the 
of  Queen  Anne,  intituled  •«  An   A<  t    for  the  Encouragement  of  ««  Asa.  a  IS. 

riutcd   Books  in  the  Author* 
*  of  Much  copies  during  the  titni  mentioned,**  and 

naeed  in  I  Fourth  year  of  the  reign  of  King 

<  Third,  intituled  '*  An  Act  to  amend  the  several  Acts  for  MQm  le.  IK 
rmgement  of  Learning,  by  securing 

ks  to   the    Authors   of   such    Books,   or   t ' 
res  which  have  been  printed  or  published 
e  iae  passing  of  thi* 
<  hat  nothing  in  this  Act  shall  extend  to  any  Actnottocatrod 


lectures,   or   the   printing,  copying    or    pubustung   any  %£££* 
or  lectures,  or  parts  thereof,  of  the  delivering  of  which  notice  *atk»vd 
hall  not  ha?o  been  given  to  two  justice*  living  within  Ave  Pfcssa  •* 
i  from  the  plft.ee  where  such  lecture  or  lectures  shall  be  delivered 
i  days  at  the  least  b  I  to  any  lecture  or 

td  HbooJ  or  college,  or  on 

lit  taual   iu  virtue  of  or  according 
ition  ;  and  that  the   law   relating 
main  the  same  ae  if  this  Act  had  not  bean 


6*7  Will.  4,  car.  Sfl, 
m  Ad  lo  admd  Us  Protection  id  Copyright  in  TrinU  and  Emgroviny    siTWu 
Io  hdmA^l^k  Ujust,  1836.]  eJ^ 

nua  an  Act  was  passed  in  the  seventeenth  year  of  the  reign  of 
i*  Majesty  King  CJeoro  the  Third,  intituled  "  An  Act  for  move  it 
nelly    securing    the   Property    of    Print*    to    Inventors    and 
teravera,  by  enabling  them  to  sun  for  and  recover  Penalties  in 
rlaio  cases;"  and  whuroa*  it  is  desirable  to  extend  the 

tt2 


Wfct  «, 


<J«ml  i.e,il 
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t  Wax.  4,  a  u.  ment  within  the  limits  aforesaid,  any  such  production  as  da 
—  any  part  thereof,  every  such  offender  shall  be  liable  fir 

every  such  representation  to  the  payment  of  an  amount  sot 
forty  shillings,  or  to  the  full  amount  of  the  benefit  or  * 
arising  from  snch  representation,  or  the  injury  or  loss  sort 
the  plaintiff  therefrom,  whichever  shall  be  the  greater  dan 
the  author  or  other  proprietor  of  snch  production  so  rep 
contrary  to  the  true  intent  and  meaning  of  this  Act,  to  ben 
together  with  double  costs  of  suit,  by  such  author  or  od 
pnctore,  in  any  court  having  jurisdiction  in  such  cases  in  tuft 
the  said  United  Kingdom  or  of  the  British  Dominions  in  wt 
offence  shall  be  committed;  and  in  every  such  proceeding fi 
sole  liberty  of  such  author  or  his  assignee  as  aforesaid  shall  bi 
to  such  right  or  authority  as  aforesaid,  it  shall  be  sufficient 
plaintiff  to  state  that  he  has  such  sole  liberty,  without  slat 
same  to  be  subject  to  such  right  or  authority,  or  otherwise  ■ 
ing  the  same. 

3.  Provided  nevertheless,  and  be  it  further  enacted,  That  aD 
or  proceedings  for  any  offence  or  injury  that  shall  be  cm 
against  this  Act  shall  be  brought,  sued,  and  commenced 
twelve  calendar  months  next  after  such  offence  committed, 
the  same  shall  be  void  and  of  no  effect. 

4.  And  be  it  further  enacted,  That  whenever  authors, 
offenders,  or  others  are  spoken  of  in  this  Act  in  the  singular 
or  in  the  masculine  gender,  the  same  shall  extend  to  any  u 
persons  and  to  either  sex. 
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c.65. 


Authors  of 
lectures,  or  their 
assigns,  to  have 
the  sole  right  of 
publishing  them. 


Penalty  on  other 
persons  publish- 
ing. Ac,  lectures 
without  leave.' 


5  &  6  Well.  4,  cap.  65. 

An  Act  for  preventing  the  Publication  of  Lectures  wiAoui  i 
[9th  September,  1835.] 

Whereas  printers,  publishers,  and  other  persons  hare  n 
taken  the  liberty  of  printing  and  publishing  lectures  deliv* 
divers  subjects,  without  the  consent  of  the  authors  of  such 
or  the  persons  delivering  the  same  in  public,  to  the  great  ( 
of  such  authors  and  lecturers:  Be  it  enacted  by  the  Kn 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  i 
spiritual  and  temporal,  and  Commons,  in  this  present  P 
assembled,  and  by  the  authority  of  the  same,  that  from  and 
first  day  of  September,  one  thousand  eight  hundred  and  1 
the  author  of  any  lecture  or  lectures,  or  the  person  to  whon 
sold  or  otherwise  conveyed  the  copy  thereof,  in  order  to  d 
same  in  any  school,  seminary,  institution,  or  other  place,  o 
other  purpose,  shall  have  the  sole  right  and  liberty  of  pri 
publishing  such  lecture  or  lectures  ;  and  that  if  any  persoi 
taking  down  the  same  in  shorthand  or  otherwise  in  writ 
any  other  way,  obtain  or  make  a  copy  of  such  lecture  or  lee 
shall  print  or  lithograph  or  otherwise  copy  and  publish  th 
cause  the  same  to  be  printed,  lithographed,  or  otherwise  c 
published,  without  leave  of  the  author  thereof,  or  of  the 
whom  the  author  thereof  hath  sold  or  otherwise  conveyed 
and  every  person  who,  knowing  the  same  to  have  been 
copied  and  published  without  such  consent,  shall  sell,  [ 
expose  to  sale,  or  cause  to  be  sold,  published,  or  exposed  i 
such  lecture  or  lectures,  shall  forfeit  such  printed  or  other? 
lecture  or  lectures,  or  parts  thereof,  together  with  one 


STATUTW. 


MS 


hereby  granted,  as  fiir  as  the  MM  are  or  shall  bo  appli-    sa?  Wiu.  | 
til  pases  DOt  Mrefo  4  for.  and  shall  be  ob-  aT<i 

d,  applied*  enforced,  ana  put  in  execution  for  the  raising,  levying, 
"id  securing  of  the  said  duties  hereby  granted  and  other- 
J  thereto,  so  far  as  the  same  shall  not  be  superseded  by 
nail  l>c  eon  si**  tent  with  the  express  provisions  of  this  Act,  as 
Ay  and  effectually  to  all  intents  and  purposes  as  if  the  same  bad 
r  oti  herein  repeated  and  specially  enacted  with  reference  to  the  said 
o*  hereby  grunted. 

it  enacted,  that  a  discount  after  the  rate  of  twenty-five  Dimwit  of  I 


per  centum  on  the  prompt  payment  of  any  sum  amounting  to  PJrc*[*1 

1*1 


stamped  i 


i  from  I 


i  or  upwards,  for  the  duties  on  newspapers  granted  by  this  | 
Jl  be  allowed  to  all  proprietors  of  newspapers  in  Ireland  on  < 
phase  of  stamps  for  the  printing  of  newspapers  in  Ireland,  lMl*lkL 
i  discount  shall  be  denoted  on  the  face  of  every  stamp  in  re*}* <  t 
the  same  shall  be  allowed  i   Provided  always,  that  if  any 
ir  shall  be  printed  in  Great  Britain  upon  | m per  stamped  with 
denoting  the  allowance  of  any  such  discount,  net  »turnp 
>  of  no  avail,  and  such  newspaper  shall  be  deemed  to  be  nut 
111  required  by  this  Act* 
be  it  enacted,  that  from  and  alter  the  thirty-first  day  of  a  -rp*r»i« 
Am  next  after  the  passing  of   tins   Art   in  the  stamp  to  be  JJ*; 
-<"*]  on  each  and  every  newspaper  under  the  provisions  of  this  now^pwT.  ** 
title  of  such   newspaper,  or  some  part  thereof,  shall   bo 
such  convenient  manner  and  form  as  to  the  said  coin- 
I  of  stamps  and  taxes  shall  seem  expedient ;  and  the  said 
>  shad  cause  a  proper  die  for  stamping  each  such  news- 
i  be  prepared  under  their  directions,  and  a  new  or  other  die 
n  time  to  time  prepared,  in  like  manner  as  they  shall  think 
r ;  and  the  reasonable  costs  and  expenses  of  preparing  su< -h 
i  shall  be  from  time  to  time  defrayed  by  the  proprietor 
i  newspaper,  and  paid  when  and  as  required  by  the  said 
its  to  such  person  as  the  said  commissioners  shall  apt 
sivo  the  same,  before  any  paper  shall  be  stamped  under  the 

i  of  doners  tor  each  such  newspaper ;  and  that  Anw  11* 

or  the  thirty-first  day  of  December  next  after  the  passing  J^JJjJJji- 
no  newspaper  liable  to  duty  under  this  Act  shall  be  b«»ri*2ic_ 
upon  paper  not  stamped  with  such  die,  containing  the  title  impvsot 
newspaper,  or  some  part  thereof  as  aforesaid ;  and  if  any  JJ3? «m»^ 
J  shall  be  printed  on  paper  stamped  otherwise  than  as  afore-  prtalpd  di* 
amp  thereon  shall  be  of  no  avail,  and  such  newspaper  shall 
1  to  he  not  duly  stamped  as  required  by  this  Act. 
_  be  it  enacted,  that  every  paper  declared  by  the  schedule  N««  . 
•  *  this  Act  annexed  to  be  chargeable  with  the  duties  by  this  Act  SBitmsj 
rranud  on  newspapers  shall  be  deemed  and  taken  to  be  a  newspaper  i 
ti  the  meaning  of  this  Act  and  of  every  Act  relating  to  the 
tic  or  publishing  of  newspapers,  and  shall  be  subject  and  liable 
*>  all  the  regulations  by  this  Act  imposed ;  and  wheresoever  i 
Act  or  in  any  other  Act  or  Act*  relating  to  the  printing  or  | 
if  newspapers  the  word  "newspaper"  it  or  may  bo  used,  it  ohall  be 
1  and  taken  to  mean  and  hohidl  any  and  every  such  paper  as 
1 1  and  in  all  proceedings  at  law  or  otherwise,  and  upon  all 
i  whatsoever*  it  ihall  In?  stinVient  to  daacrib  «ord 

•  mrwspancr "  any  paper  by  this  Act  declared  to  be  a  newspaper, 
>ut  further  or  otherwise  designating  or  describing  the  mudo. 
10,  And  be  it  enacted,  That  if  any  person  shall  file  any  bill  in  any  i 
lor  the  discovery  of  the  name  of  any  person  concerned  as ' 
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<*7  Wtu.  4.  printer,  publisher,  or  proprietor  of  my  newspaper,  or  d 
tH  relative  to  the  printing  or  publishing  of  any  newspaper, 
printer*  or  pub-  more  effectually  to  bring  or  carry  on  any  suit  or  action 
fathers  of  new**  alleged  to  have  been  sustained  by  reason  of  any  alanderoi 
ttEmdtar  bffl.  matter  contained  in  any  such  newspaper  resp-^"-  - 
ac  shall  not  be  lawful  for  the  defendant  to  plead 

but  such  defendant  shall    be  compellable  to  make  I 

required :   Provided  always,  that  such  discovery  shall 

use  of    as  evidence   or  otherwise   in   any   proceeding 

defendant  save  only  in  that  proceeding  for  which  the 

made. 

stamp*  34.  And  be  it  enacted,  that  it  shall  be  lawful  for  any  p 

?Di!ltaAir,,,B"  *n  n*8  P088088*00  *nJ  paper  stamped  with  any  of  the  t 

be  caaesOsd7  repealed,  and  not  made  use  of,  or  who  may  at  any  time  h 

sad  allowed,       in  his  possession  any  paper  stamped  for  denoting  the  d 

Act  granted,  and  which  may  bo  rendered  useless  by  r 

change  of  dies,  or  by  the  operation  of  any  of  the  prori 

Act.  to  bring  the  same  to  the  head  office  for  stamps 

Edinburgh,  or  Dublin  respectively  at  any  time  within 

months  next  after  the  said  fifteenth  day  of  September  ( 

eight  hundred  and  thirty-six,  or  within  six  calendar  i 

after  the  same  shall  bo  so  rendered  useless,  in  order  ths 

thereon  may  be  cancelled  and  allowed ;  and  it  shall  be  n 

commissioners  of  stamps  and  taxes  or  their  proper  offic 

and  allow  such  stamps  accordingly,  and  to  stamp  such 

portion  thereof,  and  any  other  paper  which  shall  be  broi 

purpose,  with  stamps  denoting  the  duty  by  this  Act  gn 

amount  or  value  or  the  stamps  bo  to  be  cancelled  an 

aforesaid,  after   deducting   the    amount  of    any  disco 

thereon. 

Construction  of       35.  And  in  order  to  avoid  the  frequent  use  of  diver 

i^thiTiLcL'**1     expressions  in  this  Act,  and  to  prevent  any  misconstrc 

terms  and  expressions  used  therein ;  he  it  enacted,  that 

this  Act,  with  reference  to  any  person,  matter,  or  thing. 

words  is  or  are  us*m!  importing  trie  singular  number  or  tJ 

gender  only,  yet  such  word  or  words  shall  be  understc 

strued  to  include  several  persons  as  well  as  one  pcrsor 

well  as  males,  bodies  jxriitic  or  corporate  as  well  as  indi 

several  matters  or  things  as  well  as  one  matter  or  thing. 

otherwise  specially  provided,  or  there  be  something  in  tfc 

context  repugnant  to  such  construction. 

SCHEDULE  REFERRED  TO  IK  THIS  ACT. 

Schedule  (A.) 
Containing  the  duties  imposed  by  this  Act  on  Newspapers;  (that  i 
to  say.) 
For  every  sheet  or  other  piece  of  paper  whereon  any  newspaper  aha 

be  printed 

And  where  such  sheet  or  piece  of  paper  »D*H  contain  on  one  aid 
thereof  a  superficies,  exclusive  of  the  msnrin  of  the  letter-preat 
exceeding  one  thousand  Ave  huudred  and  thirty  inches,  ant 
not  exceeding   two   thousand  twi»   hundred   and   ninety- fivi 

inches,  the  additional  duty  of 

And  where  the  name  shall  contain  on  one  side  thereof  a  super 
ficiea,  exclusive  of  the  margin  of  the  letter-press,  exceeding  tw« 
thousand  two  hundred  and  ninety-five  inches,  the  additiona 
doty  of .,.        «,•        ...        •••        ••■        •••        •••        •■•        •• 


',  »1w«vh,  that  any  sheet  or  piece  off  uapcr  containing  a* 

.  Ir  thereof  *  snnnrfloiss,  exclusive  of  the  margin  of  the 

praw,  Dot  exceeding  seven  hundred  and  sixty-five  inehee, 

shall  be  puhlirthcu  with  and  a*  *  supplement  to  any 

_  apar  chargeable  with  any  of  theduliee  aforeaaid,  shall  be 

©ber^ble  <>nly  with  the  duty  of 

•he  following  shall  be  deemed  and  taken   to  be  newspapers 
>bie  with  the  said  dudes;  vis, 
Any  |*»i^«f  coo  Urn  in  g  public  now**,  intelligence,  or  oocurrsnee* 
prmt* h\  in  any  part  of  the  United  Kingdom  to  be  disponed  and 


» put  : 
any  paper  printed  in  any  part  of  the  United  Kin, 
weekly  or  ofteoar,  or  at  intervale  not  exceeding  twenty-*  ix 
days,  containing  only  or  principally  advertisement* : 
And  also  any  paper  containing  any  public  new*,  intelligence,  or 
rnmoea,  or  any  remarks  or  obeeTvatlon*  tliereont  printed  in 
any  part  of  the  United  Kingdom  for  sale,  and  published  perio- 
dically or  in  parte  or  numbers  at  interval*  not  exceeding 
twenty-six  day*  between  the  publication  of  any  Iwo  such 
pafwra,  parts,  or  number*,  where  any  of  the  said  papers,  parts, 
or  number*  respectively  shall  not  exceed  two  aheet*  of  the 
dimensions  hereinafter  specified,  (exclusive  of  any  cover  or 
blank  leaf,  or  any  other  leaf  upon  which  any  advertisement  or 
ether  notice  shall  be  printed,)  or  shall  be  published  for  tale  for 
a  toe  sum  than  sixpence,  exclusive  of  the  duty  by  this  Act 
imposed  thereon  :  Provided  always,  that  no  quantity  of  paper 
lass  than  a  quantity  equal  to  twenty-one  inch***  in  length  and 
seventeen  inches  In  breadth,  in  whatever  way  or  form  the  same 
may  be  made  or  may  be  divided  iuto  leaves,  or  in  whatever 
way  tho  same  m»y  be  printed,  shall,  with  reference  to  any  such 
kper,  part,  or  number  a*  aforesaid,  be  deemed  or  taken  to  be  a 

provided  alao,  that  any  of  the  several  papers  hereinbefore 
'  shall  be  liable  to  the  duties  by  this  Act  Imposed 


it,  in  whatever  wsy  or  form  the  same  may  be  printed  or 
folded,  or  divided  into  leav.ii  or  stitched,  and  whether  the  i 
shall  be  folded,  divided,  or  stitched,  or  not, 


paper  called  ■  Police  Oasstt*  or  Ho*  and  Cry,"  published  is 

Una!  Britain  by  authority  of  the  Secretary  of  Btetc,  or  in  Ireland 

by  the  authority  of  the  Lord  Lieutenant 

sally  eoouunts  or  bills  of  goods  imported  and  exported,  or  warrants 

or  eertineete*  for  the  delivery  Of  goods,  and  the  weakly  hills  of 

mortality,  and  also  papers  containing  any  lists  of  price*  currant,  ot 

be  atata  of  the  markets,  or  any  account  of  the  arrival!  sailing, 

other  drcumetanoes  relating  to  merchant  ships  or  ' 

sis,  or  account*  do  not  eootaii 
i  bean  usually  comprised  therein. 


la)  nature,  pro 

■J  Data  uj;itu<r 


U     |     oj 


than  what 


(  u\  9. 

j  Protect  "m*  <nnplou*d  »*  fa*  Pulia- 

tion of  Parliammdmy  Papsrs.-{li*e  AprU,  1KK>.  ] 

is  essential  to  the  doe  And  effectual  exercise  and  dwcharjre 
tiooi  and  duties  of  Parliament,  end  to  the  pn»ni ration  of 
rise  legislation,  that  no  obstruction*  or  impediment*  should  exist  to 
km  rmhliosiion  of  each  of  the  reports,  nepers,  votes,  or  proceedings 
i  either  House  of  Parliament  a*  such  House  of  Parliament  may 
loom  fit  cm*  necessary  to  be  published  i  And  where**  obetruetion*  or 

menu  tf»  h^v.-  ftrisen,  end  hereafter 

,riw.  by  mean*  of  civil  or  criminal  |>n*%xylui#rt  being 


f  Varr.  c  I 


RslJ 
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6*7  Will.  4, 
c.76. 

firintera,  or  pub- 
l&hera  of  news- 
papers, may  be 
enforced  by  bill, 
Ac. 


8tamps 

rendered  QMte« 
by  this  Aot  may 


and  allowed. 


Construction  of 
tbe  terms  used 
in  this  Act 


printer,  publisher,  or  proprietor  of  any  newspaper,  or  of  any 
relative  to  the  printing  or  publishing  of  any  newspaper,  in  order  4i 
more  effectually  to  bring  or  carry  on  any  suit  or  action  for  damtga 
alleged  to  have  been  sustained  by  reason  of  any  slanderous  or  tibelkia ' 
matter  contained  in  any  such  newspaper  respecting  such  person,* 
shall  not  be  lawful  for  the  defendant  to  plead  or  demur  to  such  bi, 
but  such  defendant  shall  be  compellable  to  make  the  disown 
required :  Provided  always,  that  such  discovery  shall  not  be  ma 
use  of  as  evidence  or  otherwise  in  any  proceeding  against  tfe 
defendant  save  only  in  that  proceeding  for  which  the  discovery  b 
made. 

34.  And  be  it  enacted,  that  it  shall  be  lawful  for  any  person  haviag 
in  his  possession  any  paper  stamped  with  any  of  the  duties  herd? 
repealed,  and  not  made  use  of,  or  who  may  at  any  time  hereafter  ha* 
in  his  possession  any  paper  stamped  for  denoting  the  duties  by  Urn 
Act  granted,  and  which  may  be  rendered  useless  by  reason  of  117 
change  of  dies,  or  by  the  operation  of  any  of  the  provisions  of  ttt 
Act,  to  bring  the  same  to  the  head  office  for  stamps  in  London, 
Edinburgh,  or  Dublin  respectively  at  any  time  within  six  calendar 
months  next  after  the  said  fifteenth  day  of  September  One  thousand 
eight  hundred  and  thirty-six,  or  within  six  calendar  months  not 
after  the  same  shall  be  bo  rendered  useless,  in  order  that  the  stamp 
thereon  may  be  cancelled  and  allowed ;  and  it  shall  be  lawful  for  the 
commissioners  of  stamps  and  taxes  or  their  proper  officers  to  cancel 
and  allow  such  stamps  accordingly,  and  to  stamp  such  paper  or  any 
portion  thereof,  and  any  other  paper  which  shall  oe  brought  for  thai 
purpose,  with  stamps  denoting  the  duty  by  this  Act  granted  to  the 
amount  or  value  of  the  stamps  so  to  be  cancelled  and  allowed  a? 
aforesaid,  after  deducting  the  amount  of  any  discount  allowed 
thereon. 

35.  And  in  order  to  avoid  the  frequent  use  of  divers  terms  and 
expressions  in  this  Act,  and  to  prevent  any  misconstruction  of  the 
terms  and  expressions  used  therein ;  be  it  enacted,  that  wherever  in 
this  Act,  with  reference  to  any  person,  matter,  or  thing,  any  word  or 
words  is  or  are  used  importing  the  singular  number  or  the  masculine 
gender  only,  yet  such  word  or  words  shall  be  understood  and  con- 
strued to  include  several  persons  as  well  as  one  person,  females  a? 
well  as  males,  bodies  politic  or  corporate  as  well  as  individuals,  and 
several  matters  or  things  as  well  as  one  matter  or  thing,  unless  it  be 
otherwise  specially  provided,  or  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction. 


SCHEDULE  REFERRED  TO  IN  THI8  ACT. 


Schedule  (A.) 

Containing  the  duties  imposed  by  this  Act  on  Newspapers;  (that  is       £   «.  d. 
to  say,) 
For  every  sheet  or  other  piece  of  paper  whereon  any  newspaper  shall 

be  printed 0    0    1 

And  where  such  Hheet  or  piece  of  paper  shall  contain  on  one  side 
thereof  a  superficies,  exclusive  of  the  margin  of  tho  letter-press, 
exceeding-  one  thousand  five  hundred  and  thirty  inches,  and 
not  exceeding   two    thousand   two   hundred   and   ninety-five 

inches,  the  additional  duty  of         0    0    0) 

And  where  tho  same  shall  contain  on  one  side  thereof  a  super- 
ficies, exclusive  of  the  margin  of  the  letter-press,  exceeding  two 
thousand  two  hundred  and  ninety -five  inches,  the  additional 
duty  of 0    0    1 


&tkWttB.  &4t 

Provided  always,  that  any  sheet  or  piece  of  paper  containing  on  6  A  7  Wtoa,  4, 

one  side  thereof  a  superficies,  exclusive  of  tne  margin  of  the  a  7« 

letter-press,  not  exceeding  seven  hundred  and  sixty-live  inches,  — 

which  shall  be  published  with  and  as  a  supplement  to  any 

newspaper  chargeable  with  any  of  the  duties  aforesaid,  shall  be 

chargeable  only  with  the  duty  of 0    0    0) 

Ml   the  following  shall  be  deemed  and  taken  to  be  newspapers 
tfcargeable  with  the  said  duties;  vis. 

Any  paper  containing  public  news,  intelligence,  or  occurrences 

printed  in  any  part  of  the  United  Kingdom  to  be  disponed  and 

made  public : 
Also  any  paper  printed  in  any  part  of  the  United  Kingdom 

weekly  or  oftener,  or  at  intervals  not  exceeding  twenty-six 

days,  containing  only  or  principally  advertisements : 
Aad  also  any  paper  containing  any  publio  news,  intelligence,  or 

occurrences,  or  any  remarks  or  observations  thereon,  printed  in 

any  part  of  the  United  Kingdom  for  sale,  and  published  perio- 
dically or  in  parts  or  numbers  at  intervals  not  exceeding 

twenty-six  dayB  between  the  publication  of  any  two  such 

papers,  parts,  or  numbers,  where  any  of  the  said  papers,  parts, 

or  numbers  respectively  shall  not  exceed  two  sheets  of  the 

dimensions  hereinafter  specified,  (exclusive  of  any  cover  or 

blank  leaf,  or  anv  other  leaf  upon  which  anv  advertisement  or 

other  notice  shall  be  printed,)  or  shall  be  published  for  sale  for 

a  less  sum  than  sixpence,  exclusive  of  the  duty  by  this  Act 

imposed  thereon :  Provided  always,  that  no  quantity  of  paper 

less  than  a  quantity  equal  to  twenty-one  inches  in  length  and 

seventeen  inches  in  breadth,  in  whatever  way  or  form  the  same 

.may  be  made  or  may  be  divided  into  leaves,  or  in  whatever 

'  way  the  same  may  be  printed,  shall,  with  reference  to  anv  such 

paper,  part,  or  number  as  aforesaid,  be  deemed  or  taken  to  be  a 

sheet  of  paper : 
And  provided  also,  that  any  of  the  several  papers  hereinbefore 

described  shall  be  liable  to  the  duties  by  this  Act  imposed 

thereon,  in  whatever  way  or  form  the  same  may  be  printed  or 

folded,  or  divided  into  leaves  or  stitched,  and  whether  the  same 

shall  be  folded,  divided,  or  stitched,  or  not. 
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jay  paper  called  "  Police  Gazette,  or  Hue  and  Cry,*  published  in 

Great  Britain  by  authority  of  the  Secretary  of  State,  or  in  Ireland 

by  the  authority  of  the  Lord  Lieutenant. 
laity  accounts  or  bills  of  goods  imported  and  exported,  or  warrants 

or  certificates  for  the  delivery  o!  goods,  and  tne  weekly  bills  of 

mortality,  and  also  papers  containing  any  lists  of  prices  current,  or 

of  the  state  of  the  markets,  or  any  account  of  the  arrival,  sailing, 

or  other  ciroumstanoes  relating  to  merchant  ships  or  vessels,  or 

any  other  matter  wholly  of  a  commercial  nature,  provided  such 

bills,  lists,  or  accounts  do  not  contain  any  other  matter  than  what 

hath  been  usually  comprised  therein. 


3  Vict.  cap.  9. 


In  Act  to  give  summary  Protection  to  Persons  employed  in  the  Publico-     3  ymtm  q,  $. 
tion  of  Parliamentary  Papers. — [14th  April,  1840.]  — - 

Vhereas  it  is  essential  to  the  due  and  effectual  exercise  and  discharge 
f  the  functions  and  duties  of  Parliament,  and  to  the  promotion  of 
rise  legislation,  that  no  obstructions  or  impediments  should  exist  to 
he  publication  of  such  of  the  reports,  papers,  votes,  or  proceedings 
f  either  House  of  Parliament  as  such  House  of  Parliament  may 
eem  fit  or  necessary  to  be  published :  And  whereas  obstructions  or 
ti pediments  to  such  publication  have  arisen,  and  hereafter  may 
rise,  by  means  of  civil  or  criminal  proceedings  being  taken  against 
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s  Vict,  a  9.     persons  employed  by  or  acting  under  the  authority  of  the  Hooari 

Parliament,  or  one  of  them,  in  the  publication  of  such  reports,  pip* 

votes,  or  proceedings;  by  reason  and  for  remedy  whereof  itiaexp 

dient  that  more  speedy  protection  should  be  afforded  to  all  peM i 

acting  under  tho  authority  aforesaid,   and   that    all  such  emit 

criminal  proceedings  should  be  summarily  put  an  end  to  and  detenna* 

in  manner  hereinafter  mentioned :    Be  it  therefore  enacted  by  ii 

Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  coami 

of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  prcwi 

Proceedings,       Parliament  assembled,  and  by  the  authority  of  the  same,  that  it  ibl 

£2Sn«?pei^a^  ana  mav  °°  kwf u*  *or  an7  Person  or  persons  who  now  is  or  are, » 

fur  publication    hereafter  shall  bo,  a  defendant  or  defendants  in  any  civil  or  cranio 

h  lor£FlTl££  Proceeding  commenced  or  prosecuted  in  any  manner  soever,  far » 

ltLnentlto be      on  account  or  in  respect  of  the  publication  of  any  such  report,  pipe 

•uved,  upon       votes,  or  proceedings  by  such  person  or  persons,  or  by  nis,  her, » 

oertTflcIte^d     their  servant  or  servants,  by  or  under  the  authority  of  either  H«i 

affidavit  to  the     of  Parliament,  to  bring  before  the  court  in  which  such  proa  """ 


effwiciuon8i8Cby  8*mu  ^iav0  *3eon  or  sna^  bb  so  commenced  or  prosecuted,  or  before  of 

onier°of  either    judge  of  the  same  (if  one  of  tho  superior  courts  at  Westminster),  inrt 

House  of  giving  twenty-four  hours*  notice  01  his  intention  so  to  do  to  the  jbo- 

Parliament        socutor  or  plaintiff  in  such  proceeding,  a  certificate  under  the  htfi 

of  the  Lord  High  Chancellor  of  Great  Britain,  or  the  Lord  Keeper  rf 

the  Great  Seal,  or  of  the  Speaker  of  the  House  of  Lords,  for  the  tm 

being,  or  of  the  Clerk  of  the  Parliaments,  or  of  the  Speaker  of  dn 

House  of  Commons,  or  of  the  Clerk  of  tho  same  House,  stating  tU 

the  report,  paper,  votes,  or  proceedings,  as  the  case  may  be,  in  respcH 

whereof  such  civil  or  criminal  proceeding  shall  have  been  comment 

or  prosecuted,  was  published  oy  such  person  or  persons,  or  bjrMi 

her,  or  their  servant  or  servants,  by  order  or  under  the  authority  d 

the  House  of  Lords  or  of  the  House  of  Commons,  as  the  case  may  k 

together  with  an  affidavit  verifying  such  certificate ;  and  such  com 

or  judge  shall  thereupon  immediately  stay  such  civil  or  criminal  pre 

coeding,  and  the  same,  and  every  writ  or  process  issued  therein,  sW 

bo  and  shall  be  deemed  and  taken  to  be  finally  put  an  end  to,  deta 

mined,  and  superseded  by  virtue  of  this  Act. 

Proceeding  to        2.  And  bo  it  enacted,  that  in  case  of  any  civil  or  criminal  proceed 

commenced^11   m#  nei'eafter  to  uo  commenced  or  prosecuted  for  or  on  account  or  i 

respect  of  a  copy  respect  of  the  publication  of  any  copy  of  such  report,  pa]K*r,  votes,  < 

«»f  an  authen-      proceedings,  it  shall  be  lawful  for  the  defendant  or  defendants  at  an 

ticatet  report,      ^tago  of  the  proceedings  to  lay  before  the  court  or  judge  such  repor 

paper,  votes,  or  proceedings,  and  such  copy,  with  an  affidavit  verif] 

ing  such  report,  paper,  votes,  or  proceedings,  and  the  correctness  < 

such  copy,  and  the  court  or  judge  shall  immediately  stay  such  civile 

criminal  proceeding,  and  tho  same,  and  every  writ  or  process  issue 

therein,  shall  be  and  shall  be  deemed  and  taken  to  be  finally  put  a 

end  to,  determined,  and  superseded  by  virtue  of  this  Act. 

In  proceedings        &  And  be  enacted,  that  it  shall  be  lawful  in  any  civil  or  crimiffl 

extiSrtor1* any  Frocecamg  to  D0  commenced  or  prosecuted  for  printing  any  extra 

abstract  of  a       from  or  abstract  of  such  report,  paper,  votes,  or  proceedings,  to  gii 

paper,  it  may  bo  iii  evidence  under  the  general  issue  such  report,  paper,  votes,  or  pr 

cxtracttwasRl,C    codings,  and  to  show  that  such  extract  or  abstract  was  published  hon 

bond/Memmie.    fid'  and  without  malice;  and  if  such  shall  be  the  opinion  of  the  jur 

a  verdict  of  not  guilty  shall  be  entered  for  the  defendant  or  defendant 

Act  not  to  affect       4.  Provided  always,  and  it  is  herebv  expressly  declared  and  enacts 

PaXment68  °f  thafc  nothinK  herein  contained  shall  bo  deemed  or  taken,  or  held  < 

construed,  directly  or  indirectly,  by  implication  or  otherwise,  to  affei 

the  privileges  of  Parliament  in  any  manner  whatsoever. 
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5  &  6  Vict.  cap.  45. 

An  Act  to  amend  tlte  Law  of  Copxjriqkt. — [1st  Jidy,  1842.]  *  *  6  Vict.  < 

Thxreas  it  is  expedient  to  amend  the  law  relating  to  copyright,  and 
»  afford  greater  encouragement  to  the  production  of  litorary  works 
lasting  benefit  to  the  world :  Be  it  enacted  by  the  Queen's  most 
oellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
'■Spiritual  ana  temporal,  and  Commons,  in  this  present  Parliament 
aYaaembled,  and  by  the  authority  of  the  same,  that  from  the  passing  of  Repeal  of  foi 
'-  "Wife  Act  an  Act  passed  in  the  eighth  year  of  the  reign  of  Her  Majesty  AcU « 
"-  "Queen  Anne,  intituled  "  An  Act  for  the  Encouragement  of  Learning,  8  Anne,  c.  l* 
"by  vesting  the  Copies  of  Printed  Books  in  the  Authors  or  Purchasers 
OK  such  Copies  during  the  Times  therein  mentioned ;"  and  also  an 
Act  passed  in  the  forty-first  year  of  the  reign  of  His  Majesty  King 
George  the  Third,  intituled  "  An  Act  for  the  further  Encouragement  *i  Geo.  a.  o. 
of  Learning  in  the  United  Kingdom  of  Great  Britain  and  Ireland,  by 
Securing  the  Copies  and  Copyright  of  printed  Books  to  the  Authors 
of  "such  Books,  or  their  Assigns,  for  the  Time  therein  mentioned ;" 
and  also  an  Act  passed  in  the  fifty-fourth  year  of  the  reign  of  His 
Majesty  King  George  the  Third,  intituled  "  An  Act  to  amend  the  54  Geo.  3,  a 
several  Acts  for  the  Encouragement  of  Learning,  by  securing  the 
Copies  and  Copyright  of  printed  Books  to  the  Authors  of  such 
Books,  or  their  Assigns,"  be  and  the  same  are  hereby  repealed,  except 
so  far  as  the  continuance  of  either  of  them  may  be  necessary  for 
carrying  on  or  giving  effect  to  any  proceedings  at  law  or  in  equity 
.    pending  at  the  time  of  passing  this  Act,  or  for  enforcing  any  cause  of 
action  or  suit,  or  any  right  or  contract,  then  subsisting. 

2.  And  be  it  enacted,  that  in  the  construction  of  this  Act  the  word  Interpreted 
**  book  "  shall  be  construed  to  mean  and  include  every  volume,  part Aot 

or  division  of  a  volume,  pamphlet,  sheet  of  letterpress,  sheet  of  music, 
map,  chart,  or  plan  separately  published ;  that  the  words  "  dramatic 
piece"  shall  be  construed  to  mean  and  include  every  tragedy, 
comedy,  play,  opera,  farce,  or  other  scenic,  musical,  or  dramatic 
entertainment ;  that  the  word  "  copyright "  shall  be  construed  to 
mean  the  sole  and  exclusive  liberty  of  printing  or  otherwise  multi- 
plying copies  of  any  subject  to  which  the  said  word  is  herein  applied ; 
that  tne  words  "  personal  representative  "  shall  be  construed  to  mean 
and  include  every  executor,  administrator,  and  next  of  kin  entitled  to 
administration ;  that  the  word  "  assigns  "  shall  be  construed  to  mean 
and  include  every  person  in  whom  the  interest  of  an  author  in  copy- 
right shall  be  vested,  whether  derived  from  such  author  before  or 
after  the  publication  of  any  book,  and  whether  acquired  by  sale,  gift, 
bequest,  or  by  operation  of  law,  or  otherwise ;  that  the  words  "  British 
Dominions  "  shall  be  construed  to  mean  and  include  all  parts  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  the  Islands  of  Jersey 
and  Guernsey,  all  parts  of  the  East  and  West  Indies,  and  all  the 
colonies,  settlements,  and  possessions  of  the  Crown  which  now  are  or 
hereafter  may  be  acquired;  and  that  whenever  in  this  Act,  in 
describing  any  person,  matter,  or  thing,  the  word  importing  the 
singular  number  or  the  masculine  gender  only  is  used,  the  same  shall 
be  understood  to  include  and  to  be  applied  to  several  persons  as  well 
as  one  person,  and  females  as  well  as  males,  and  several  matters  or 
things  as  well  as  one  matter  or  thing,  respectively,  unless  there 
shall  be  something  in  the  subject  or  context  repugnant  to  such 
*•■'  ■  construction. 

3.  And  be  it  enacted,  that  the  copyright  in  every  book  which  shall  Endurance 
|      after  the  passing  of  this  Act  be  published  in  the  lifetime  of  its  author tenn  <*  °°n 
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5* c Vict,  a  4ft.  shall  cnduro  for  the  natural  life  of  each  author,  and  for  thefoitk 
—  book  t*mc  °*  8CVon  y001"8'  commencing  at  the  time  of  his  death,  and  rial 
hfn*fwt»  he     be  the  property  of  such  author  and  his  assigns  :  Provided  always,  tbs 
iHibiiMtKHi  in  the  if  the  said  term  of  seven  years  shall  expire  before  the  end  of  forty 4«   I 
Iirrtime  of  the     yoarfl  from  thc  fo^.  publication  of  such  book,  the  copyright  shall  n 
tliat  case  endure  for  such  period  of  forty-two  years ;  and  that  fe 
if  published  after  copy right  in  every  book  which  shall  be  published  after  the  death  of 
£j^ thor "        its  author  Bhall  endure  for  the  term  of  forty-two  years  from  the  fir* 
publication  thereof,  and  shall  be  the  property  of  the  proprietor  of  the 
author's  manuscript  from  which  such  book  shall  be  first  publish! 
and  his  assigns, 
in  cue*  of  4.  And  whereas  it  is  just  to  extend  the  benefits  of  this  Act  to 

jSi'SftSn?"  authors  of  books  published  before  the  passing  thereof,  and  in  irhki 
to  be  extended,    copyright  still  subsists ;  Be  it  enacted,  that  the  copyright  which  st 
BhSFbeTon*  to    tno  tmie  °^  P*88"1^  tn^8  Act  shall  subsist  in  any  book  theretofcn 
an  assignee  for    published  (except  as  hereinafter  mentioned)  shall  be  extended  ini 
other  considern-  endure  for  the  full  term  provided  by  this  Act  in  cases  of  books  thm- 
to™  aEd  affw-     a^1,  published,  and  shall  be  the  property  of  the  person  who  at  the 
Hon-,  in  which     time  of  passing  of  this  Act  shall  be  the  proprietor  of  such  copyright: 
omm  au!he        Provided  always,  that  in  all  cases  in  which  such  copyright  shD 
expiration  of  the  belong  in  whole  or  in  part  to  a  publisher  or  other  person  who  bUI 
present  term,      have  acquired  it  for  other  consideration  than  that  of  natural  lore  «d 
sionbo  sgrwSdto  affection,  such  copyright  shall  not  be  extended  by  this  Act,  but  aha! 
between  tho        endure  for  the  term  which  shall  subsist  therein  at  the  time  of  psssinf 
th?  author Md     of  tnis  Act'  and  no  lon&er»  unless  the  author  of  such  book,  if  he  ataD 
be  living,  or  the  personal  representative  of  such  author,  if  he  shall  be 
dead,  and  the  proprietor  of  such  copyright,  shall,  before  the  expiratki 
of  such  term,  consent  and  agree  to  accept  the  benefits  of  this  Act  is 
respect  of  such  book,  and  shall  cause  a  minute  of  such  consent  in  the 
form  in  that  behalf  given  in  the  schedule  to  this  Act  annexed  to  be 
entered  in  the  book  of  registry  hereinafter  directed  to  be  kept,  in 
which  case  such  copyright  shall  endure  for  the  full  term  by  this  Art 
provided  in  cases  of  books  to  be  published  after  the  passing  of  this 
Act,  and  shall  Ixj  the  property  of  such  person  or  person b  as  in  such 
minute  shall  l^e  expressed. 
Judicial  Com-         5.  And  whereas  it  is  expedient  to  provide  against  the  suppression 
Priv^teundi      of  books  of  importance  to  the  public;  be  it  enacted,  that  it  shall  he 
may  Ho.  hr»»  tho   lawf ul  for  the  Judicial  Committee  of  Her  Majesty's  Privy  Council,  on 
books'  which  tho  comP^imt  m»do  to  tliein  that  the  proprietor  of  the  copyright  in  any 
propriao'/  book  after  the  death  of  its  author  has  refused  to  republish  or  to  allow 

refuses  to  re-  the  republication  of  the  same,  and  that  by  reason  of  such  refusal  such 
SenuT o*ther  book  may  be  withheld  from  the  public,  to  grant  a  licence  to  such 
author.  complainant  to  publish  such  book,  in  such  manner  and  subject  to 

such  conditions  as  they  may  think  fit,  and  that  it  shall  be  lawful  for 
such  complainant  to  publish  such  book  according  to  such  licence. 
Copies i of 'books  tf.  And  l>e  it  enacted,  that  a  printed  copy  of  the  whole  of  every 
fhe  pasSnJ  ofr  0(H)k  which  shall  be  published  after  the  passing  of  this  Act,  together 
thiB  Act,  ami  of  with  all  maps,  prints,  or  other  engravings  belonging  thereto,  finished 
editiomTto^bc1  UIlt*  Cl)l°ll,vd  m  the  same  mannor  as  the  best  copies  of  the  same  shall 
delivered  within  be  published,  and  also  of  any  second  or  subsequent  edition  which 
Sieltir?iiHiilt,H  at  **  k°  *°  published  with  any  additions  or  alterations,  whether  the 
Mu»eum.  same  shall  he  in  letter-press,  or  in  the  maps,  prints,  or  other  engrav- 

ings belonging  thereto,  and  whether  the  first  edition  of  such  hook 
shall  have  been  published  before  or  after  the  passing  of  this  Act,  and 
also  of  any  second  or  subsequent  edition  of  every  book  of  which  the 
first  or  some  preceding  edition  shall  not  have  been  delivered  for  the 
use  of  the  British  Museum,  bound,  sewed,  or  stitched  together,  and 
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it  enacted,   that  if   any   person   shall  deem   himself  a  is  Vkt. 

ed  by  any  entry  made  under  colour  of  this  Act  in  the  said  

T  registry,  it  shall  be  lawful  for  such  person  to  apply  by  motion  ^^S^  by 

Court  *»f  Queen's  Bench,  Court  of  Common  Pleas,  or  Court  of  *oy  entry  in  io« 

D  term  time,  or  to  apply  by  summons  to  any  judge  of  JJ^^KmS1*7 

of  gnch  courts  in  vacation,  for  ill  order  that  such  ontn  may  be  court  of  i*w  in 

Or  ftriad)  and  that  upon  any  such  application  by  motion  J*17"*  or1£,d*Y 

to  either  of  the  said  courts,  or  to  a  judge  as  aforesaid,  £J7  or4erM«h 

»r  judge  shall  make  such  order  for  expunging,  varying,  or  ^trj  to  b* 

rming  such  entry,  either  with  or  without  costs,  as  to  such  court  T- 

ihaJL  seem  just;  and  the  officer  appointed  by  the  Stationers 
pany  for  the  purposes  of  this  Act  shall,  on  the  prodm-iion  ' 
ich  order  for  expunging  or  varying  any  such  entry,  u 
vary  the  same  according  to  the  requ  >  i  order. 

1  ii-l  l>e  it  enacted,  that  if  any  person  shall,  in  any  part  of  the  n*m#dy  for 
British  dominions,  after  the  passing  of  thi ;  Act,  print  or  cause  |o  be  p1***.1 

sale  or  exportation,  any  book  in  which  then-  *hall    ' 

be  subsisting  (Copyright,  witnout  the  consent,  in  writing  c»f  the  pro* 

rietor  thereof,  or  shall   import  for  nil  Of  hire  an)   such  liook  so 

lieen  unlawfully  printed  from  parts  beyond  the  ISJV  or,  k- 

such  hook  to  have  been  so  in  I  or  imported,  shall 

publish,  cir  expose  to  &u  •<•  wokl.  published, 

exposed  to  sale  or  hire,  at  shall  have  in  his  possession,  lor  Mai  Of 

any  such  book  so  unlawfully  printed  or  imported,  without  such 

-ent  as  aforesaid,  sn<  -h  otlVnder  shall  be  liable  |q  a  *\*  <*in]  action 

ase  at  the  suit  of  the  proprietor  of  such  oopyi  Imj 

u'lit  in  any  oouit  of  record  in  that  part  of  the  British  donor  in  > 

in  which   the  offence  shall  be  committed:  Provided  always,  that  in 

land  such  offender  shall  be  liable  to  an  action  in  the  Court  of 

si  on  in  Scotland,  which  shall  and  may  be  brought  and  prose* 

i  the  same  manner  in  which  any  other  action  of  damages  to  the  like 

ay  be  brought  and  prosecuted  tin 
16.  And  DS  it  enacted,  that  after  the  passing  of  this  At.  in  any  im 


priet. 

havu 


action  brought  within  the  British  dominions  against  any  person  f or  P*rvy  thj d»ft 
printing  any  such  IxKik  for  Hale,  hire,  or  exportation,  or  for  importing,  ,^SuJ^fSL 
or  exposing  to  sale  or  hire,  or  causing  to  be  sajsatesi  is  i 
imported,  soil,  i  .,  or  exposed  to  sale  or  hire,  any  such  book*  {SJiaasaTiss 

the  defendant,  on  pleading  thereto,  shall  gi\<   to  the  plaintiff  a  notice  to  ralj. 
in  writing  of  anv  objections  on  which  he  means  to  rely  on  the  trial  of 
;  and  if  t  * 


the  nature  of  his  defence  bo,  that  the  plaintiff  in 
action  was  not  the  author  or  first  publisher  of  the  I 
he  shall  by  such  action  claim  copyright,  or  is  not  the  p 
copyright  therein,  or  that  somo  other  person  than  the  plaintiff  was 
thi  author  or  first  publisher  of  such  book,  or  is  the  pi 

herein,  then  the  defendant  shall  specify  in  such  not  1 
name  of  the  person  who  he  alleges  to  have  been  the  author  or  first 
publisher  of  M  •pnetor  of  the  copyright  therein, 

MMttt  I   »itn   ''      "il-    "I    -!"  '    ' •  ■      '  ;'     '       ■."■:!-■• 

wh.T.  noli  boot  hh  aM  pqbKsboi  yjhiiibi  fcfcf  M  ad*     .-  -  ,  u 
action  shall  not  at  the  trial  or  hearing  of  such  action  lie  allowed  to 
my  evidence  that  the  plaintiff  in  such  action  war<  uithor 

ar  first  publisher  of  the  book  in  which  he  claims  such  c*  i 
aforesaid,  or  that  he  was  not  the  proprietor  of  the  cot 
and  at  such  trial  or  hearing  no  other  objection  Khali  be  allowed 
made  on  behalf  of  such  defendant  than  the  objection  stated  in  such 
r her  person  was  if  fbUsher  of 

ouch  book,  or  the  proprietor  of  the  copyright  therein,  than  the  person 
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* *•  Vior.  a  4*  default  forfeit  besides  the  value  of  such  copy  of  such  book  or  < 
— '         which  he  ought  to  have  delivered,  a  sum  not  exceeding  five  pooni, 
to  be  recovered  by  the  librarian  or  other  officer  (properly  authorae!) 
of  the  library  for  the  use  whereof  such  copy   should  have  beet 
delivered,  in  a  summary  way,  on  conviction  before  two  justices  of  tk 
peace  for  the  county  or  place  where  the  publisher  making  defalk 
shall  reside,  or  by  action  of  debt  or  other  proceeding  of  the  lib 
nature,  at  the  suit  of  such  librarian  or  other  officer,  in  any  court  of 
record  in  the  United  Kingdom,  in  which  action,  if  the  plaintiff  rial! 
obtain  a  verdict,  he  Bhall  recover  his  costs  reasonably  incurred,  to  be 
taxed  as  between  attorney  and  client. 
Book  of  reentry      H-  And  be  it  enacted,  that  a  book  of  registry,  wherein  ma?  be 
to  be  kept  at       registered,  as  hereinafter  enacted,  the  proprietorship  in  the  copynjat 
8utiooera  bau.    0f  books,  and  assignments  thereof,  and  in  dramatic  and  muanl 
pieces,  whether  in  manuscript  or  otherwise,  and  licenses  affectiaj 
such  copyright,  shall  be  kept  at  the  hall  of  the  Stationers  Company, 
by  the  officer  appointed  by  the  said  company  for  the  purposes  of  ths 
Act,  and  shall  at  all  convenient  times  be  open  to  the  inspection  of  aw 
person,  on  payment  of  One  shilling  for  every  entry  which  shall  be 
searched  for  or  inspected  in  the  said  book ;  and  that  such  officer  rioD, 
whenever  thereunto  reasonably  required,  give  a  copy  of  any  entry  a 
such  book,  certified  under  his  hand,  and  impressed  with  the  stamp  cf 
the  said  company,  to  be  provided  by  them  for  that  purpose,  mA 
which  they  are  hereby  required  to  provide,  to  any  person  requiring 
the  same,  on  payment  to  him  of  the  Bum  of  five  shillings ;  and  sun 
copies  so  certified  and  impressed  shall  be  received  in  evidence  in  all 
courts,  and  in  all  summary  proceedings,  and  shall  be  prim&  facie 
proof  of  the  proprietorship  or  assignment  of  copyright  or  license  m 
therein  expressed,  but  subject  to  be  rebutted  by  other  evidence,  and 
in  the  case  of  dramatic  or  musical  pieces  shall  be  printd  facie  proof  of 
the  right  of  representation  or  performance,  subject  to  be  rebutted  as 
aforesaid. 
Making  a  false         !-•  And  be  it  enacted,  that  if  any  person  shall  wilfully  make  or 
entry  in  the  book  cause  to  be  made  any  false  entry  in  the  registry  book  of  the  Sta- 
miademSnor.      t loners  Company,  or  shall  wilfully  produce  or  cause  to  be  tendered  in 
evidence  any  paper  falsely  purporting  to  be  a  copy  of  any  entry  in 
the  said  book,  he  shall  be  guilty  of  an  indictable  misdemeanour,  and 
Bhall  be  punished  accordingly. 
Entries  of  copy-       13.  And  bo  it  enacted,  that  after  the  passing  of  this  Act  it  shall  be 
ritfht  may  **?        lawful  for  the  proprietor  of  copyright  in  any  book  heretofore  pnb- 
of  rvgilltry0         lished,  or  in  any  book  hereafter  to  he  published,  to  make  entry  in  the 
registry  book  of  the  Stationers  Company  of  the  title  of  such  book, 
the  time  of  the  first  publication  thereof,  the  name  and  place  of  abode 
of  the  publisher  thereof,  and  the  name  and  place  of  abode  of  the  pro- 
prietor of  the  copyright  of  the  said  book,  or  of  any  portion  of  such 
copyright,  in  the  form  in  that  behalf  given  in  the  schedule  to  thi* 
Act  annexed,  upon  payment  of  the  sum  of  five  shillings  to  the  officer 
of  the  said  company ;    and  that  it  shall  be  lawful   for  every  such 
registered  proprietor  to  assign  his  interest,  or  any  portion  of  hi* 
interest  therein,  by  making  entry  in  the  said  book  of    registry  of 
such    assignnvnt,   and    of    the    name   and   place   of    abode   of  the 
assignee   thereof,   in    the    form    given    in    that    behalf   in   the  sakl 
schedule,  on   payment   of  the   like  sum  ;    and  such   assignment  so 
entered  shall  l>e  effectual  in  law  to  all  intents  and  purposes  what- 
soever, without   being  subject   to  any  stamp  or  duty,  and  shall  be 
of  the  same  force  and  effect  as  if  such  assignment  had  been  made 
by  deed. 
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14.  And  be  it  enacted,  that  if  any  person  shall  deem  himself  s  &  6  Vict,  a  4 
jrieved  by  any  entry  made  under  colour  of  this  Act  in  the  said  — 

»k  of  registry,  it  shaft  be  lawful  for  such  person  to  apply  by  motion  aggrieved  by 

' to  the  Court  of  Queen's  Bench,  Court  of  Common  Pleas,  or  Court  of  any  entry  in  th 
.^Exchequer,  in  term  time,  or  to  apply  by  summons  to  any  judge  ofmjinSyu>§ 
'cither  of  such  courts  in  vacation,  for  an  order  that  such  entry  may  be  court  of  law  in 
^expunged  or  varied ;  and  that  upon  any  such  application  by  motion  **"*>  or  judge 
.  op  summons  to  either  of  the  said  courts,  or  to  a  judge  as  aforesaid,  m^joUermoi 
*  such  court  or  judge  shall  make  such  order  for  expunging,  varying,  or  entry  to  be 
:  confirming  such  entry,  either  with  or  without  costs,  as  to  such  court  Slanged. 
f  or  judge  shall  seem  just ;  and  the  officer  appointed  by  the  Stationers 


Company  for  the  purposes  of  this  Act  shall,  on  the  production  to  him 
of  any  such  order  for  expunging  or  varying  any  such  entry,  expunge 
or  vary  the  same  according  to  the  requisitions  of  such  order. 

15.  And  be  it  enacted,  that  if  any  person  shall,  in  any  part  of  the  Remedy  for  tl 
British  dominions,  after  the  passing  of  thi;  Act,  print  or  cause  to  be  Plra^Lof  bo°J 
printed,  either  for  sale  or  exportation,  any  book  in  which  there  shall  ©ie.   ^  °° 
De  subsisting  copyright,  without  the  consent  in  writing  of  the  pro- 
prietor thereof,  or  shall  import  for  sale  or  hire  any  such  book  so 

nsving  been  unlawfully  printed  from  parts  beyond  the  sea,  or,  know- 
ing such  book  to  have  been  so  unlawfully  printed  or  imported,  shall 
sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be  sola,  published, 
or  exposed  to  sale  or  hire,  or  shall  have  in  his  possession,  for  sale  or 
lure,  any  such  book  so  unlawfully  printed  or  imported,  without  such 
consent  as  aforesaid,  such  offender  shall  be  liable  to  a  special  action 
on  the  case  at  the  suit  of  the  proprietor  of  such  copyright,  to  be 
brought  in  any  court  of  record  in  that  part  of  the  British  dominions  * 
in  which  the  offence  shall  be  committed :  Provided  always,  that  in 
Scotland  such  offender  shall  be  liable  to  an  action  in  the  Court  of 
Session  in  Scotland,  which  shall  and  may  be  brought  and  prosecuted 
in  the  same  manner  in  which  any  other  action  of  damages  to  the  like 
amount  may  be  brought  and  prosecuted  there. 

16.  And  be  it  enacted,  that  after  the  passing  of  this  Act,  in  any  in  actions  for 
action  brought  within  the  British-  dominions  against  any  person  for  1^na^S  **** 
printing  any  such  book  for  sale,  hire,  or  exportation,  or  for  importing,  nSSoe  oftEe 
selling,  publishing,  or  exposing  to  sale  or  hire,  or  causing  to  be  objection!  to  ti 
imported,  sold,  published,  or  exposed  to  sale  or  hire,  any  such  book,  Jhlchha mai 
the  defendant,  on  pleading  thereto,  shall  give  to  the  plaintiff  a  notice  to  rely. 

in  writing  of  any  objections  on  which  he  means  to  rely  on  the  trial  of 
such  action ;  and  if  the  nature  of  his  defence  be,  that  the  plaintiff  in 
such  action  was  not  the  author  or  first  publisher  of  the  book  in  which 
he  shall  by  such  action  claim  copyright,  or  is  not  the  proprietor  of  the 
copyright  therein,  or  that  some  other  person  than  the  plaintiff  was 
the  author  or  first  publisher  of  such  book,  or  is  the  proprietor  of  the 
copyright  therein,  then  the  defendant  shall  specify  in  such  notice  the 
name  of  the  person  who  he  alleges  to  have  been  the  author  or  first 
publisher  of  such  book,  or  the  proprietor  of  the  copyright  therein, 
together  with  the  title  of  such  book,  and  the  time  when  and  the  place 
where  such  book  was  first  published,  otherwise  the  defendant  in  such 
action  shall  not  at  the  trial  or  hearing  of  such  action  be  allowed  to 
give  any  evidence  that  the  plaintiff  in  such  action  was  not  the  author 
or  first  publisher  of  the  book  in  which  he  claims  such  copyright  as 
aforesaid,  or  that  he  was  not  the  proprietor  of  the  copyright  therein ; 
and  at  such  trial  or  hearing  no  other  objection  shall  be  allowed  to  be 
made  on  behalf  of  such  defendant  than  the  objection  stated  in  such 
notice,  or  that  any  other  person  was  the  author  or  first  publisher  of 
such  book,  or  the  proprietor  of  the  copyright  therein,  than  the  person 
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Books  may  bo 


ft  fc  6  Vicr.  a  4ft.  specified  in  such  notice,  or  give  in  evidence  in  support  of  his  defia 

—  any  other  book  than  one  substantially  corresponding  in  title,  tin 

and  place  of  publication  with  the  title,  time,  and  place  specified  in  a 

notice. 

No  person  ex-         17.     And  be  it  enacted,  that  after  the  passing  of  this  Act  it  tk 

to?  *&aEaU,,r1, " llot  ^  ^llw^  f°r  a,iy  person,  not  being  the  proprietor  of  the  oof 

import  into  the    right,  or  some  person  authorised  by  him.  to  import  into  any  part 

SJnUSn?^*  nr  tnc  tJinfc°d  Kingdom,  or  into  any  other  part  of  tne  British  dominis 

BOM  °r  "*  A  '*  for  sale  or  hire,  any  printed  t>ook  first  composed  or  written  or  prini 

and  published  in  any  part  of  the  said  United  Kingdom,  wherein  the 

shall  be  copyright,  and  reprinted  in  any  country  or  place  whatsoM 

out  of  the  British  dominions ;  and  if  any  person,  not  being  such  pi 

prietor  or  person  authorised  as  aforesaid,  shall  import  or  bring,  i 

cause  to  be  imported  or  brought,  for  sale  or  hire,  any  such  pro* 

book,  into  any  part  of  the  British  dominions,  contrary  to  the  tn 

intent  and  meaning  of  this  Act,  or  shall  knowingly  sell,  publish,! 

expose  to  sale  or  let  to  hire,  or  have  in  his  possession  for  sale  or  lrir 

any  such  book,  then  every  such  book  shall  be  forfeited,  and  shall  1 

seized  by  any  officer  of  customs  or  excise,  and  the  same  shall  1 

destroyed  by  such  officer ;  and  every  person  so  offending,  being  dni 

convicted  thereof  before  two  justices  of  the  peace  for  the  county  < 

place  in  which  such  book  shall  be  found,  shall  also  for  every  m 

^    offence  forfeit  the  sum  of  ten  pounds,  and  double  the  value  of  era 

of  cuHtoins™!-*™  coPv  °f  Bncn  book  which  he  shall  so  import  or  cause  to  be  import 

into  any  part  of  the  British  dominions,  or  shall  knowingly  sell,  publu 

or  expose  to  sale  or  let  to  hire,  or  shall  cause  to  be  sold,  published, 

exposed  to  sale  or  let  to  hire,  or  shall  have  in  his  possession  for  tale 

hire,  contrary  to  the  true  intent  and  meaning  of  this  Act,  five  poan 

to  the  use  of  such  officer  of  customs  or  excise,  and  the  remainder 

the  penalty  to  the  use  of  the  proprietor  of  the  copyright  in  such  boc 

18.  And  bo  it  enacted,  tliat  when  any  publisher  or  other  pers 

rSL^perhHiu"  8na^»  before  or  at  the  time  of  the  passing  of  this  Act,  have  projectt 

cals, andworks    conducted,  and  carried  on,  or  shall  hereafter  project,  conduct,  ai 

carry  on,  or  l>e  the  proprietor  of  any  encyclopasdia,  review,  magash 

periodical  work,  or  work  published  in  a  series  of  books  or  parts,  oral 

book  whatsoever,    and   shall  have  employed  or    shall   employ  u 

persons  to  compose  the  same,  or  any  volumes,  parts,  essays,  article 

or  portions  thereof,  for  publication  in  or  as  part  of  the  same,  ai 

such  work,  volumes,  parts,  essays,  articles,  or  portions   shall  ha' 

been  or   shall   hereafter   be  composed  under  such  employment,  < 

tho   terms   that  the  copyright  therein   shall   belong   to   such  pr 

prietor,  projector,  publisher,  or  conductor,   and  paid   for  by  sac 

proprietor,  projector,  publisher,  or  conductor,  the  copyright  in  era 

such  encyclopaedia,  review,  magazine,  periodical  work,  ana  work  pnl 

lished  in  a  series  of  books  or  parts,  and  in  every  volume,  part,  ess* 

article,  and  portion  so  composed  and  paid  for,  shall  be  the  property  < 

such  proprietor,  projector,  publisher,  or  other  conductor,  who  snk 

enjoy  the  same  rights  as  it  he  wero  the  actual  author  thereof,  an 

shall  have  such  term  of  copyright  therein  as  is  given  to  the  authors  o 

books  by  this  Act ;  except  only  that  in  the  case  of  essays,  articles,  a 

portions  forming  part  of  and  first  published  in  reviews,  magazine* 

or  other  periodical  works  of  a  like  nature,  after  the  term  of  twenty 

eight  years  from  tho  first  publication  thereof  respectively  the  right  ol 

publishing  the  same  in  a  separate  form  shall  revert  to  the  author  for 

the  remainder  of  tho  term  given  by  this  Act:  Provided  always,  that 

during  the  term  of  twenty-eight  years  the  said  proprietor,  projector, 

publisher,  or  conductor  shall  not  publish  any  such  essay,  article,  or 
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portion  separately  or  singly  without  the  oonsent  previously  obtained  us Vwr. o. 4 
4Bf  the  author  thereof,  or  nis  assigns :  Provided  also,  that  nothing  _       - — 
Iwrein  contained  shall  alter  or  affect  the  right  of  any  person  who  shall  £SJor»  who 
|mkvb  been  or  who  shall  be  so  employed  as  aforesaid  to  publish  any  nave  reserved 
Sjuoh  his  composition  in  a  separate  form,  who  by  any  contract,  express  TOblKiJniMhei 
Or  implied,  may  have  reserved  or  may  hereafter  reserve  to  himself  artoiesin  a 
moli  right ;  but  every  author  reserving,  retaining,  or  having  such  *>P*rate  form- 
right  shall  be  entitled  to  the  copyright  in  such  composition  when 
published  in  a  separate  form,  according  to  this  Act,  without  prejudice 
W>  the  right  of  such  proprietor,  projector,  publisher,  or  conductor  as 
aforesaidT 

19.    And  be  it  enacted,  that  the  proprietor  of  the  copyright  in  any  Proprietor!  of 
encyclopaedia,  review,  magazine,  periodical  work,  or  other  work  pub-  enc^opjsdiaa 
$bhed  in  a  series  of  books  or  parts,  shall  be  entitled  to  all  the  benefits  work*  publish 
of  the  registration  at  Stationers  Hall  under  this  Act,  on  entering  in  in  a  series,  mi 
Die  said  book  of  registry  the  title  of  such  encyclopaedia,  review,  gSSonen?^! 
periodical  work,  or  other  work  published  in  a  series  of  books  or  parts,  the  end  thereon 
time  of  the  first  publication  of  the  first  volume,  number,  or  part  thereof,  Jj* ^i116^??^ 
OF  of  the  first  number  or  volume  first  published  after  the  passing  of  tion  of 'the 
this  Act  in  any  such  work  which  shall  have  been  published  heretofore,  whole. 
and  the  name  and  place  of  abode  of  the  proprietor  thereof,  and  of 
the  publisher  thereof,  when  such  publisher  shall  not  also  be  the 
proprietor  thereof. 

30.  And  whereas  an  Act  was  passed  in  the  third  year  of  the  reign  of  The  provision! 
his  late  Majesty,  to  amend  the  law  relating  to  dramatic  literary  pro-  rt|J*iJKL 
perty,  and  it  is  expedient  to  extend  the  term  of  the  solo  liberty  of  £  m\,Bicai  con 
representing  dramatic  pieces  given  by  that  Act  to  the  full  time  bv  positions,  and 
this  Act  provided  for  the  continuance  of  copyright :  And  whereas  it  o^SX^m 
is  expedient  to  extend  to  musical  compositions  the  benefits  of  that  provided  by  ti 
Act,  and  also  of  this  Act ;  be  it  therefore  enacted,  that  the  provi-  tJ^Kfifof* 
ekms  of  the  said  Act  of  his  late  Majesty,  and  of  this  Act,  shall  apply  representing 
fo  musical  compositions,  and  that  the  sole  liberty  of  representing  or  dramatic  pteet 
performing,  or  causing  or  permitting  to  be  represented  or  performed,  o^mpo3£!o* 
any  dramatic  piece  or  musical  composition,  shall  endure  and  be  the 
property  of  the  author  thereof,  ana  his  assigns,  for  the  term  in  this 
Act  provided  for  the  duration  of  copyright  in  books ;  and  the  provi- 
sions hereinbefore  enacted  in  respect  of  the  property  of  such  copy- 
light,  and  of  registering  the  same,  shall  apply  to  the  liberty  of  repre- 
senting or  performing  any  dramatic  piece  or  musical  composition,  as 
if  the  same  were  herein  expressly  re-enacted  and  applied  thereto,  save 
and  except  that  the  first  public  representation  or  performance  of  any 
.    dramatic  piece  or  musical  composition  shall  be  deemed  equivalent,  in 
the  construction  of  this  Act,  to  the  first  publication  of  any  book : 
Provided  always,  that  in  case  of  any  dramatic  piece,  or  musical  com- 
position in  manuscript,  it  shall  be  sufficient  for  the  person  having  the 
sole  liberty  of  representing  or  performing,  or  causing  to  be  repre- 
sented or  performed  the  same,  to  register  only  the  title  thereof,  the 
name  and  place  of  abode  of  the  author  or  composer  thereof,  the  name 
and  place  of  abode  of  the  proprietor  thereof,  and  the  time  and  place  of 
its  first  representation  or  performance. 

21.  And  be  it  enacted,  that  the  person  who  shall  at  any  time  have  Proprietors  oi 
the  sole  liberty  of  representing  such  dramatic  piece  or  musical  com-  jJ^^SjJe 
position  shall  have  and  enjoy  the  remedies  given  and  provided  in  the  tattoos  shall 
said  Act  of  the  third  and  fourth  years  of  the  reign  of  his  late  Majesty  ^JfJL^f 
King  William  the  Fourth,  passed  to  amend  the  laws  relating  to  byTft  4  wm 
dramatic  literary  property,  during  the  whole  of  his  interest  therein,  &  is. 
aa  folly  as  if  the  same  were  re-enacted  in  this  Act, 
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0 1  c  Vict  &  4&  22.  And  bo  it  enacted,  that  no  assignment  of  the  copyright  of  m 
book  consisting  of  or  containing  a  dramatic  piece  or  musical  compoi 
tion  shall  lx*  hoi  don  to  convey  to  the  assignee  the  right  of  represeaw 
or  ]>erforming  such  dramatic  piece  or  musical  composition,  unless* 
entry  in  the  mi  id  registry  book  shall  Ik?  made  of  such  assignmA 
wherein  shall  1*j  expressed  the  intention  of  the  parties  that  suehrigil 
should  pass  by  such  assignment. 

2l\.  And  be  it  enact**!,  that  nil  copies  of  any  book  wherein  theresW 
bo  copyright,  and  of  which  entry  shall  have  been  made  in  thesiH 
the  proprietorof  registry  book,  and  which  shall  have  been  unlawfully  printed  or  la- 
the copyright,      ported   without  the   consent  of   the  registered   proprietor  of  «A 
copyright,  in  writing  under  his  hand  first  obtained,  shall  lw  dtfewd 
to  be  the  property  of  the  proprietor  of  such  copyright,  and  whoifad 
be  registered  as  such,  and  such   registered   proprietor  shall,  iftff 
demand  thereof  in  writing,  be  entitled  to  sue  for  and  recover  the 
same,  or  damages  for  the  detention  thereof,  in  an  action  of  detinue, 
from  any  iMirty  who  shall  detain  the  same,  or  to  sue  for  and  reconr 
damages  for  the  conversion  thereof  in  an  action  of  trover. 
No  proprietor  of      2i.  And  t)o  it  enacted,  that  no  proprietor  of  copyright  in  any  book 
wSSSnJSt    whirn  smi11  1>e  fir8fc  published  after  the  passing  of   this  Act  sbH 
this  Act  shall      maintain  any  action  or  suit,  at  law  or  in  equity,  or  any  summarj 
aoe  or  proceed     proceeding,  in  respect  of  any  infringement  of  such  copyright,  unfes 
lnembefore1186"  *le  shall,  before  commencing  such  action,  suit,  or  prricoeding,  have 
making  entry  in  caused  an  entry  to  be  made,  in  the  l>ook  of  registry  of  the  Stationers 
Com|Ninyv  of  such  boolj,  pursuant  to  this  Act :  Provided  always,  that 
the  omission  to  make  such  entry  shall  not  affect  the  copyright  in  auy 
book,  but  only  the  right  to  sue  or  proceed  in  resjjeet  of  "the  infringe- 
Proviso  for         ment  thereof  as  aforesaid  :    Provided  also,  that  nothing  herein  cflsv 
dramatic  pieces,  tained  shall  prejudice  the  remedies  which  the  proprietor  of  the  eofc 
liberty  of  representing  any  dramatic  piece  shall  have  by  virtue  of  the 
Act  passed  m  the  third  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  to  amend  the  laws  relating  to  dramatic  Wr&rT 
property,  or  of  this  Act,  although  no  entry  shall  be  made  in  the  l>uot 
of  registry  aforesaid. 

2o.  And  be  it  enacted,  that  nil  copyright  shall  be  deemed  rxr*onal 
property,  and  shall  be  transmissible  by  bequest,  or,  in  case  oi  in- 
testacy, shall  be  subject  to  the  same  law  of  distribution  as  other 
personal  property,  and  in  Scotland  shall  bo  deemed  to  L>e  persona! 
and  moveable  estate. 

26*.  Ami  be  it  enacted,  that  if  any  action  or  suit  shall  lx>  commenced 
or  brought  against  any  ]>erson  or  persons  whomsoever  for  cluing  ■"* 
causing  to  be  done  anything  in  pursuance  of  this  Act,  the  defendant 
or  defendants  in  such  action  may  plead  the  general  issue,  and  give 
the  special  matter  in  evidence;  and  if  upon  such  action  a  verdvt 
shall  be  given  for  the  defendant,  or  the  plaintiff  shall  become  non- 
suited, or  discontinue  his  action,  then  the  defendant  shall  have  a?*1* 
recover  his  full  costs,  for  which  he  shall  have  the  same  remedy  to  a 
defendant  in  any  case  by  law  hath;  and  that  all  actions,  suits,  bill*, 
indictments,  or  informations  for  any  offence  that  shall  be  oniiiinitTcJ 
against  this  Act  shall  bo  brought,  sued,  and  commenced  within  twelve 
not  to  extend  to  calendar  months  nrxt  after  such  offence  committed,  or  cNe  the  .-am* 
shall  be  void  and  of  non*»  effect;  provided  that  such  limitation  of  tiisi* 
shall  not  extend  or  be  construed  to  extend  to  any  actions,  suits,  or 
other  proceedings  which  under  the  authority  of  this  Act  shall  or 
m».y  be  brought,  sued,  or  commenced  for  or  in  resj>ect  of  any  copies 
of  hooks  to  l>e  delivered  for  the  use  of  the  British  Museum,  or  of  any 
one  of  the  four  libraries  hereinbefore  mentioned. 


Copyright  shall 
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property. 
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cles  within  the  meaning  of  the  A<  i»efore  referred  i 

e  right  of  using  any  n»w  and  origin*]  design,  fur  certain  purposes,  — 

rin^  tl><-  respective  periods  therein  mentioned;  but  forasmuch 

et ion  afforded  by  the  said  Aoti  ifl   raped  of  the  npplirafi.ni 
i  to  certain  articles  of  manuf  insufficient,  it  is  »  I 

the   name,  hut   upon  the  conditions  hereinafter  ex- 
ed  .   Nuw  for  that  purpose,  and  for  the  purpose  of  con> 
if  the  said  Ante,  be  l  by  *!»• 

fit  Majesty,  by  and  with  the  advice  and  consent  of  the  Lord* 
rid  temporal,  and   Oon  u   this  present   Rsftusttf 

,  and  by  the  authority  of  the  same,  thai  UlM  Art  -hull  DOOM  Ossflflsn 
rilii  operation  on  the  first  day  of   September  DIM   thoaaand  ■■^SfTf  ■ 

Irit  and  forty-two,  and  that  thereupon  all  the  said  :u, 

*  ill  schedules  <  A.)  and  (B.)  to  thus  Act  annexed  shall  be 
tn<i  l»y  repealed. 

dways,  and  b<  it  notwithstanding  audi  rMfinui. 

lid  Acts  every  oop)  r  the  same  shall  ^"Jjf* 

*r©s  till    the  expiral  nch  copyright;   and  with  ^^ 

nil  offaooai  or  injuries  committed  against  anv  su<  h  00] 
afore  toil  Act  shall  oomi  Kttlo  operation,  every  penalty  imposed 
cry  remedy  given  b\  *iiy  such 

offence  or  inj  i  'able  as  if  such  Acta  had  i 

Jed;    but    With    regard  to  sueh  offences  or  Knjurii 

Hfpiinst  anv  such  c<    \    _" •:  after  shli  lei  snail  doom  bate  operatioa, 

.rdy    BjNljl    01   t!u>  Art    in  ixilfl- 

iv  sin  h  offence  or  injury  ikaO  be  applicable  as  if  su< 
ii  oonfcrred  bj 
3.   A  «rd  to  an  ujinal  design   (except  In  sspp> 

pralpture  and  other  things  with  >na  of  die  several  Acts  rt**lk 

tstflsed  in  tli.'  schedule  (C.)  bo  this  Act  annexed),  whethi 

lo  to  the  ornamenting  of  any  article  of  manufacture, 
substance,  artiflcial  or  natund,  or  partly  artificial  and  pai 
nnturul.'uud  that  whether  sueh  design  be  so  applicable  for  the  pattern, 
■•  shape  or  configuration,  or  for  the  ornament  there*  I 

more  of  such  purposes,  and  by  whatever  means  such 
-able,  whether  by  |  or 

or  f*y  «  or  by  sewing,  or  by  nsoaV  by 

Embossing,  or  by  engravinc.  or  by  staining,  or  by  any 
batsocver,  manual,  mechanical,  or  chemical,  seuarate 

i  Kingdom  nf  (Sreflt 
land  or  elsewhere,  shall  have  the  sole  right 
ly  articles  of  rnanufa*  *  <  •  .  or  to  any  sin 

Kingdom 
n  and  Ireland,  for  the  leepee 
b  respective  terms  to  be 

bat  is  to  say,) 

i  respect  of  too  application  of  any  such  design  to  ornamenting 
any  article  of  manufacture  contained  in  the  first,  seeore  I 
fourth,  fifth,  sixth,  eighth,  or  eleventh  of  tffll  classes  following, 
for  the  term  of  three  ye  i 

respect  of  the  application  of  any  such  design  to  ornament 
any  article  of  manufacture  contained  mth,  or 

the  chute*  following,  for  the  term  of  nine  calendar 

of  the  Application  of  any  such  d#«*ign  to  omamen 
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ricr.cioo.  An  Act  t>  consolidate  and  amend  the  L*i\rg  rehiring  to  the  Copyright  w 
D'fi'jn*   for   orn.itntntiii'j   ArticUs  of  Manufacture. — [10th  A^jnd, 

Whereas  by  the  several  Acts  mentioned  in  the  schedule  (A.)  to  this 
Act  annexed  there  was  granted,  in  respect  of  the  woven  fabrics  therein 
mentioned,  the  sole  right  to  use  any  new  and  original  pattern  for 
printing  the  same  during  the  period  of  three  calendar  months :  And 
whereas  by  the  Act  mentioned  in  the  schedule  (B.)  to  this  Act  annexed 
there  was  granted,  in  respect  of  all  articles  except  lace,  and  except  the 
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articles  within  the  meaning  of  the  Acts  hereinbefore  referred  to,  the  saovict.  c.  v* 
sole  right  of  using  any  new  and  original  design,  for  certain  purposes,  — 

staring  the  respective  periods  therein  mentioned ;  but  forasmuch  as 
^the  protection  afforded  by  the  said  Acts  in  respect  of  the  application 
of  designs  to  certain  articles  of  manufacture  is  insufficient,  it  is  expe- 
riment to  extend  the   same,  but   upon  the  conditions  hereinafter  ex- 
;  pressed :  Now  for  that  purpose,  and  for  the  purpose  of  consolidating 
Ithe  provisions  of  the  said  Acts,  be  it  enacted  oy  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and   Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  this  Act  shall  come  Commencement 
into  operation  on  the  first  day  of  September  one   thousand   eight  of jjf?  "fj 
hundred  and  forty-two,  and  that  thereupon  all  the  said  Acts  men-  ac£t°    0rme 
turned  in  the  said  schedules  (A.)  and  (B.)  to  this  Act  annexed  shall  bo 
and  they  are  hereby  repealed. 

2.  Provided  always,  and  bo  it  enacted,  that  notwithstanding  such  Proviso  as  to 
• repeal  of  the  said  Acts  every  copyright  in  force  under  the  same  shall  f.x,B J"s>  °°py- 
Oontinue  in  force  till  the  expiration  of  such  copyright;   and  with    gl 
regard  to  all  offences  or  injuries  committed  against  any  such  copy- 
right before  this  Act  shall  come  into  operation,  every  penalty  imposed 
and  every  remedy  given  by  the  said  Acts,  in  relation  to  any  such 
offence  or  injury,  shall  be  applicable  as  if  such  Acts  had  not  been 
repealed;   but  with  regard  to  such  offences  or  injuries  committed 
against  any  such  copyright  after  this  Act  shall  come  into  operation, 
©very  penalty  imposed  and  every  remedy  given  by  this  Act  in  rela- 
tion to  any  such  offence  or  injury  shall  be  applicable  as  if  such  copy- 
right  had  been  conferred  by  this  Act. 

S.  And  with  regard  to  any  new  and  original  design  (except  for  Grant  of  copy- 
ftcnlpture  and  other  things  within  the  provisions  of  the  several  Acts  ri«ht 
mentioned  in  the  schedule  (C.)  to  this  Act  annexed),  whether  such 
design  be  applicable  to  the  ornamenting  of  any  article  of  manufacture, 
Or  of  any  substance,  artificial  or  natural,  or  partly  artificial  and  partly 
natural,  and  that  whether  such  design  be  so  appbcable  for  the  pattern, 
or  for  the  shape  or  configuration,  or  for  the  ornament  thereof,  or  for 
any  two  or  more  of  such  purposes,  and  by  whatever  means  such 
design  may  be  so  applicable,  whether  by  printing,  or  by  painting,  or 
by  embroidery,  or  by  weaving,  or  by  sewing,  or  by  modelling,  or  by 
casting,  or  by  embossing,  or  by  engraving,  or  by  staining,  or  by  any 
other  means  whatsoever,  manual,  mechanical,  or  chemical,  separate 
or  combined  :  Be  it  enacted,  that  the  proprietor  of  every  such  design, 
not  previously  published,  either  within  the  United  Kingdom  of  Great 
Britain  and  Ireland  or  elsewhere,  shall  have  the  sole  right  to  apply 
the  same  to  any  articles  of  manufacture,  or  to  any  such  substances 
as  aforesaid,  provided  the  same  be  done  within  the  United  Kingdom 
of  Great  Britain  and  Ireland,  for  the  respective  terms  hereinafter 
mentioned,  such  respective  terms  to  be  computed  from  the  time  of 
such  design  being  registered  according  to  this  Act ;  (that  is  to  say,) 

In  respect  of  the  application  of  any  such  design  to  ornamenting 
any  article  of  manufacture  contained  in  the  first,  second,  third, 
fourth,  fifth,  sixth,  eighth,  or  eleventh  of  the  classes  following, 
for  the  term  of  three  years : 

In  respect  of  the  application  of  any  such  design  to  ornamenting 
any  article  of  manufacture  contained  in  the  seventh,  ninth,  or 
tenth  of  the  classes  following,  for  the  term  of  nine  calendar 
months : 

In  respect  of  the  application  of  any  such  design  to  ornamenting 

UU  2 
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7.  And  for  preventing  i\  '"signs.  I,. 
that  during  the 

use  of  any  such  design  no  person  shall  either  do  or  cause  t« 
any  of  the  following  acts  with  regard  to  any  articles  of  rnanuJact 
or  substances,  in  respect  of  which  the  copyright  of  such  de- 
be  in  force,  without  tne  licence  or  consent  in  writing  of  the  re$  * 
proprietor  thereof;  (that  is  to  - 

No  person  shall  apply  any  such  design,  or  any  fraudulent  in 
thereof,  far  the  puq»oseof  sale,  to  the  ornamenting  of  any  anirie 
of  manufacture,  or  any  substance,  artificial  or  natural,  or  party 
artificial  and  partly  natural : 

No  person  shall  publish,  sell,  or  expose  for  sale  any  article  of  i 
facture,  or  any  substance  to  which  such  design,  or  ur  fn 
imitation  thereof,  shall  have  been  so  applied,  after  having  i 
either  verbally  or  in  writing,  or  otherwise,  from  any  source  i 
than  the  proprietor  of  such  design,  knowledge  that  his  cot 
has  not  been  given  to  such  application,  or  after  having  1 
served  with  or  had  left  at  his  premises  a  written  not " 
such  proprietor  or  his  agent  to  the  same  effect. 

8.  And  be  it  enacted,  that  if  any  person  commit  any  such  art  be 
shall  for  every  offence  forfeit  a  sum  not  less  than  five  pounds  .and  wt 
exceeding  thirty  pounds  to  the  proprietor  of  the  design  in  respect  d 
whose  right  such  offence  has  been  committed ;  and  such 
may  recover  such  penalty  as  follows : 

In  England,  either  by  an  action  of  debt  or  on  the  caa 
party  offending,  or  by  summary  pnxeeding  before  two  justice 
having  jurisdiction  where  the  party  offending  resides;  and  if 
such  proprietor  proceed  by  such  summary  proceeding, 
justice  of  the  peace  acting  for  the  county,  riding,  division,  < 
or  borough  where  the  party  offending  resides,  and  not  * 
concerned  either  in  the  sale  or  manufacture  of  the  arti 
manufacture,  or  iu  the  design,  bo  which  such  summary  proresd- 
ing  relates,  may  issue  a  summons  requiring  such  party  to  appear 
on  a  day  and  at  a  time  and  place  to  be  named  in  such  sumnajcks 
such  time  not  being  less  than  eight  days  from  the  date  thereof; 
and  every  such  summons  shall  be  served  on  the  party  offenc " 
either  in  person  or  at  his  usual  place  of  abode ;  and  either  l 
the  appearance  or  upon  the  default  to  appear  of  the  pa  - 
any  two  or  more  of  such  justices  may  proceed  miag  i 

the  complaint,  and  upon  proof  of  the  offence,  either  by  the  coi 
fees  ton  of  the  party  offending,  or  upon  the  oath  or  affirmation  erf 
one  or  more  credible  witnesses,  which  such  justice*  are  bcrtA* 
authorised  to  administer,  may  convict  the  offender  in  a  petui 
not  less  than  Eve  pounds  or  more  than  thirty  pounds* aa  nfaiiaiat 
for  each  offence,  as  to  such  justices  doth  seem  |  he  aggzt* 

gate  amount  of  penalties  for  offences  in  respect  of  any  one  de*i£» 
committed  by  any  one  person,  op  to  the  time  at  which  any  of  it 
proceedings  herein  mentioned  shall  be  instituted.  shall  i 
the  sum  of  one  hundred  pounds;  and  if  the   an  swi 

penalty  or  of  such  penalties,  and  the  costs  at?  irue- 

tion,  so  assessed  by  such  justices,  be  not  f  paid,  tat 

amount  of  the   penalty  or  of  the  penalties,  and   of  tne 
together  with  the  costs  of  the  distress  and  sale,  shall  be  levied  H 
distress   and   sale  of  the   goods  and   chattels   of 
wherever  the  same  happen  to  be  in  England ;   and  the 
before  whom  the  party  has  been  convicted*  or,  on  proof  off  I 
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t  ion,  any  two  justices  acting  for  any  county,  riding,  division ,  »  *  «  Tier 
r  borough  in  England,  wnere  goods  and  chattels  of  the  — 


■ 


nvi<  ; 

person  offending:  happen  to  be,  may  grant  a  warrant  for  such 
distress  and  sale ;  ana  the  overplus,  it  any,  shall  be  returned  to 
owner  of  the  goods  and  chattels,  on  demand;  and  every  in  for* 
mation  and  conviction  which  shall  be  respectively  laid  or  made  in 
such  nummary  proceeding  before  two  justices  under  this  Act  may 
be  drawn  or  made  out  in  the  following  forms  respectively,  or  to 
the  effect  thereof,  mutaiti  mutandis,  as  the  ease  may  require : 

Form  of  Information. 

Be  it  remembered,  that  on  the  at  in  the  county 

of  AM.  of  in  the  county  of  [or  CM.  of 

in  the  county  of  at  the  instance  and  on  the  h 

of  AM.  of  in  the  county  of  ]  cometh  before  us 

and  two  of  Her  Majesty's  j  • 

in  and  for  the  county  of  ,  and  givcth  us  to  understand 

that  the  said  AM,  before  and  at  the  time  when  the  offence 
bercinaft  >ned  was  committed,  was  the  proprietor  of  a 

new  and  original  design  for  [here  de*crib?  las  d*rijn],  and  that 
within  twelve  calendar  months  last  pest,  to  wit,  on  the  |j 

in  the  county  of  EJ-'  En  the  county 

of  -r&*  the  o/snesl  contrary  to  the  form  of 

the  Act  passed  in  the  year  of  the  reign  of  Her  present 

Majesty,  intituled  "An  Act  to  consolidate  and  amend  the  laws 
relating  to  the  Copyright  of  Designs  for  ornamenting  Articles  of 
Munuutcluiv." 

Form  of  Conviction, 

Oc  it  remembered,  that  on  the  day  of  In  the 

year  of  our  Lord  at  in  the  county  of  E.K 

of  in  Hm  rourify  aforesaid  >.<■*{  befell  US 

and  two  of  Her  M  f!  it  the  said 

»r  that  he  the  said  E.F.  on  tin  da\ 

In  the  year  at  in  the  count  i 

ntrary  to  the  form  of  the  statute  in  that  case 
made  and  provided  j  and  we  the  said  justices  do  a 

F.  for  his  offence  aforesaid  hath  forfeited  the  sum  of 
to  the  said  J 
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Scotland,  by  action  before  the  Court  of  Session  in  ordinary 
form,  or  by  summary  action  before  the  sheriff  of  the  county 
where  the  offence  may  be  committed  or  the  offender  resides, 
who,  upon  proof  of  the  oflenoa  or  offences,  either  by  confession 
of  the  party  offending  or  by  the  oath  or  affirmation  of  on. 
more  credible  witnesses,  shall  convict  the  offender  and  find  him 
thepenslt  Ities  aforesaid,  as  also  in  rxnenses; 

and  it  shall  l>e  lawful  for  the  sheriff,  in  pronouncing  such  judg- 
meT  penalty  or  penalties  and  costs,  to  insert  in  such 

judgment  a  warrant,  in  the  ovent  of  such  penalty  or  penalties 
and  costs  not  being  paid,  to  levy  and  recover  the  amount  of  the 
■an.  <1  always,  that  it  shall  be  lawful  to 

the  sheriff,  in  the  event  of  his  dismissing  the  action,  and 
to  find  the  compUunor  liable 


siumnarj  * 

to  review  by  adv 


the  sheriff  in  •uch 

sj*J  mm  lu-siv-  t;iti.{  not  subject 
tusnension,  reduction,  or  otherwise  t 
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In  Ireland,  either  by  notion  in  a  superior  court  of  law  at  Duhlb.  t 
by  civil  bill  in  the  Civil  Bill  Court  of  the  county  or  place 
tne  offence  was  committed. 
0.  Provided  always,  and  be  it  enacted,  that,  notwithstanding  I 
remedies  hereby  given  for  the  recovery  of  any  such  penalty  as  afcti 
it  shall  be  lawful  for  the  proprietor  in  respect  oi  whoee  right 
penalty  shall  have  been  incurred  (if  he  shall  elect  to  do  so)  to 
such  action  H  he  may  lx?  entitled  to  for  the  recovery  of  any  " 

he  shall  have  ,  either  by  the  application  of  any 

design  or  of  a  fraudulent  imitation  thereof,  for  tne  purpose  of  sale,  I 

any  articles  of  manufacture  or  substances,  or  by  the  publication,  sric 

or  exposure  to  side,  as  aforesaid,  by  any  person,  of  any  artiefe  * 

sal  stance  to  which  such  design  or  any  fraudulent  imitati 

shall  have  been  so  applied,  such  person  knowing  that  the 

of  such  design  had  not  given  his  consent  to  such  application. 

10.  And  be  it  enu<  in  any  suit  in  equity  which 

instituted   by  the  proprietor  of  any  design  or  the  person 

entitled  thereto,  relative  to  such  design,  if  it  shall  appear  to 

satisfaction  of  the  judge   having  cognizance   of  such   suit  that 

design  has  been  registered  in  the  name  of  a  person  not  being 

proprietor  or  lawfully  entitled  thereto,  it  shall  be  competent  for 

judge,  in  his  discretion,  by  a  decree  or  order  in  such  suit  to 

either  that  such  registration  be  cancelled  (in  which  caee  the 

shall  thenceforth  be  wholly  void),  or  that  the  name  of  the 

of  such  design,  or  other  person  lawfully  entitled  thereto, 

tutcd  in  the  register  for  the  name  of  such  wrongful   proprietor 

claimant,  in  like  maimer  as  is  hereinbefore  directed  in  case  of 

transfer  of  a  design,  and  to  make  such  order  respecting  the 

b  cancellation  or  substitution,  and  of  all  proceedings  to  . 

and  effect  the  same,  as  he  shall  think  fit ;  and  the  registrar  is 

authorised  and  required,  upon  being  served  with  an  official  i 

such  decree  or  order,  and  upon  payment  of  the  proper  fee,  to 

with  the  tenour  of  such  decree  or  order,  and  either  cancel  sue 

t  nit  ion  or  substitute  such  new  name,  as  the  case  may  be. 

Ptotity  for  11.  And  be  it  enacted  that  unless  a  design  applied  to  ornar_ 

wniugfuiiyuRtng  any  arfcic!e  of  manufacture  or  any  such  substance  as  aforesaid  la  • 

™r«^u»red        registered  as  aforesaid,  and  unless  such  design  so  registered  seal 

flariQa  have  been  applied  to  the  ornamenting  such  article  or  substance  wrtbi 

the  United  Kingdom  of  Great  Britain  and  Ireland,  and  also  after  lit 

copyright  of  such  design  in  relation  to  such  article  or  subetanev  tfatf 

have  expired,  it  shall  be  unlawful  to  put  on  any  such  article  or  sad 

substance,  in  the  manner  hereinbefore  required  with  respect  to  I 

or  substances  whereto  shall  be  applied  a  registered  design,  the 

hereinbefore  required  to  be  so  applied,  or  any  marks  cor 

therewith  or  similar  thereto ;  ana  if  any  person  shall  so 

apply  any  such  marks,  or  shall  publish,  sell,  or  expose  for  sale  *J 

article  of  manufacture,  or  any  substance  with  any  such  mark*  «• 

unlawfully  applied,  knowing  that  any  such  marks  have  been 

applied,  he  shall  forfeit  for  ever  'fence  a  sum  not 

five  pounds  which  may  be  recovered  by  anv  person  proceeding 

the  same  by  any  of  the  ways  herein  before  directed  with  reaped 

penal  ties  for  pirating  any  such  design. 

Limitation  or  12.  And  be  it  enacted,  thai  r  other  proceeding  for 

•*■'"' '"-  offence  or  injury  under  this  Art  shall  be  1  \pino*s 

Of  twelve  calendar  months  from  the  commission  of  the  offence;  •** 

Co«u.  in  every  such  action  or  other  proceeding  the  party  wbo  alkali  nrt 

shall  recover  his  full  costs  of  suit  or  of  such  otter  proceeding. 
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be  it  mnernt  t liitt  in  the  case  of  any  summary  proceeding  stftVies. 
Ltj  two  j Li  Knglund  such  justices  are  hereby  autho-         ^-^ 

award   paynit fl  •  the  pur  th&g,  wd   sOosaw 

frmnt  a  warrant  for  enfon  mi:  t  thereof  aguv  amnion-  «J  JJJjJ 

trig  party,  if  unsuccessful,  in  the  like  manner  as  is  hereinbefore  pro-  JESSES 
Tided  for  recovering  any  penalty  with  costs  against  any  ofl 
under  this  Act, 

(\rnl  for  the  purpose  of  registering  designs  for  articles  of  matin-  -Wta*«r,  Ai» 
fla?tun>,  in  order  to  obtain  i*j  it  enacted*  jLJoEiS"  ** ' 

That  the  Lords  of  the  Committee  of  Privy  Council  for  the  < mi m dera- 
tion of  all  matters  of  trade  and  plantations  may  i  ptHOn  to 
for  ornamenting  articles  of  man  u  fin 


Ktrar  of 
tirni.  it   the   Lords  of 

r  n< 


ie  aaid  Committee  see  fit, 
necessary  officers  and  servants ;  and 

ks,  officers,  and  servants  shall  hold  their  offices 
.    aaid  ( 'ommifctoi ;  ano* 
tantnissioners  of  theTre  from  time  to  time  fix  the  salary 

rrrimiiiriatiMii   of  -u<fi   registrar,  deputy  registrar,  clerks,  offii  ■••!-. 
nd  servants ;  and.  snbjecl  ions  of  this  Act,  th< 

ie  sai«l  Committee  may  n  p  regulating  the  executi< 

he  naid  and  inch  registrar  - 

Lnd  bi  it  enacted,  that  the  said  registrar  shall  not 

-fieet  of  at  lamenting  any  ' 

of    man  instances,   unless    lie    U>  furnished,   tn 

i  ach  such  upplirnii-  wo  copies,  drawings. 

v\  ho 

nil  daim  to  l>--  prop  Lrm  under 

!    proprietor  may  bo  trading,  with  his  place  of  abo 
i  of  carrying  on  Inn  husineas,  or  luoe  or  address,  and  the 

■bar  of  the  clam  in  respect  of  wi  b  registration  is  Baft 

registrar  shall  register  all  such  copies,  draw  print*, 

aft  received  by  him  for  that 
and  on  every  such  copy,  drawi  Em  shall  all 

Mncceaaio:  one 

print,  which  he  shall  I  tlice.  and  thn  other 

jwnron  by  whom  the  Mine  has  been  forwarded 

e  ready  access  to  the  copies  of  designs  so 

Im  such  copies  of  designs,  and  keep  a  proper 

riacted,  that  up  r  t  of  < >eufw*©f 

I    ^MiiMi    an     •»..*.«.  ,      ...    mm    -m '  *      fglmtimM&m  Of 


'k  design  l> 
date  of  such  registration, 


mp  pi 

il   pro- 

prialor 


letter,  or  num 


with  the 

ilfh  0J 


t  ofovidcricr  to  the    .  ntran    I*     uflii  ent  proof,  m  ibll'Mi   . 
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6A«Vici.cl<n 


\t  for 


ArPKKDII. 


Of  the  design,  and  of  the  name  of  the  proprietor  therein 
having  been  duly  registered ;  and 

Of  the  commencement  of  the  period  of  registry  . 

Of  the  person  named  therein  as  proprietorbeing  the 

Of  the  originality  of  the  design ;  and 

Of  the  provisions  of  this  Act,  and  of  any  rule 

certificate  appears  to  be  made,  having  been  complied  with 
and  any  such  writing  purporting  to  be  each  certificate  shall. 
absence  of  evidence  to  the  contrary,  be  received  t 
proof  of  the  handwriting  of  the  signature  thereto,  or  of  ta*  aI  4 
office  affixed  thereto,  or  of  the  person  signing  the  same  bang  ih 
registrar  or  deputy  registrar. 

17.  And  be  it  enacted,  that  every  person  shall  lie  at  Kfeeny  to 
inspect  any  design  whereof  the  copyright  shall  hare  expired.  psjaf 
only  such  fee  as  shall  be  appointed  by  virtue  of  this  Act  ii  la* 
behalf  \  but  with  regard  to  designs  whereof  the  copyright  skal!  a* 
have  expired,  no  snob  design  shall  be  open  to  inspection,  except  fcf 
a  proprietor  of  such  design,  or  bv  any  person  authorised  by  has  ■ 
writing,  or  by  any  person  specially  authorised  by  the  registrsr,  *i 
then  only  in  the  presence  of  such  registrar  or  in  the  presence  of  m 
person  holding  an  appointment  under  this  Act,  and  not  so  a*  to  tab 
a  copy  of  any  such  assign  or  of  any  part  thereof,  nor  without  fan* 
for  every  such  inspection  such  fee  as  aforesaid :  Provided  always,  tfca 
it  shall  be  lawful  for  the  said  registrar  to  give  to  any  person  appiyaC 
to  him,  and  producing  a  particular  design,  together  with  the  re£* 
t mt ion  mark  thereof,  or  producing  such  registration  mark  ccr/,  I 
certificate  stating  whether  of  such  design  there  be  any  copyr^a 
existing,  and  if  there  be,  in  respect  to  what  particular  art* 
manufacture  or  Bubstance  such  copyright  exists,  and  the 
copyright,  and  the  date  of  registration,  and  also  the  nam* 
of  the  registered  proprietor  thereof, 

1  &  And  be  it  enacted,  that  the  Commissioners  of  the  T 
from  time  to  time  fix  fees  to  1*3  paid  for  the  services  to  be  . 
by  the  registrar,  as  thev  shall  deem  requisite,  to  defray  the"  , 
of  the  said  office,  and  tne  salaries  or  other  remuneration  of  the 
registrar,  and  of  any  other  persons  employed  under  him,  with 
sanction  of  the  Commissioners  of  the  Treasury,  in  tl»e 
this  Act ;  and  the  balance,  if  any,  shall  be  carried  to  the 
Fund  of  the  United  Kingdom,  and  be  paid  accordingly  into 
receipt  of  Her  Majesty's  Exchequer  at  Westminster ;  and  the  C 
missioners  of  the  Treasury  may  regulate  the  manner  in  which  *sd 
fees  are  to  be  received,  and  in  which  they  are  to  be  kept,  and  in  iW 
thev  aro  to  be  accounted  for,  and  they  may  also  remit  or 
with  the  payment  of  such  fees  in  any  cases  where  they  may 
expedient  so  to  do ;  Provided  always,  that  the  fee  for  ~ 
design  to  be  applied  to  any  woven  fabric  mentioned  or 
classes  7,  9,  or  10,  shall  not  exceed  the  sum  of  one  shilling;  that 
r  registi  ien  to  be  applied  to  a  paper  banging  she! 

exceed  the  sum  of  ten  shillings ;  and  that  the  fee  to  be 
the  registrar  for  giving  a   certificate   relative  to   the 
expiration  of  any  copyright  in  any  design  printed  on    i 
fabric,  yarn,  thread,  or  warp,  or  printed,  embossed,  or  worked 
paper  hanging,  to  any  person  exhibiting  a  piece  end  of  a  n 
pattern,  with  the  registration  mark  thereon,  shall  not  exceed 
o!  (wo  shilling  and  sixpence. 

19,  And  be  il  enacted,  that  if  be  registrar  or  any 

employed  under  him  cither  demand  or  receive  any  gratuity  or  i 
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r  in  money  or  otherwise,  except  the  salary  or  remuneration  & s  <s  Vict,  c  1«0. 
ItiM  ised  by  the  Commissioners  of  the  Treasury,  tie  shall  forfeit  for  — 

i  h  offence  fifty  [►-Hinds  to  any  person  suing  for  ibe  MMM  hy 
tion  of  debt  in  the  <  'mirt  of  Exchequer  at  Westminster;  and  he  shall 
•  be  liable  to  he  either  *uspendea  or  dismissed  from  his  office,  and 
I  incapable  of  holding  any  situation  in  the  said  office,  as  tK" 
rmuissioners  of  the  Treasury  see  fit. 
20,  And  f«>r  the  interpretation  of  this  Act,  be  it  enacted,  thai  th< 

xpressions,  so  far  as  they  are  not  repugnant  to  Art- 

i  Act,  shall  be  construed  as  follows ;  (that  is  to  say,) 

<  s*ion  "Commissioners  of  the  Treasury  "  shall  moan  the  Lord 

Ml' i   '<••  i  -'i  ■■■  '■   '        thi      une  being,  or  the  Commissioners  uf  H(?r 

Majesty's  Treasury  for  the  time  bvnfl,  0*  any  thwv  sjbj ; 

and   the  singular  number   shall  inch  plum!  as   well   as 

namberi  Mil  the  masculine  g  til  im  tudu  the  feminine 

gander  as  well  as  the  masculine  gem  I 

\y  be  amended  or  repealed  by  eUesBsflse  <>t 
ly  Act  to  be  passed  in  the  present  session  of  Parliament.  A- ' 


SCHEDULES  REFERRED  TO  BV  THE  FOREGOIXO  ACT. 

6*  IIWC1.K  (A) 


I ..(  ,V(„ 


I  Or,..  ft,  ft  ftfl, 

(17870 


lit) 


.svasa, 

<17W.) 

I  Vise  o.  IS. 

iff) 


L&  Act  for  Ibe  encouragement  of  lbs  oris  of  designing  »•»•! 
printing  uneos,  c-ttoos,  calicoes,  sod  muellas,  by  resting  the 

firopertlai  thereof  in  the  design  on*  printers  ana  proprietors 
ilted  Urns. 

linr  en  Act  for  the  eooooregeueot  of  the  srls 
n-od  printing 


An 


of  designing  end  printing  linens*  ootlooa  osJlsoss, 
by  mating  the.  propertiee  tbersof  la  the  dceJgnere, 
proprietors  far  e  limited  time. 


SUd  making  perpetual  an     ' 
ie  erte  of 


if  dertgning  end  printing  tineas, 
not  tune,  eellooea,  end  mm*  Una.  by  renting  tbe  propertiee  thereof 
fn  Ibe  doafgtiere,  printer*,  end  propeletore  for  e  limited  tlm*. 


tiere.  printer*,  end 
iing  tbeoopjrt^_. 
to  designs  fur  printing  other  woven 


BCRSDVLK  (B.) 


TUI«. 


An  Act  to  eeoure  to  proprietor*  of 
copyright  of  em  * 


<C) 


seta 

QH 

(t: 

MOev8,e,K 
(IMC) 

As  Act  for  enooomgSiig  tbe  art  of  sisJdag  new  modele  sad 
cull  of  boeti  end  other  things  therein  mentioned. 

An  Act  to  emend  end  reader  more  effectual  en  Act  for  enroling* 
lie  art  of  making  new  modele  end  nests  of  baste  end  other 
tlmige  therein  mentioned,  nod  for  glf lag  further  saeoarsgs* 
swat  to  sash  erte. 

\rTENI>T\*. 


CAT  Vtcr  C.  65. 


ft  A6  Vict  a  100. 


t  'ommuoceuscnt 


< Irani  of  eopy- 
right. 


i 


■ 
W  Geo.  a,  0  w. 


OopdUlonw  of 
copyright. 


IVuulty  for 

wrongfully 

uafng  murks 
dtfuotiug  * 

flUftja 


6  &  7  Vict.  t.U'.  * 

Am  Act  to  amend  ike  Laws  rela/tV  >pyri*jld  of 

:ndAu$ustyl&*3.] 

Whereas  by  an  Act  passed  in  the  fifth  and  sixth  years  of  the  ret] 
Her  present  Majesty,  intituled  "  An  Act  to  consolidate  and 
the   \n  bo  the  Copyright  of   Designs   for   ornaiL.. 

Artieles  of  Manufacture/*  there  was  granted  to  the  proprietor  of  *xj 
new  and  origin::'  exceptions  therein  mentioned,  the 

Hole  right  to  apply  the  same  to  the  ornamenting  of  any  article  *i 
manufacture  or  any  such  sub  i herein  described  during  tftc 

jfcrre  periods  therein  mentioned :  And  whereas  it  is  expedient  to 
tin-  proieetton  Afforded  by  the  said  Act  to  such  designs  herae* 
after  mentioned,  not  being  of  an  ornamental  character,  as  are  n* 
included  therein:  Be  it  therefore  enacted  by  the  Queen's  mo4 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lord? 
spiritual  and  temporal,  and  Commons,  in  this  present  Parhaartf 
by  the  authority  of  the  same,  that  this  Act  shall  cue* 
into  operation  on  the  first  day  of  September  one  thousand  cigfct 
hundred  end  forty -throe. 

2.  And  with  regard  to  any  new  or  original  design  for  any  articfe  d 
manufacture  having  reference  to  some  purpose  of  utility,  so  far  m 
such  design  shall  be  for  the  shape  or  configuration  of  such  artkk 
and  that  whether  it  he  for  the  whole  of  such  shape  or  configuration  a? 
only  for  a  part  thereof,  be  it  enacted,  that  the  proprietor  of  m& 
design  not  previously  published  within  the  United  Kingdom  of  GrtsA 
Britain  ana  Ireland  or  elsewhere  shall  have  the  sole  right  to  apply 
such  design  to  any  article,  or  make  or  sell  any  article  acconlmg  t» 
such  design,  for  the  term  of  three  years,  to  be  com  nu  ted  from  the  una 
of  such  design  being  registered  according  to  this  Act:  ProritW 
it  this  enactment  shall  not  extend  to  such  designs  as  if* 
within  the  provisions  of  the  said  Act,  or  of  two  other  Acts  paaaal 
respective! v  in  the  thirty-eighth  and  fifty-fourth  years  of  the  re«i 
of  his  late  Majesty  King  George  the  Third,  and  intituled  respective^ 
"  An  Act  for  encouraging  the  Art  of  mal  ieis  and  Casts  « 

and  other  things  therein  mentioned,'1  and  '*  An  Act  toacaeot 
and  render  more  effectual  an  Act  for  encouraging  thi  -aakuc 

new  Models  and  Casts  of  Busts  and  other  things  therein  mention*! 

S.  Provided  always,  and  be  it    enacted,  that  no   person  shall  V 
entitled  to  the  benefit  of  this  Act  uni  design  have  tula* 

publication  thereof  been  registered  according  to  this  Act,  and  oak* 
the  name  of  such  person  shall  be  registered  according  to  this  Act  tf 
a  proprietor  of  such  design,  and  unless  after  publication  of  gate 
design  every  article  of  manufacture  made  by  him  according  to  mdk 
design,  or  on  which   sin  is   used,  hath   thereon   the  wmk 

u  Registered,"  with  the  date  of  registration. 

4.  And  lie  it  enacted,  tluit  unless  a  design  applied  to  any  articfe 
of  manufacture  be  registered  either  as  aforesaid  oraocoi 
provisions  of  the  said  first-mentioned  Act,  anil  also  after  thV  ccsf 
right  of  such  design  shall  have  expired,  it  shall  be  unlawful  to  pat* 
any  such  article  the  word  "  registered/*  or  to  advert  one  % 

sale  as  a  registered  article;  and  if  any  person  shall  bo  unlawfully 
lish,  sell,  or  expose  or  advertise  for  sale  any  such  article  of  nx*a. 
tare,  he  shall  torfeit  for  every  Bach  ceding 

pounds  nor  less  than  one  pound,  which  may  be  recovered  by 
person  proceeding  for   the  same  by  any  of    the    i- 
given  for  the  recovery  of  penalties  for  pirating  m  e*ig*L 


STATUTES, 


669 


5.  And  l>e  it  enacted,  that  all  imob  arts  lei  <>|*  manufacture  as  ore 
rommonly  kimwn  by  the  name  of  floor  <  I  olothi  thai]  hence- 
forth h<-  r-ntrllirill  as  included  in  class  nix  in  the  said  fimi  mmtfomd 

n  thjit  behalf  montkuMd,  and  be  registered  accordingly. 

6.  And  Ik'  it  enacted,  that  ull  an d  b  clauses  Slid  provisions 
contained  in  the  said  first-men                 r,  so  far  as  they  are  ihjt 
nanttothc  provisions  contained  in  thi  volyto 
the  expiuimt  ion  of  th(*  lam  propr;                   M  tnWr 
Hm  piracy  of  designs,  (<»  the  mode  of  recovering  penalties,  to  m 

images,  to  cancelling  at  ions,  to  tin-  ! 

os,  to  the  inndii  ts  to  the  certificate  of 

ition,  to  the  fixing  and  application  of  fees  of  regi  and 

the  penalty  tor  extortion,  sua]]  be  applied  and  extended  la 

present  Act  ne  fully  and  erTee  Madly,  and  to  all  in  tents  and  purposes, 

p   if    the  said  several  clauses  and  provisoes  had  been  particularly 

repeated  and  re-enact*  -I  in  the  body  of  thii  Act. 

7    And  be  it  enacted*  thai  «aid  first-  mentioned  Act 

as  relates  to  the  app^intmentof  a  registrar  of  designs  for  ornamenting 
articled  of  manufacture,  and  other  officers,  as  well  as  to  th< 

I  tbe  same,  shall  be  and  the  same  is 
!  pealed;    and' tor  the  purpose  of  carrying  into  cffei 

ions  as  well  of  tl  of  the  said  ft  r«t- mentioned  Art, 

■sOLo  Commits  ho  consideration 

of  all  matters  of  trade  and  plants  t  a  person  to  bt 

registrar  o\  lei  of  inanufact  ids  of 

tile  said  committee  see  fit,  an  assistant  regis trar  and  other  necessary 
*)»)*«■  and  servants  ;  and  su«  I 

rranis  shall  h  fiosi  during  tbe  pleasure  of  the  Lords 

■aid  comn  ml  such  registrar  ■hall  have*  a  seal  of  office; 

i  ef  Mi  Majcstv'a  Treasury  may  from 

fix  the  salary  or  other  remuneration  of  such  registrar,  assistant 

registrar,  and  other  offiosrs  an  -  the  provisions  con- 

sained    in    tip  --mentioned  Act,  and   not  hi  [tceled, 

registrar.  egistrar,  clerks,  and  «>tf»er  officers 

sua!  servants  thereby  app  named,  »hall  he  construed 

nnd  held  to  apply  respectively  to  the  registrar,  assistant  registrar, 

ther  officers  and  servants  to  be  appointed  nndrr  this 

8.  And  be  it  enacted,  that  the  said  registrar  shall  not  register  any 

design  for  the  shape  or  configuration  of  any  article  of  manufacture  as 

sUbrcsaid  nnle>-  .wished  w>'  ngs  or 

r4nts   of  snob   design,   with    such    description   in   writing  as  may 
necessary  to  render  the  same  intelligible  m  -ment 

of  the  said  registrar,  together  with  the  tith 
th.-  boom  od  even  pstoon  >vii"  -lull  t  litim  o>  bi  pco^risloT,  mi  .-i  thr 

firm  uuder  which  such  proprietor  may 
ids  niacin  of  abode,  or  place  of  enrrv  b  i  nines*,  or  other 

place  of  address;  and  every  such  drawing  or  print,  toother  wit     the 


ioNrikmon  ft  h 

'    »hnll 


>d 


1 1 1 1     mi 


A  i 


tid  sheets  a  blank  space 
gn.  title,  de 

,\r  i  r  I.-  h.  ■  - .  faff  1  M  — aMbw 


,hl 

inn  I 


pr%i|>er  geOBMI 


or  i>art«  of  the  said 
try)  as  ■ha  I  the  said  registrar 
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shall  i 


1  all  such  drawings 


Eton 


power  as  to 
registry  rested 
In  tfa«  rvfflnlrsr. 


prints. 
are  received  by  rum  tor  that  purpose ;  and  on 
print  be  thall  affix  a  number  corresponding  to  the  order  of 
in  the  register,  and  he  shall  retain  one  drawing  or  print 
shall  file  at  his  office,  and  the  other  he  dull  return  to  the 
whom  the  same  has  been  forwarded  to  him ;  and  in  order" to 
ready  access  to  the  designs  so  registered  he  shall  keep  a  proper 
of  me  titles  thereof 

9.  And  !  that  if  any  design  be  brought  to  the  swi 
registrar  to  be  registered  under  the  said  first  -mentioned  Art*  and  s 
shall  appear  to  him  that  the  same  ought  to  be  registered  under  tltf 

1 1  Act.  it  shall  be  lawful  for  the  said  registrar  to  refuse  H 
register  such  design  otherwise  than  under  the  present  Act  and  m  ill 
muni i  provided;    and  if  it  shall  appear  to  the  said  ngMtosT 

that  the  design  brought  to  be  registered  under  the  said  fiijl  ■« 
tioneil  Act  ur  1 1  not  intended  to  be  applied  to  any  articfc  d 

manufacture,  but  only  to  some  label t  wrapper,  or  other  cmeriag  * 

i  such  article  might  be  exposed  for  sale,  or  that  such  dcsigl  i 
contrary  to  public  morality  or  order,  it  shall  be  lawful  for  th»*  *H 
registrar,  in  his  discretion,  wholly  to  refuse  to  register  such  cksqai 
Provided  always,  that  the  Lords  of  the  said  Committee  c:' 
Council  may,  on  representation  made  to  them  bj  the  proprietor  A 
any  design  so  wholly  refused  to  be  registered  as  aforesaid,  if  tfcj 
shall  see  fit,  direct  the  said  registrar  to  register  such  design,  wtar* 
upon  and  in  such  case  the  said  registrar  shall  be  and  is  hereby  rapfoi 
to  register  the  same  accordingly. 

10.  And  be  it  enacted,  that  every  person  shall  be  at  liberty  tot* 

JkSLote*"0'  8Pect  the  mdex  °*  tne  titlea  °*  t}l  1,ot    W^  orasaeofcl 

designs,  registered  under  this  Act,  and  to  take  < 
paying  only  such  fees  as  shall  be  appointed  by  vii 
that  behalf;  and  every  person  shall  be  at  liberty  to  inspect  any  s*± 
design,  and  to  take  copies  thereof,  paying  such  fee  as  aforesaid;  bet 
no  design  whereof  the  copyright  shall  not  have  expired  shall  he  ops 
to  inspection,  except  in  the  presence  of  such  registrar,  oi 
presence  of  some  person  holding  an  appointment  under  this 
not  so  as  to  take  a  copy  of  such  design,  nor  without  paying  seen 
as  aforesaid. 

11.  And,  for  the  interpretation  of  this  Act>  be  it  enact* 
following  terms  and  expressions,  so  tar  as  they  are  not  repu; 
the  context  of  this  Act,  shall  be  construed  as  follows  ;  (  " 
say,)  the  expression  "  Commissioners  of  the  Treasury  " 
the  Lord  High  Treasurer  for  the  time  being,  or  I  'nissiooflff 
Her  Majesty  a  Treasury  of  the  United  Kingdom  of  Great  Britain  " 
Ireland  for  the  time  being,  or  any  three  or  more  of  them  ;   and 
singular  number  shall  include  the  plural  as  well  as   t 
number,  and  the  masculine  gender  shall  include  the  feminine 
as  well  as  the  masculine  gender. 

15L  And  be  it  enacted ,"that  this  Act  may  be  amended 
by  any  Act  to  be  passed  in  the  present  session  of  Parliament* 
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tually  securing  the  liberty  of  the  press,  and  far  better 
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STATUTES. 

the  ^aid  liUrty :  Be  it  enacted  by  the  Queen's  «  A 
._  Majesty,  by  and  with  Ihi  advice  and  consent  of  I 
Lord-'*  spiritual  and  temporal,  and  Commons,  in  this  present  Purlin- 
meut  assembled,  and  by  the  authority  of  the  same,  that  in  any 
for  defamation  it  shall  be  lawful  for  the  defendant  (after  notice  in 
writing  of  his  intention   so  to  do,  duly  given  to  the  plaintiff  at  the 
time  of  tiling  or  delivering  the  plea  in  such  action,)  to  give  in  evi- 
.  in  mitigation  <»f  damages,  that  he  made  or  offered  an  apology 
to  the  plaintiff  for  such  defamation  before  the  commencement  of  fi 
action,  or  as  soon  afterward*  aa  he  had  an  opportunity  of  doing  so, 
in  case  the  action  shall  have  been  commenced  before  there  was  an 
Opportunity  of  making  or  offering  i  >gy . 

it  hat  in  an  action  for  n  libel  contained  in  any 
newspaper  or  other  periodical  publication  it  shall  ho  competent 
to  the  defendant  to  plead  that  such  libel  was  insert* 

r  or  other  periodical  publication  without  actual  ran  itli- 

gross  negligence*  and  that  before  the  commence" i. nt  of  the  action, 
or  at  the  earliest  op]  >ortu nity  afterwards,  he  inserted  in  Bach  newspaper  i 
vr  other  periodical  ptibl icution  »  full  apology  for  the  said  lib* 
nowstiaper  or  periodical  publication  in  which  the  said  libel  api 
should  be  ordinarily  published  at  intervals  exceeding  one  week,  had  ' 
offered  to  publish  the  said  apolojry  in  any  newspaper  or  PtT^ftjfaJ 

ition  to  be  selected  by  the  plaintiff  in  such  action  ;  and  that 
mch  defendant  shall  upon  filing  such  plea  be  at  liberty  to  p;> 
court  a  -urn  of  money  by  way  of  amends  for  the  injury  sustained  by 
the  publication  of  such  libel,  and  such  payment  into  court  shall  be  of 
the  same  effect  and  be  available  in  the  same  manner  and  to  the  same 
i ,  and  be  subject  to  the  same  rules  and  regulations  as  to  pay- 
ola and  the  form  of  pleading,  except  so  far  as  regards  the 
Eg  of  the  additional  facts  hereinbefore  required  to  be  pleaded 
defendant,  as  if  actions  for  libel  had  not  been  excepted  from 
personal  actions  in  which  it  is  lawful  to  pay  money  into  court 
under  an  Act  passed  in  the  session  of  ParliaflMttl   bald  in 
▼ear  of  his  late  Majesty,  intituled  *' An  Act  tuxnd- 

4  i  he  Law  and  tn*  vdvancement  of  Justice  ;  *  ami  that 

h  plea  to  such  action  it  shall  be  competent  to  the  plaint  irt  to 
whole  of  such  nW 
tat  if  any  person  snail  publish  or  threaten  to 
h  any  lib.  rol her  person,  or  shall  directly  or  mdj 

throat/m  to  L»h,  or  shall  directly  or  Indirectly  propose  to 

abstain  from  printing  or  publishing,  or  shall  directly  or  indirectly 
ng  or  publishing,  of  any  matter  or  thing 
g   any  other   person,   with  any  money  or 

or  any  valuable  thing  from  such  or  any  other 
or  with  intent  to  induce  any  person  to  confer  or  procure  for 
swv  person  any  appointment  or  office  of  profit  or  trust,  every  such 
offender,  on  being  convicted  thereof,  shall  be  liable  bo  be  imprisoned, 
bout  bard  labour,  in  the  common  gaol  or  house  of  corrco- 
y  term  not  exceeding  three  years :  provided  always,  tliat 
rain  contained  shall  in  any  manner  alter  or  affect  any  law 
of  the  sending  or  delivery  of  threatening 


1*4  Will  «, 


I'uMiihlnc  m 

nolo*  to 
.i,  i  Rat 


if  any  person  shall  maliciously  publish 
A  hsMftors  n>>4-i  kndwing  fcha  hum  to  ba  fiata,  eran  non  pomo* 

g  convicted  thereof,  shall  be  liable  to  he  imprisoned   > 
mon  gaol  or  bouse  of  correction  for  an v  term  not  eioaaditig  two 
*,  and  to  pay  such  fine  as  the  court  shaft  award. 
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1*7  Vict.  c.  W. 

MalidouTdefa- 
matory  libel,  by 
Imprisonment  or 
flue. 

Proceeding! 
upon  the  trial  of 
an  Indictment  or 
Information  for 
a  defamatory 
UbeL 


Double  plea. 

Proriao  an  to 
pica  of  Not 
Guilty  in  civil 
ami  criminal 
proceedings. 

Evidence  to 
rebut  ftrim<i 
fueir  cane  of 
publication  by 
an  agent 


On  prosecution 
for  private  libel 
defendant 
entitled  to  costs 
on  acquittal. 


Intrrpretntion  of 
Act 


5.  And  Ho  it  enacted,  that  if  any  person  shall  maliciously  pakU 
any  defamatory  libel,  every  such  person,  being  convicted  tbeni 
shall  l>e  liable  to  fine  or  imprisonment  or  both,  as  the  court  MJ 
award,  such  imprisonment  not  to  exceed  the  term  of  one  year. 

6.  And  be  it  enacted,  that  on  the  trial  of  any  indictment  or  infer- 
mation  for  a  defamatory  libel,  the  defendant  having  pleaded  such  pta 
as  hereinafter  mentioned,  the  truth  of  the  matters  charged  marbi 
inquired  into,  but  shall  not  amount  to  a  defence,  unless  it  waeforthi 
public  benefit  that  the  said  matters  charged  should  be  published 
and  that  to  entitle  the  defendant  to  give  evidence  of  the  truth  of  sod 
mutters  charged  as  a  defence  to  such  indictment  or  information  i 
shall  be  necessary  for  the  defendant,  in  pleading  to  the  said  indict 
ment  or  information,  to  allege  the  truth  of  the  said  matters  chargei 
in  the  manner  now  required,  in  pleading  a  justification  to  an  acfifl 
for  defamation,  and  further  to  allege  that  it  was  for  the  public  benei 
that  the  said  matters  charged  should  be  published,  and  the  particob 
fact  or  facts  by  reason  whereof  it  was  for  the  public  benefit  thatth 
said  matters  cliarged  should  be  published,  to  which  plea  the  pro* 
cut  or  shall  be  at  liberty  to  reply  generally,  denying  the  whole  thered 
and  that  if  after  such  plea  the  defendant  shall  be  convicted  on  nc 
indictment  or  information  it  shall  be  competent  to  the  court  i 
pronouncing  sentence,  to  consider  whether  the  guilt  of  the  defendu 
is  aggravated  or  mitigated  by  the  said  plea,  and  by  the  evidence  gin 
to  prove  or  to  disprove  the  same :  Provided  always,  that  the  truth* 
the  matters  charged  in  the  alleged  libel  complained  of  by  sot 
indictment  or  information  shall  in  no  case  be  inquired  into  wit! 
out  such  plea  of  justification :  Provided  also,  that,  in  addition  i 
such  plea,  it  shall  be  competent  to  the  defendant  to  plead  a  pi 
of  not  guilty:  Provided  also,  that  nothing  in  this  Act  contaiiM 
shall  take  away  or  prejudice  any  defence  under  the  plea  of  not  guih 
which  it  is  now  competent  to  the  defendant  to  make  under  sac 
plea  to  any  action  or  indictment  or  information  for  defamatory  won 
or  libel. 

7.  And  l>e  it  enacted,  that  whensoever,  upon  the  trial  of  any  indie 
ment  or  information  for  the  publication  of  a  libel,  under  the  plea  < 
not  guilty,  evidence  shall  have  been  given  which  shall  establish 
presumptive  case  of  publication  against  the  defendant  by  the  act  < 
any  other  person  by  his  authority,  it  shall  l>e  competent  to  ?uf 
defendant  to  prove  that  such  publication  was  made  without  hi 
authority,  consent,  or  knowledge,  and  that  the  said  publication  di 
not  arise  from  want  of  due  care  or  caution  on  his  part. 

8.  And  be  it  enacted,  that  in  the  case  of  any  indictment  or  infoi 
mation  by  a  private  prosecutor  for  the  publication  of  any  defamator 
libel,  if  judgment  shall  l>c  given  for  the  defendant,  he  shall  I 
entitled  to  recover  from  the  prosecutor  the  costs  sustained  bytt 
said  defendant  by  reason  of  such  indictment  or  information;  an 
that  upon  a  special  plea  of  justification  to  such  indictment  c 
information,  if  the  issue  be  found  for  the  prosecutor,  he  shall  I 
entitled  to  recover  from  the  defendant  the  costs  sustained  by  tl 
prosecutor  by  reason  of  such  plea,  such  costs  so  to  be  recovered  I 
the  defendant  or  prosecutor  respectively  to  be  taxed  by  the  prop 
officer  of  the  court  before  which  the  snid  indictment  or  informatio 
is  tried. 

0.  And  be  it  enacted,  that  wherever  throughout  this  Act,  in  d< 
scribing  the  plaintiff  or  the  defendant,  or  the  party  aflfected  c 
intended  to  be  affected  by  the  offence,  words  are  used  importing  tl 
singular  number  or  the  masculine  gender  only,  yet  they  shall  I 


understood  to  include  several  persons  an  well  as  one  person,  and  • 

de«  as  well  as  males,  unless  when  the  nature  of  the  provision  — - 

context  of  the  Act  shall  exclude  such 

•  'nacted,  that  this  Act  ^  1 1 ;  v  1 1  take  effect  from  the  first  Commtaomam 
next ;  and  that  nothing  in  this  Act  contained  shall  Y*  *** 
I  to  Scotland. 


Act 


7  Vict.  oaf.  12. 


»*«  Vict  a.  44, 


An  Ad   to  omcW   th*  Law  relating   to   International   Copyright.      TVi 

[10th  May,  1S44.]  — 

WmnMkB  by  an  Act  passed  in  the  session  of  Parliament  held  in  the 
r-t  md  Mvuiui  jmn  ol  the  reign  ol  Btt  mmb!  M«i<  ity,  intituled 

r  securing   '■'   Authors  in  certain  Cases  the   Benefit  of  i  *  *  Ytei  a  10 
atematioim I  tod  which  Act  is  hereinafter,  fa  kttt  sake 

i  perspicuity,  designated  ss  "The  International  Copy  rig  h 
Ltr  Majestv  was  empowered  by  Order  in  t\ 
nthors  of  hooks  which  should  after  a  future  time,  to  tie  specific 

•rder  in  Council,  be   published  in  anv  foreign  I  to  be 

pecifiod   in  such  Order  in  Council,  and  their  executors*  adn 
raters,  and   assign**,  should  have  the  sole  I   (muting  and 

Much  hooks  within  the  British  dominions  for  such  term  as 
lor  Majestv  should  by  such  Order  in  Council  direct  not  exceeding 
be  term  wfi  British  wJasoU,  were  then,  (that 

ij)  at   the  time  of  passing  the  laid    A<  r.  entitled  to  in  respect  of 
KMM  \  tod   Kingdom;  and  the  said  Act 

livers  enactments  securing  to  authors  and  their  represent*- 
the  copyright  in  the  books  to  which  any  such  Order  i 

sxt<  whereas  an  Act  was  passod  in  the  Session  of 

he  fifth  and  sixth  years  of  the  reign  of  Her 

Majesty,  intituled  M  An  Act  to  amend  the  Law  ^ht' 

which  Art  h  hereinafter,  for  the  sake  of  perspicuity,  designated 

■  •  Copyright  Amendim  n  |»caling  various  Acts  therein 

id  relating  to  the  copyright  of  printed  books,  and  extend 

-curing  to  nut  horn  and  their  representatives  the  copy- 
books :  AndT whereas  an  Act  was  passed  in  the  Session  of 
Id  in  the  third  and  fourth  years  of  the  reign  of  bin  late 

rili.  intituled  "An  Act  to  amend  the  3*4  wui  tc. 
r  y  Property"  (and  which  Act  is  here* 
y,  designated  as  "The  Dramatic 

^  or 
to  he  n -presented  any  dramatic  piece  in  any  place  of  dramatic 
m  any  part  of" the  British  dominion*,  which  should  be 
^hed  by  the  author  thereof  oi 
was  secured  to  such  author  or  his  assignee;  and  bv  the 
was  eua  the  author  of  anv  such  production  whs  li 

LsiJd  thereafter  I  <*d  and  published,  or  his  assignee,  should 

re  the  like  sole  hi*  i  refutation  until  the  end  of  twenty • 

[htvears  from  ttie  first  publication  thereof:  And  whereas  by  tfie 
L  Copyright  Amendment  Act  the  provisions  ol  the  said  Dramatic 
Property  Act  ant)  of  the  said  Copyright  Amendment 
apolicublo  to  musical  compositions;  and  it  was  thereby 
I,  thai  the  sole  liberty  of  repress  &  or 

emitting  to  be  represented  or  performed,  in  any  part  of 
dominions,  any  dramatic  piece  or  musical  composition. 
XX 


7  Vict.  Ci  It, 


8Q«0Lt,e.U 


»«»U1 


17  Geo,  X<x  57. 


.. 


:  win.  4,o.  vj. 


18  Geo.  1,0.11. 


M  Geov  a,  c  $«. 


should  endure  and  be  the  property  of  the  author  thereof  and  I 
assign*  for  the  term  in  t:  Intendment  Ac* 

he  duration  of  the  copyright  in  books,  and  thai  the 
therein  enacted  in  resj>ect  of  the  property  of  such  copyright  i 
apply  to  the  liberty  of  representing  or  performing  any  dramatic  _ 
or  mui  ipoaitvm  :  And  whereas  under  or  by  virtue  of  the  to 

several  Acts   next  hereinafter  mentioned;  (that  is  to  Bar.)  «a  Ad 
passed  in  the  eighth  year  of  the  reigu  of  his  late  Majesty  King  Geaqp 
1  "An  Act  for  the  Encouragement  of  the  Arts sf 
designiii-  ring,  and   etching  historical  and  other  Prints 

of  in  the  Inventors  or  Engra1 
the  Time  therein  mentioned  g"  an  Act  passed  in  the  seventh  ystr 
his  late  Majesty  King  George  the  Third,  intituled  "  An  Act  to  ajaa 
and  render  more  effectual  an  Act  made  in  the  eighth  year  of  iW 
reign  of  King  George  tli  iragement  of  the  Aiwa! 

designing,  engraving,  and  etching  historical  and  other  Prints ;  aol 
for  vesting  in  and  securing  to  Jane  Hogarth,  widow,  the  property  a 
certain  Prints  ;M  an  Act  passed  in  the  seventeenth  year  of  the  M 
of  his  late  Majesty  King  George  the  Third,  intituled  "  An  Art  ir 
more  effectually  securing  the  Property  of  Prints  to  Inventor;  sal 
Engravers,  by  enabling  them  to  sue  for  and  recover  Penalties  is 
certain  Ca#es ;"  and  an  Act  passed  in  the  session  of  Parliament  asM 
in  the  sivth  and  years  of  the  reign  of  his  late  Majesty  Skf 

William  the  Fourth,  intituled  rt  An  Act  to  extend  the  Protect  wo  * 
Copyright  in  Prints  and  Engravings  to  Ireland  ;*"  (and  which  sal 
four  several  Acts  are  h<  for  the  sake  of  p.  ,.  deflS/ 

nated  as  the  Engraving  Copyrigl  •  rson  -who  tntssB 

or  designs,  engraves,  etches,  or  works  in  mezzotinto  or  chiaro-cscaa 
or  from  his  own  work,  design,  or  invention  causes  or  procures  to  It 
designed,  engraved,  etched,  or  worked  in  mezzotinto  or 
any  historical  print  or  prints,  or  any  print  or  prints  of  any 
conversation,  landscape,  or  architecture,  map,  chart,  or  plan,  cr  sty 
other  print  or  prints  whatsoever,  and  every  person  who  migiafSt 
etches,  or  works  in  mezzotinto  or  cmaro-oscuro,  or  causes  1 
engraved,  etched,  or  worked,  any  print  taken  from  any 
drawing,  model,  or  sculpture,  either  ancient  or  modern,  notwi 
ing  such  print  shall  not  have  been  graven  or  drawn  from  the 
design  of  such  graver,  etcher,  or  draftsman,  is  entitled  to  the 
right  of  such  print  for  the  term  of  twenty-eight  years  from  the 
publishing  thereof;  and  by  the  said  several  Engraving 
it  is  provided  that  the  name  of  the  proprietor  shall  be  truly 
on  each  plate,  and  printed  on  every  such  print,  and  ten 
provided  for  the  infringement  of  such  copyright :  And  whereas 
and  by  virtue  of  an  Act  passed  in  the  1 1  th  year  of  the  i 

his  late  Majesty  King  George  the  Third,  intituled  "  An  Art  1 
con  raging  the  Art  of  making  new  Models  and  Casts  of  Boats  and  < 
Things  therein  mentioned,"  and  of  an  Act  passed  in  the  fifty-1 
year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  int 
"  An  Act  to  amend  and  render  more  effectual  an  Act  of  his  i 
Majesty,  for  encouraging  the  Art  of  making  new  Models  ant 
of  Busts  and  other  Things  therein  mentioned,  and  for  giving  i 
Encouragement  to  such  Arts,"  (and  which  said  Acts  are,  for  the  i 
of  perspicuity,  hereinafter  designated  as  the  Sculpture  CV 
Acts,)  every  person  who  makes  or  causes  to  be  made  any 
original  sculpture,  or  model  or  copy  or  cast  of  the  human 
any  bust  or  part  of  the  human  figure  clothed  in  drapery  or  < 
wise,  any  animal  or  part  of  any  animal  combined  with  the  * 


STATUTES, 


♦;;:> 


or  otherwise,  any  snbj<  g  matter  of  invention  in  sculp-     7  Vict.*.  11 

are,  any  alto  or  basso  relievo,  representing  any  of  ths  matters  al 
fti«l.  or  any  cant  from  nature  of  the  human  figure  or  part  then 
f   any  animal  or  part  thereof,  or  of  any  such  subject  rep 
ny  of   the  matters    aforesaid,   whether   separate   or   combin< 

1  to  the  copyright  in  such  new  and  original  Bentptiira,  model, 
opy.  and  cast,  for  fo  an  from  tirsT  putting  forth  and  pah 

ip  the  same,  and  for  an  additional  period  of  fourteen  }  i 
rifpnal  maker  in  living  at  the  end  of  the  first  period ;  and  by  the 

'  is  provided  that  the  name  of  the  proprietor,  with  the  da 
tie  publication  thereof,  is  to  be  put  on  all  such  sculptures,  m« 

Ett,  and  casts,  and  remedies  are  provided  for  the  infringement  of 
1  TOPJ"ght :  And  whereas  the  powers  vested  in  Her  Majest  - 
ie  aaia  International  Copyright  Act  are  insufficient  to  enabl 
[sycaty  to  confer  upon  authors  of  books  first  published  in  foreign 
>u nines  copyright  of  the  like  duration,  and  with  the  like  rem 
infringentenl  tntreot,  which  are  conferred  and  provided  I 

Amendment   Act  with  respect  to  authors  of  books 
<l  in  the  British  dominions;  and  the  said  Internal 
ight  Art  does  not  empower  Her  Majesty  to  confer  any  exclusive 
sting  or  performing  dramatic  pieces  or 

bed  in  foreign  countri^  apon  n  thereof, 

•  xtend  the  privilege  of  copyright  to  prints  and  sculptnn 
bed  abroad;  ■*'  ediont  to  vest  increased  pow* 

aajiwty  in  this  reaper*,  and  for  that  purpose  to  repeal  the  said  h 
stiorf  L*ht    Ad,  and   to  grve    snrh   other  powers  to    Bat 

i  and  to  make  nuc-h  further  provisions,  as  are  uereiuafter 

•   enacted  by  the  Queen V  most  excellent  Majesty, 
and  with  the   advice   and   consent   of  the   Lords  spiritual   and 
mtwwl,  and  Comm  resent  Parliament  assembled,  and 

authority  of  the  same,  that  the  said  recited  Act,  herein  tl 
*  as  the  International  Copyright  Act  shall  be  and  the  same  is  | 

be  it  cnacte.  I  *hall  be  lawful  for  Her  Majesty,  by  H«*  Ma***?, 

i         Majesty  in  <  tattttdl,  to  direct  that,  as  respects  all  or  SmSTssm 
fwrticular  class  or  f   the   following   works,  .)  aSZZmik* 

nrints,  articles  of  sculpture,  and  crther  works  of  art,   t<»  o 
m  such  order,  whion  anal)  after  a  Future  tiro*  . 
order,  be  flrnt  d  in  any  foreign  country  to  be  nai 

b  or!  authors,    inventors,  «.   engravers, 

ther 

and  assigns,  shall  1  .^ijidamw 

rvspoetivc  periods  as  shall  bo  defined  in  such  " 
xi*eedinff,   hosreter,   as  to  any   of   the  above-mentioned 
the   |  which  authors,  inventors,  de*i^ 

era,  and  makers  of  the  like  works  reap  'irst  publi 

nay  be  then  entitled  to  undr 

v,  or  under  any  Acta  which  may 
be  Passed  in  that  behalf 
And  1m  it  enacted*  that  in  oaae  any  such  order  *hall  an 


all  and  singular  th 

find  of  any  other  Act  for  th.«  time  I 
to  the  copyright  in  books  first  publish* 
(ram  and  aJ  I  *  specified  in 

and  subject  to  such  limitation  as  I  ration 

shall  be  therein  contained,  apply  to  and  be  in  f<> 
to  which  such  order  shall  extend,  and  whit 
xx  2 


to  ITUMontor 
ith  tew mmMi 


ha  copy- 
fiwiict  JJJJJ 
h  shall   hav,    m» 


aw 
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7Vicre.il     been  registered  as  hereinafter  is  provided,  in  such  and  ta*  I 
—  maimer  as  if  such  books  were  first  published  in  the  United  ] 

save  and  except  such  of  the  said  enactments,  or  such  parte  thciiati 
shall  be  excepted  in  such  order,  and  save  and  except  such  of  tat  ad 

uts  as  relate  to  the  delivery  of  copies  of  books  at  the  T  ' 
Museum,  and  to  or  for  the  use  of  the  other  libraries  mentioned 
said  Copyright  Amendment  Act. 
lr  the  order  4.  Ami  be  it  enacted,  that  in  case  any  suck  order  shall  ftfpJr  * 

WjJ^t<>P^'1'  prints,  articles  of  sculpture,  or  to  any  such  other  works  of  srt  i 
th"  eoppilgal 

\mw  mm  to  prints 
or  eonipioies 
ftntpabUtbod 

!■  thtH  country 

■n*U  tpptj  *> 
the  prints,  setup- 


LtO 

which  such 
order  relates* 


llt>r  HsjMSl 
mey,  b j  Order  \u 


of  dnunetic 


aforesaid,  all  and  singular  il  of    the  _ 

Copyright  Acts  and  tne  said  Sculpture  Copyright  Acts,  or' 
other  Act  for  the  time  being  in  force  with  relation  to  the « 
prints'  or  articles  of  sculpture  first  published  in  this  country,  i 
any  Act  for  the  time  being  in  force  with  relation  to  the  co 
any  similar  works  of  art  first  published  in  this  countr 
and  after  the  time  so  to  h«j  .specified  in  that  behalf  in  snch  order, 
subject  to  such  limitation  as  to  the  duration  of  the  copyright  i 
be  therein  contained  real  :ipplv  to  and  be  in  force  in  l 

prints,  articles  of  sculpture,  una  other  works  of  art  tai 
oiiler  sliall  extend,  and  which   shall  have  beam 
hereinafter   is  provided,  in   such  and  the  same    manner  "as  if 
articles  and  other  works  of  art  were  first   published  in  the  1 
Kingdom,  save  and   except   such  of  the   said    enactment*  €1 
parts  thereof  as  shall  be  excepted  in  such  order. 

5.  And  be  it  enacted,  that  it  shall  be  lawful  for  Her  Ms^stj 

any  order  of  Her  Majesty  in  Council,  to  direct   that  the  autbi 

dramatic  pieces  and  musical  compositions  which  shall  after  a  I 

time,  to  be  specified  in  such  order,  be  tir^t   publicly  rep 

performed  in  any  foreign  country  to  be  named  in  such 

have  the  sole  liberty  o\w  representing  or  performing  in  any  fan 

the  British  dominions  such  dramatic  nieces  or  musical  camp 

represented  and  during  such  period  as  shall  be  defined  in  such  order*  not 

performed  to       the  period  during  which  authors  of  dramatic    pieces    and  i 

ih™u^sTeint,ie*  eo  in  positions  first  publicly  represented  or  performed  in  the 

simile  rights  in  Kingdom  may  for  the  time  be  entitled  by  law  to  the  sole 

the  Britis*  representing  and  performing  the  same  ;  and  from  and  after 

so  specified  in  any  such  last-mentioned  order  the  enactment 

said  dramatic  Literary   Property  Act,  and  of  the   said  , 

Amendment  Act,  and  of  any  other  Act  for  the  time  being  in  I 

with  relation  to  the  liberty  of  publicly  representing  and  pa  A 

dramatic  pieces    or  musical    coi  >s,    shall,    subject  t 

limitation  as   to  the   duration  of  the  right  conferred,  by  any  i 

order  as   shall  be  therein   contained,   apply  to   and    be  it 

respect  of  the  dramatic   pieces  and  musical  compositions  t 

such   order  shall  extend,  and   which  shall  haye  been 

1 1 after  is  provided,  in  such  and   the  same  manner  ~a*  li 
dramatic   pieces  and  musical  cc  us  had  been  first 

represented  and  performed  in  the  British  dominions,  save  i 

such  of  the  said  enactments  or  such  parts  thereof  as  shall  be  < 
in  such  order. 
Psrticuisre  to  be      t>.  Provided  always,  and  be  it  enacted,  that  no  author  of  a 
dramatic  piece  or  musical  composition*  or  hiB  execute 


alliens  first 


observed  ss  to 
Begistry  and  to 
delivery  of 


tors,  or  assigns,  and  no  inventor,  designer,  or  engraver  of  any} 
or  maker  of  any  article  of  sculpture,  or  other  work  of  art,  hie  0 
tors,  administrators,  or  assigns,  shall  be  entitled  to  the  1 
Act,  or  of  any  Order  in  Council  to  be  issued  in 
unless,  within  a  time  or  times  to  be  in  that  behalf 


pursuance  la* 
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n  Council,  auch  book,  dramatic  piece,  nnuaoil  WMUpOlUtioO, 
le  of  sculpture,  or  other  work  of  art,  shall  have  been  so 
d,  and  noli  copy  thereof  shall  hare  been  *o  delivered  at 
1  is  mentioned  ;  (that  is  to  say,)  tis  regards  such 
una  tic  piece  or  musical  com]  in  the  event  of 

ne  hit  M  printed,)  the  bilk  U>  j  thereof,  the  name 

e  of  aljode  of  the  author  or  composer  thereof,  the  name  and 
of  abode  of  the  proprietor  of  the  copyright  thereof 
place  of  the  first    publication,   representation,   or   pel 
,  a*  the  case  mav  be,  in  tin-  foreign  country  named  m 

mder  which  the  benefit  of  this  Act  shall  be  claimed,  nhall 
red  in  the  register  book  of  the  Company  of 
and  GUB  printed  copy  of  the  win  l  U*>k.  and  of 

u:  piece  or  musical  comf>osition,  in    the    event   of  the  samo 
been  printed,  and   of   every  volume  thereof,  upon   the  best 
i  which  the  largest  number  or  impression  of  the  book, 
ieoe,  or  musical  composition  shall  nave  been  printed  for 
leu  together  with   all   maps  and  prints   relating  thereto,  shall  be 
the  officer  of  the  Company  of  Stationers  at  the  flail  of 
sai-i  iy;  and  as  regartU   dramatic   pieces    and    mu 

[lpositions  in  manuscript,  the  title  to  the   same,  the  name  and 
I  of  abode  of  fchs  author  Of  composer  thereof,  the  name  a 

the  punctata1  of  Iha  right  of  representing  or  perfon 
i  tame,  aud  the  time  and  pita  d(  eMtfMM  V  per* 

■jiitry  named  in  the  Order  in  Con  in  il  OS 
ho  benefit  of  the  Act  shall  be  claimed,  shall  be  enteral  m  Ubt 
-iiter  Ixtok  of  tin-  Mid  Company  of  Stationers  in  London;  and 
i  rogio  rnlr  thereof,  the  name  and  place  of  abode  of  the 

ntor,  desiguer,  or  engraver  thereof,  the  name  of  the  proprietor  of 
t  the  time  and  place  of  the  first  publication 
'  ry  named  in  the  Order  in  Council  ante 
-  of  the  Act  shall  be  claimed,  shall  be  enter 
peter  book  of  the  said  Company  of  Stationer*  in  fiflirlrm. 

upon  the  best  paper  upon  which  the  largest 
"I  shall  have  been  printed  for  sale. 


:  tat  i 


or  irn  of  the  print  I 

I  dehvered  to  the  officer  of  the  Corop 


of  the  Company  of  stationers  at 
tiy;  and  as  regards  any  such  I 
eh  other  work  of  art  as  aforesaid,  a  descriptive 
t  place  of  abode  of  the  maker  thereof  the 
opyriffbt  therein,  and  tl  »ud 

lir<t    pabMoett  foreign  country  named  in 

iic  benefit  of  this  Act  shall  be  clan 
in  the  mii  register  book  of  the  said  Company  of 
the  officer   of    the   said  Company   of 
j  re.  I.  1 1 vered  as  aforesaid  shall 

i  receipt  in  wr'r  n^  mi*  h  delivery  ■hall  to  all 

nu  ar  ry  under  the  provisions  of 

Provided  alwayn.  and  be  K  enacted,  that  if  ■  book  »«o  Bui 

nail  -  entry  tbwreof  in 

of  the  tir*t  publisher  XT 
oof  abol 

Is  made  sii  (►chalf 

kK.hiilf  uf  such  fli>i  i ,  as  the  case  may 

L  be  It  enacted,  that  the  several  enactments  in  the  naid  Copy-  Tta*  i*« 
\  Act  contained  with  relation  to  keeping  the  said  «M 


to  bt 
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7  Vict.  c.  it.    register  book,  and  the  inspection  thereof,  the  searches  therein,  d 

~~T  the  delivery  of  certified  and  stamped  copies  thereof,  the  reoaptiaH 

ratriMinUie      such  copies  in  evidence,  the  making  of  false  entries  in  the  said  bsi 

register  book  of  and  the  production  in  evidence  of  papers  falsely  purporting  •)  I 

ButiOTeS^c.0*  °°pie8  °*  entries  in  the  said  book,  the  applications  to  the  conn*  ■ 

to  apply  to         judges  by  persons  aggrieved  by  entries  in  the  said  book,  and  4 

y™^ndflr      expunging  and  varying  such  entries,  shall  apply  to  the  book*  k 

matic  pieces,  and  musical  compositions,  prints,  articles  of  scalpta 

and  other  works  of  art,  to  which  any  Order  in  Council  usotodi 

pursuance  of  this  Act  shall  extend,  and  to  the  entries  and  map 

merits  of  copyright  and  proprietorship  therein,  in  such  and  the  m 

manner  as  if  such  enactments  were  here  expressly  enacted  in  rebai 

thereto,  save  and  except  that  the  forms  of  entry  prescribed  byd 

said  Copyright  Amendment  Act  may  be  varied  to  meet  the  dam 

stances  of  the  case,  and  that  the  sum  to  be  demanded  by  the  offli 

of  the  said  Company  of  Stationers  for  making  any  entry  requind! 

this  Act  shall  be  one  shilling  only. 

As  to  expunging      9.  And  be  it  enacted,  that  every  entry  made  in  pursuance  of  di 

°r  **lA\!diif,Itr7  ^ct  °^  a  ^r8t  Plication  shall  be  prima  facie  proof  of  a  rightful  in 

wrongful  first      publication ;  but  if  there  be  a  wrongful  first  publication,  and « 

pabUostkm.         party  have  availed  himself  thereof  to  obtain  an  entry  of  a  spun 

work,  no  order  for  expunging  or  varying  snch  entry  shall  be  ■* 

unless  it  be  proved  to  the  satisfaction  of  the  court  or  of  the  jad| 

taking  cognisance  of  the  application  for  expunging  or  varying  m 

entry,  first,  with  .respect  to  a  wrongful  publication  in  a  country 

which  the  author  or  first  publisher  does  not  belong,  and  in  regard 

which  there  does  not  subsist  with  this  country  any  treaty  of  in* 

national  copyright,  that  the  party  making  the  application  wai  i 

author  or  first  publisher,  as  tne  case  requires ;  second,  with  reap 

to  a  wrongful  first  publication  either  in  tne  country  where  a  right 

first  publication  has  taken  place,  or  in  regard  to  which  there  subsi 

with  this  country  a  troaty  of  international  copyright,  that  a  court 

competent  jurisdiction  in  any  such  country  where  such  wrongful  fi 

publication  has  taken  place  has  given  judgment  in  favour  of  the  rij 

of  the  party  claiming  to  be  the  author  or  first  publisher. 

Copies  of  books       10.  And  be  it  enacted,  that  all  copies  of  books  wherein  there  si 

wherein  copy-     be  any  subsisting  copyright  under  or  by  virtue  of  this  Act,  or  of  t 

launder  this1"    Order  in  Council  made  in  pursuance  thereof,  printed  or  reprinted 

Act  printed  in      any  foreign  country  except  that  in  which  such  books  were*  first  p 

othllfth^n^hMe  !iKncd>  sha.11  be  and  the  same  are  hereby  absolutely  prohibited  to 

wherein  the         imported  into  any  part  of  the  British  dominions,  except  by  or  w 

hashed fl  rS-     ^°  conse,lt  of  tne  registered  proprietor  of  the  copyright  thereof 

nTbited  to  De°"     n*s  agent  authorised  in  writing,  and  if  imported   contrary  to  t 

imported.  prohibition  the  same  and  the  importers  thereof  shall  be  subject 

the  enactments  in  force  relating  to  goods  prohibited  to  be  impor 

by  any  Act  relating  to  the  customs  ;  and  as  respects  any  snch  cof 

so  prohibited  to  be  imported,  and  also  as  respects  any  copies 

lawfully  printed  in  any  place  whatsoever  of  any  books  wherein  th 

shall  be  any  such  subsisting  copyright  as  aforesaid,  any  person  ^ 

shall  in  any  part  of  the  British  dominions  import  such  prohibited 

unlawfully  printed  copies,  or  who,  knowing    such   copies   to  be 

unlawfully  imported    or   unlawfully  printed,   shall   sell,    publish. 

expose  to  sale  or  hire,  or  shall  cause  to  be  sold,  published,  or  expo 

to  sale  or  hire,  or  have  in  his  possession  for  sale  or  hire,  any  si 

copies  so  unlawfully  imported  or  unlawfully  printed,  such  often 

shall  be  liable  to  a  special  action  on  the  case  at  the  suit  of  the  j 

prietor  of  such  copyright,  to  be  brought  and  prosecuted  in  the  si 


.  semis  and  in  the  one  lamnxr.  sui.  irsj.  TZtt  net  rwcrvTiiux*  nr» ml     ;  ~  n  c  11 
)  the  proceedings  erf  the  agg-tTiTart.  a*  *«r*   -«ts:,E:'"--:i.7   ;.^fi3Tlb&c  a.  — 

;'  fthe  said  Copyright  Aarii=j?i:  A:-:  tt-l  rr^cj.c.  t:  a"ii:ei»  theory 
■nthorised  to  be-  brtnisrtj  t^  :c  c '"-**:  :r*  *x  i-xiyrurr:  araz^- 
persons  importing  or  **•  ^-g  touc^  i_i_ifcv*f»_l7  T*"nn.-*si  a.  tn*  Bit^lis-s. 
dominions. 

11.  And  be  it  eaa<i£i£.  liac  1:1*  saii  :i5«*-^t  x  tn*  said  '.:ra_ukrT  "^ 

Stationers  shall  reo*;*-*  a*  ii±*r  nal  V  ui*  s*ii  ■•-m_:iarT  *T*-y  Wit. '. ^ 

Yolume,  or  print  =o  v.-  b=    dr.-  fr^d  t*?    a: re*a^i.    aiii  m-y?.  *    un*  ac.  nte 
oalendar  month  aft*?  t&xztzz-z  -u'.rt    :•:••£.  ~  j:un*t.    'jt  ttlis    •  hi      ' 
deposit  the  same  in  the  library  ":e  ^ih  l*m.iL  jl-.>-k2l. 

12.  Provided  always,  aad  be  z:  t^-.^i.  v;a-.  ^  *-^l  i*:n  -jt  t*-jzlws* 
SO  deliver  to  the  said  c*:*?  :<?  --be  *»*ai  i^tuii  .■^er*  i  •ir-garj  aty 
printed  copy  of  the  sacoad  :*•  •.<?  i^lj  rL-j-tg-jwisz  wL^tjl  'J?  acy  nx* 
or  books  so  delivered  a*  kf'jresiai-  -jue-a  i*^t  sun*  thai,  'xcaacr 
additions  or  alterations. 

13.  And  be  it  enacted,  thas  ibs  wjwt-*  vstoa  v-  :*  t-^wsiert  Ort*n  m  o« 
by  such  Orders  in  Coor.^1  r^T^/cr^y  <_r  t^t  wsraa*  ;jT  u*  J^J,1^ 
privilege  to  be  granted  ir.  r*«i*:5  of  w-jric*  v.-  b*  ±r«  ^vunb&i  aiwf 
foreign  conntries  may  be  dAr^2  5.c  wjrt-  rrv:  yi'jLJssx&l  :z.  Jjj— 
different  foreign  countries  a«yi  fjr  cr5er«=_i  t-^-tv*  'A  *vj£.  w,*r*;  "* 
and  that  the  times  to  be  pr^^r^Mi  ix  ->!&  *fir.r*~  *:•  rjt  ruboe  ;n 

the  register  book  of  the  srre-.cim  O-jcpaty.  a^d  ivy  ti*  "i^Teri** 
of  the  books  and  other  an ;.-.-'.  e-  to  tbe  «aui  '£L*ieT  of  t^e  t^uasmt* 
Oompany,  as  hereinbefore  i*  r>K.t.r.o**i.  m*y  -^  !**■.•«:  for  £--5eTe:.t 
foreign  conntries  and  for  di5eret:t  cja**e*  / 'j'SaC*  vr  'Al.it  an-'.**. 

14.  Provided  alwavs.  and   -^  :t  *Lhr/d  t*a:  r.-,  *--'*-   Order  in  5v0rterki 
Oooncil  shall  have  any  e5er-:   -i^>*  ::  -i*_  •*  -.Lerta:  -iaw*L  ^  the  '£%}**£ 
ground  for  issuing  tbe  ^siiLe.  ::-a.:  i^:  tr  .n&.-y.-z.  zj*'i**iz.  ***nr*A  bv  rt  «t*v«tb«t 
the  foreign  power" so  e^h^o  rr.  -rz'/z.  r-frier  i-.  Cv-.v.-H  for  u.e  ^.'jefii  rwa:n«J 
of  parties  interested  in  w-.riL-  r:r>-  t"-v.-->-*d   .-'.  t>-e  dcATi:z.Jon>.  ofJ^USi" 
Her  Majesty  similar  to  ii^'j^  ryjzz.z.T'J*&'i  ~.~  %  -r.-L  order. 

15.  And  be  it  ena/.t^d.  •.&&:  ererv  *"^rder  ir.  Council  to  be  mad/;  '/rterthi 
under  the  authoritv  of  thi-  Act  -La::  at  *w.  *^  mav  be  after  the  ^SSUauT 
yriftlring  thereof  by  fler  Ma;e-Ty  ir.  «.ir.r.-."  :>i:  yit/ii-hvi  in  the  Lorwlon  *>»»*«*.  u4 1 
Gazette,  and  from  the  time  of"«vh  r  ■-oJioatioT,  ^Lall  have  tLe  ^me  ^TJtTJK**' 
effect  as  if  every  part  thereof  were  ir.'.Ivied  :r.  thl-  Act.  ** 

16.  And  be  it  enacted,  that  a  cony  of  ererv  Ord>:r  of  Her  Majefcty  0r4«r«  la 
in  Council  made  under  this-  Act  «bali  l->e  lai<f  l^efore  b^nh  Hrm&m  <A  'fiEtotHto* 
Parliament  within  six  w*fk=  afu.r  L-r-^ing  the  sameT  if  Parliament  be  pAriiaaMoL 
then  sitting,  and  if  not,  then  within  ~\x  w#^kn  aft//r  the  commence- 
ment of  the  then  next  «e«-ion  of  Parliament. 

17.  And  be  it  enacted,  that  it  thai!  U-  lawf  .-jl  for  Her  Majesty  by  an  Or**™  in 
Order  in  Council  frf^m  time  to  time  to  revo*:e  or  alter  any  Order  in  *  VKJ^2Lm*y  l 
Council  previoui¥ly  made  under  the  authority  of  thi>  Act,  but  never-  ***'' 
theless  without  prejudice  to  any  riirhtT  acquired  previously  Vj  such 
revocation  or  alteration. 

18.  Provided  always,  and  he  it  enacted,  that  nothing  in  this  Act  Trajiniatian:i. 
contained  shall  be  construed  to  prevent  the  printing,  publication,  or 

sale  of  any  translation  of  any  book  the  author  whereof  and  his  aligns 
may  be  entitled  to  the  iK-n^fit  of  this  Act. 

19.  And  be  it  enacted,  that  neither  the  author  of  any  txxik,  nor  the  Author*  of 
author  or  composer  of  any  dramatic  piece  or  musical  com  portion,  JJJJjJj"  Jj^JJj 
nor  the  inventor,  designer,  or  engniver  of  any  print,  nor  the  maker  cu"untri«»  not 
of  any  article  of  sculpture,  or  of  such  other  woric  of  art  as  aforesaid,  *"*****&  to  cop 
which  shall  after  the  passing  of  this  Act  be  first  published  out  of  H«r  nSairi^Aa 
■*j'..:~.i..T»8  dominions,  shall  have  any  copyright  therein  respectively, 
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7  Vict.  c.  11    or  any  exclusive  right  to  the  public  representation  or  m 

thereof,  otherwise  than  such  (if  any)  as  he  may  become  entitled  » 

under  this  Act. 
intorpratattoa         20.  And  be  it  enacted,  that  in  the  construction  of  thia  Act  the  wori 
d~Me-  "  book  M  shall  be  construed  to  include  "  volume,"  "  pamphlet,"  - Art 

of  letter-press/'  "  sheet  of  music,"  "map,"  " chart,  *  or  "  plan;"  ai 
the  expression  "  articles  of  sculpture  "  shall  mean  all  such  eculpora, 
models,  copies,  and  casts  as  are  described  in  the  said  Sculpture  Copy- 
right Acts,  and  in  respect  of  which  the  privileges  of  copyright « 
■  thereby  conferred ;  and  the  words  "  printing '  and  "  re^pnntmgr 
shall  include  engraving  and  any  other  method  of  multiplying  eopM; 
and  the  expression  "  Her  Majesty  "  shall  include  the  heirs  and  snooa> 
sors  of  Her  Majesty ;  and  the  expression  **  Order  of  Her  Majesty  a 
Council,"  •'  Order  in  Council,"  and  "  Order,"  shall  respectively  ma« 
Onler  of  Her  Majesty  acting  by  and  with  the  advice  of  Her  Majetffi 
most  honourable  Privy  Council ;  and  the  expression  "  Officer  of  w 
Company  of  Stationers  "  shall  mean  the  officer  appointed  bv  tbe  sud 
Company  of  Stationers  for  the  purposes  of  the  said  topyngk 
Amendment  Act ;  and  in  describing  any  persons  or  things  any  wot* 
importing  the  plural  number  shall  mean  also  one  person  or  thing,  ai 
any  word  importing  the  singular  number  shall  include  several  person* 
or  things,  and  any  word  importing  the  masculine  shall  include  afctf 
the  feminine  gender ;  unless  in  any  of  such  cases  there  shall  be  soot- 
thing  in  the  subject  or  context  repugnant  to  such  construction. 
Act  m*y  be  21.  And  be  it  enacted,  that  this  Act  may  be  amended  or  repeakd 

repealed  this       ^v  any  Act  to  be  passed  in  this  present  Session  of  Parliament. 


8  &  9  Vict.  cap.  75. 

8  4  9  Vict,  c.  7*.  An  Art  to  mn*mnd  an  A*'t  }>a**rd  hi  the  S  ft*  inn  of  Parliament  h*ld  i"n  A* 

SUth  a  n  d  Scr*n  th  Y>>a  rs  of  th  *  R*  ig  n  of  Jfc  r  j>iv*r>i  t  J/»TjV<»/y.  it*tv*Ui 

"An  Art  to  am*  ml  th*'  Lair  rutprstiit'i  defamatory  W**rd*  and  LiW 
—[31*/  July.  18t:».] 
Whereas  by  an  Act  j>assed  in  the  session  of  Parliament  held  in  th* 
sixth  and  seventh  years  of  the  reign  of  Her  present  Majesty.  ir.ti:aW 

«  a  7  vicl  c.  m.  *'  An  Act  to  amend  the  Law  respecting  defamatorv  Word*  and  Librl" 
it  is,  amongst  other  things,  enacted  and  provided,  that  the  cL-fi-ndd 
in  an  action  for  a  liljcl  contained  in  any  public  newspaper  or  otw? 
periodical  publication  may  plead  certain  matters  therein  mention*! 
and  may  upon  filing  such  plea  be  at  liberty  to  pay  into  court  a  >um  oc 
money  by  way  of  amends  for  the  injury  sustained  by  the  publicariot 
of  such  libel ;  and  it  is  thereby  further  enacted,  ttiat  such  pannes 
into  court  shall  be  of  the  same  effect,  and  be  available  in  the"  sua' 
manner  and  to  the  sume  extent,  and  be  subject  to  the  same  rule*  *& 
regulations  as  to  payment  of  costs  and  the  form  of  pleading,  ext-epc  »' 
far  as  regards  the  pleading  of  the  additional  facts  therembefc-rs 
required  to  be  pleaded  by  such  defendant,  as  if  actions  for  lilx-i  b* 
not  been  excepted  from  the  personal  actions  in  which  it  is  lawful  v 
pay  money  into  court.  undt*r  an  Act  passed  in  the  session  of  Par> 

3*4WilL4,c.4i  ment  held  in  the  fourth  year  of  his  late  Majesty,  intituled  "  An  A" 
for  the  further  Amendment  of  the  Law,  and  the  bettor  Advancement-* 
Justice:"  And  whereas  the  said  Act  of  the  fourth  year  of  the  reign  efts 
late  .Majesty  relates  only  to  proceedings  in  the  superior  courtsin  Ess- 
land,  but  by  an  Act  passed  in  the  session  of  Parliament  held  in  the  tl^ 

3*4  VioL  c  los.  and  fourth  years  of  the  reign  of  Her  present  Majesty,  intituled  "  An  A.' 


STATUTES, 

r  abolishing  Arrest  cm  Kama  Process  in  cm]  Actions,  except  m 
rrtAbi   Cases,  for  extending  the  Remedies  of  Creditors  against  the 

and  for  the  further  Advancement  of  Tn*fc)< 
Mtand, '  a  like  proi  ision  in  made  .for  payment  of  money  into  court  in 
pending  in  any  of  the  superior  courts  in  In 
ned  in  the  said  Act  of  tin-  fourth  yew  of  the  reign  oi 
le  M  regard  to  actions  |  Q  the  superior  courts  in 

i1.  \\  itli  a  like  exception  of  lODOBl  tor  libel ;  and  it  is  expedient 
real  MOT  doubts  as  to  the  application  of  the  said  recited  A 
ic  sixth  and  seventh  years  of  the  reign  of  Her  present  Majesty  to 
jtiouK    pending    in    the   superior  courts  in  Ireland,  which  m 

I  by  re— OH  of  lite  omission  of  a  reference  in  the  last-men tionod 

said  Act  of  the  third  and  fourth  years  of  the  reign  oi 

jut  Majesty  :  lie  it  tl  acted  and  declared  by  t 

I  excellent  Majesty,  by  and  mil  it  the  advice  and  consent  of  the 

spiritual  and  temporal,  and  Common*,  in  this  present  Farlia* 

■•■ambled,  and  by  the  authority  of  the  same,  that  when  in  any 

i  pending  in  the  superior  courts  in  Ireland  for  a  IiIh  1  eontained 

i  any  r  other  periodical  publication  the  defendant 

lall  plead  the  matters  allowed  to  be  pleaded  by  the  said  tirst-men- 

Miefi  shall   on  tiling  such  plea  pay  moi  <rt  as 

OTided  by  such  Act,  Rich  payment  into  court  shall  t>e  of  the  same 

and  be  arailat  same  maimer  and  to  the  same  extent, 

0  the  same  rules  and  regulations  now  in  force  or  here* 

fcor  to  be  made  as  to  payment  of  costs  and  the  form  of  plea 

inept  so  far  a*  regards  tne  pleading  of  the  additional  facts  so  required 

leaded  by  such  defendant,  as  if  actions  for  libel  had  not  been 

ptpiM  from  tne  personal  actions  in  which  it  is  lawful  to  pay  money 

r  the  said  ranted  Act  of  thi  third  and  fourth  years  of 

•  reign  of  Her  present  Majesty. 

8.  A  leclared  and  enacted,  that  it  shall  not  he  competent 

any  defendant  in  such  action,  whether  in  England  or  in  Ireland,  to 
m  any  such  plea,  without  at  the  same  time  making  a  payment  of 
awe  n  rt  by  way  of  amends  as  provided  bjr  said  Act,  but  every 

crh   I  led  without  payment  of  money   into   eourt  .-hall   (m 

1  a  nullity,  and  may  be  treated  as  such  by  the  plaintiff  in  the 
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action  for  Html 
In  I  rr la tl<1. 
whrre  flel>D<l*Dl 

ui».ii.f»  &tu>w«a 

by:\Jki 

a,  41,  mnA  p»jr 

monm y  into 

court,  mo* 

payment  to  br  of 

MunoofloeiMif 
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r  way  of 


10  All  \ 

to  Amend  th*  Law  relating  i  Colonic 

entitled  to  Copyrighi  in  i<phm.—[2$nd 


loan  Vaw* 


__.iaa  by  an  Act  passed  in  the  session  of  Parliament  holden  in 
m  fifth  and  sixth  years  of  Her  present  Majest \  i  »  a  *  virt,  *  u. 

amend  the  Law  of  Copyright,'*  it  b  an 

-hall  not  he  lawful  for  any  pereoi  tar  of 

0  copyright,  or  some  person  authorised  by  him,  I  any 

the  Tin 

•ns,  for   sale  book   first  composed  or 

or  printed  «<r  pub 
serein  there  ■hail  I  <iy  country  or 

are  whatsoever  out  <  itish  dominions  \  And  whereas  by  an 

in  the  ei^ 


M  NlKI]  I 


present  M 


the  Trade  of  the  British 


abroad***  books 
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10  A  It  Vict. 


pitnttod  book* 
Mo  th«  ooIooAm 
to  certain 


wherein  the  copyright  is  subsisting,  first  composed  or  written  m 

printed  in  the  United  Kingdom,  and  printed  or  reprinted  is  mj 

other   country,  are  absolutely  prohibited  to  be  imported  into  iti 

British   possessions  abroad:    And  whereas  by  the 

Act  it  is  enacted,  that  all   laws,  bye   laws,  usages, 

practice,  or  endeavoured  or  pretended  to  be  in  force  or  practice  i 

t  the  British  possessions  in  America,  which  are  ui  i 
repugnant  to  the  saia  Act  or  to  any  Act  of  Parliament  made  < 
made  in  the  United  Kingdom,  so  far  as  such  Act  shall  relate  ' 

n  the  said  possessions,  are  and  shall  be  null   and  1 
intents  and  purposes  whatsoever:   Now  be  it  enacted*  by  the  i 
most  excellent  Majesty,  by  a nd  with  the  advice  and  consent  of 

i  and  temporal,  and  <  'omraons,  in  this  present  Parar 

issembled,  and  by  the  authority  of  the  same,  thai  in  case  U* 
Legislature  or  proper  legislative  authorities  in  any  British  poeseaatt 
sh.ill  lie  disposed  to  make  due  provision  for  securing  or  prottcuaf 
the  rights  of  British  authors  in  such  possession,  ana  shall  pa*  « 


Act  or  make  an  ordinance  for  that  purpose,  and  shall 
same  in  the  proper  manner  to  the  ©ecretary  of  State,  in  order 
it  may  be  submitted  to  Her  Majesty,  and  in  case  Her  Majesty 
be  of  opinion  that  such  Act  or  Ordinance  is  sufficient  for  the 
of  securing  to  British  authors  reasonable  protection   within 
possession, it  shall  be  lawful  for  Her  Majesty,  if  she  think  fit  bo  to 
to  express  her  royal  approval  of  such  Act  or  ordinance,  and 


g  that  so  long  as  the 
in  force  within  such 
aid  Acts,  am 
in  the  said  Acta  or 


. letti 


to  hire,  expos* 
s  first  ounifQfifa 
.  andtuutitd* 
ds  such  coIoet 


Ordo™  In 
council  to  bo 
pnfiftiHI  in 
Own** 


CoodcU  an.!  the 
Colon  i«J  Act*  or 
m  illiiiunit  io  bi 
laid  before 


Act  miy  bo 


upon  to  issue  an  Order  1 1 

visions  of  such  Act  or  ordinance  continue 

the  pr  is  contained  in  the  aforea 

d,  and  any  prohibitions  com 
other  Acts  against  the  import 
for  sale  or  hire,  or  possessing  foreign  reprints  o? 
written,  printed,  or  published  in  the  United  Kin 
copyright  therein,  snail  be  suspended  so  far  as 
and  thereupon  such  Act  or  ordinance   shall 
except  so  far  as  may  be  otherwise  provided  therein,  or  as  bh 
otherwise  directed  by  such  Order  in  Conn  lll"K  in  the 

last-recited  Act  or  in  any  other  Act  to  the  contrary  notwithstaa 

2.  And  be  it  enacted,  that  every  snch  Order  in  <  -hall, » 

one  week  after  the  issuing  thereof,  be  published  in  the  Ixmdom  Qt 
and  that  a  copy  thereof,  and  <>t*  every  Buch  Colon  r  orda 

so  approved  as  aforesaid  by  Her  Majesty,  shall  be  laid  before 
Houses  of  Parliament  within  six  weeks  after  the  issuing  of 
order,  if  Parliament  l>e  then  r   if  Parliament  be   not 

ig,  then  within  six  weeks  after  the  opening  of  the 
of  Parliament, 

5.  And  be  it  enacted,  this  Act  may  he  amended  or  repealed 
Act  to  be  passed  in  the  present  Session  of  Parliament* 


is  ft 


13  &  14  Vicr.  cap,  104. 

An  Act  to  attend  and  amen  |&s 

Deigns,      \\th  Au.ru, 

Whereas  it  is  expedient  to  extend  and  amend  the  Acts 
the  copyright  of  designs :   Be  it  therefore  enacted  by 
most  excellent  Majesty,  by  and  j»dvice  and 

Lords  spiritual  and  temporal,  and  d  this 

ment  aaKemblcd,  and  by  the  authority  ol  the  M 


ISA  U  ' 


1.  That  the  registrar  of  design^  upon  application  by  or  on  behalf 
of  the  proprietor  of  any  design  no  tsly  published  within  tin? 

ITin  loin  of  (treat    Britain  and  Ireland   or  elsewhere,  end 

which  may  be  registered  under  the  Designs  Act.  1842,  or  and 

11*18,  for  the  provisional  registration  of  such  design,  JUwJfJUjJiSr 
under  this  Act,  and  upon  being  furnished  with  such  copy,  drawing, 
I .,  or  description  in  writing  or  in  print  as  in  the  judfl  i  he 

said  registrar  shall  lie  sufficient  to  identify  the  particular  design  in 
respect  of  which  such  registration  is  desired,  ami  the  MflM  Of  the 
person  claiming  to  be  proprietor,  together  with  his  pluee  of  aUxh 
business,  or  other  place  of  address,  or  the  style  or  title  of  the  firm 
under  whieh  he  may  be  trading,  shall  register  such  design  in  such 
manner  and  form  as  shall  from  time  to  time  be  prescril  m-  t  vod 

\>\  ill.-  Hoard  of  Trade;  and  any  design  so  registered  shall  be  deemed 

■nally  registered,"  and  the  registration  thereof  shall  < 
in  force  for  the  term  of  one  year  from  the  time  of  the  same  bei  ■ 
-tered  as  aforesaid;   and  the  said  registrar  shall  certify, 
hand  and  seal  of  office,  in  such  form  as   the  said   board  shall 
I  approve,  that  the  design  has  been  provisionally  registered, 
date  of  such  registration,  and  the  name  of  the  registered  pi 
prietor,  together  with  his  place  of  abode  or  business,  or  oilier  place  of 
address 

J    That  the  proprietor  of  any  design  which  shall  have  been  pro-  Brafli* 


visionally  registered 
hsjfl  tin.-  Nse 


shall,  during  \\  m  of  such  registra*  fJSjiJSif^ 


proTl*lc*»*l 


«  right  and  property  in  such  design;   Mid    'he  r*fi«tr*ao<u 
penalties  and  provisions  of  the  said  Designs  Art,  1842,  fur  pn 
the  piracy  of  designs,  shall  extend  to  the  acts,  matters,  and  i ' 

hereinafter  enumerated,  as  fully  as  if  those  penalties  and  pro- 


visions had  been  ro-euacted  in  this  Act,  and  expressly  extended  to 
latters,  and  things  respectively ;  that  is  to  say, 


1 


twin,  ntittsn, 

To  the  application  of  any  provisionally  registered  design,  or  any 
fraudulent  imitation  thereof,  to  any  article  of  manufacture  or 
to  any  substai 

.  the  publication,  sale,  or  exposure  for  sale  of  any  article  of 
manufacture  or   any  substance   to  which  any  provisionally 
registered  design  shall  have  been  applied. 
9*  That  during  tho  continuance  of   anon  provisional  registration  Tfa« 
~  such  registration  nor  the  ell  sure  of  any  design 

•nally  registered,  or  of  any  article  to 
,  have  been  or  be  intend  v  psBOa,  w  > 

sic  or  private,  in  which  articles  are  not  sold  or  uipused  or  id 
■ale,  and  to  which  the  public  are  not  admitted  gratuitously,  or 
place  which  shall  have  boon  previously  certified  by  the  Hoard  of 
i  to  be  a  place  of  public  exhibition  within  the  meaning  of  this 
nor  the  publication  of  any  account  or  description  of  any  pro* 
*  design  exhibited  or  exposed  or  intended  to  bo 
i  in  any  snob  place  of  exhibition  or  exposure 
any  catalogue,  paper,  newspaper,  periodical,  or  otherwise,  shall 
rvent  the  proprietor  thereof  from  registering  any  such  design  under 
i  said  Designs  Acts  at  any  1 i 1 

kmal  registration,  in  the  same  manner  and  as  fully  and  effect' 
if  no  such  registration,  ex  bib  i  ram  or  publication  had 

rovided  thai  overv  my  such 

aid  which  shall  bo  exhibited  or  exposed  by  or  w: 
;  of  the  proprietor  of  surh  design,  shall  hi 
or  attached  thereto  the  words 
ith  the  date  of  registration. 


u  ippirii, 


Of  BU 

'  provisionally 
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13  *  14  Vict. 
a  104. 

Sale  oTarticlea 
to  which  pro- 
visionally regto- 
torad  designs, 
Ac  have  been 
applied  to  defeat 
copyright,  but 
design  Itself 
may  be  sold. 
Extension  of 
period  of  pro- 
visional registra- 
tion by  Board 
of  Trade. 


Registration  of 
sculpture, 
models,  ftc. 


Benefits  con- 
ferred by  re^u- 
tration  of 
sculpture,  Ac 


4.  That  if  during  the  continuance  of  such  provisional 
the  proprietor  of  any  design  provisionally  registered  shall  .  . 
or  offer  for  sale  any  article,  substance,  or  thing  to  which  anrfli 
design  has  been  applied,  such  provisional  registration  shall  be  mobs' 
to  have  been  null  and  void  immediately  before  any  such  sate,  ef» 
or  exposure  shall  have  been  first  made ;  out  nothing  herein  iwiM 
shall  be  construed  to  hinder  or  prevent  such  proprietor  from  riftf 
or  transferring  the  right  and  property  in  any  such  design. 

5.  That  the  Board  of  Trade  may  by  order  in  writing  with  isj* 
to  uny  particular  class  of  designs,  or  any  particular  design,!  "  ' 
the  ]>oriod  for  which  any  design  may  be  provisionally  regi 
under  this  Act,  for  such  term  not  exceeding  the  additional  tamii 
six  months  as  to  the  said  Board  may  seem  fit ;  and  whenereraBrr^ 
order  shall  be  made,  the  same  shall  be  registered  in  the  affios  fcl 
registration  of  designs,  and  during  the  extended  term  the 
and  benefits  conferred  by  this  Act  in  case  of  provisional ^V^, 
shall  continue  as  fully  as  if  the  original  term  of  one  year  hidnot«*j*| 

u\  That  the  registrar  of  designs,  upon  application  byor«M"j 
of  the  proprietor  of  any  sculpture  model,  copy,  or  cast  wftte*j 
protection  of  the  Sculpture  Copyright  Acts,  and  upon  j*J£ 
nished  with  such  copy,  drawing,  print,  or  description,  in  _^-1 
in  print,  as  in  the  judgment  of  the  said  registrar  shall  be  n» 
identify  the  particular  sculpture,  model,  copy,  or  cast  in  *?5grt 
which  registration  is  desired,  and  the  name  of  the  pereoa^Jifl 
be  proprietor,  together  with  his  place  of  abode  or  biioi**^  ^ir 

Elacc  of  address,  or  the  name,  style,  or  title  of  the  firm  ^^,* 
e  may  bo  trading,  shall  register  such  sculpture,  model*  ^Soi^V 
in  such  manner  and  form  as  shall  from  time  to  time  be  ^5#£*. < 
approved  by  the  Board  of  Trade  for  the  whole  or  a**^  ^K^ 
term  during  which  copyright  in  such  sculpture,  modeT^"'^  ^  - 
may  or  shall  exist  under  the  Sculpture  Copyright  Ac*1"^ 
ever  any  such  registration  shall  be  made,  the  said  : 
certify  under  his  hand  and  seal  of  office,  in  such  for 
Board  shall  direct  or  approve,  the  fact  of  such  registi 
date  of  the  same,  and  the  name  of  the  registered  pro 
style  or  title  of  the  firm  under  which  such  proprietor  nu 
together  with  his  place  of  abode  or  business  or  other  pl^^^^y 
7.  That  if  any  person  shall,  during  the  continuance  oSi^'^p 
in  any  sculpture,  model,  copy,  or  cast  which  shall  have  '  ^^^^  ad 
tercd  as  aforesaid,  make,  import,  or  cause  to  be  ma^^ 
exposed  for  sale,  or  otherwise  disposed  of,  any  pirated  ofl*^^  *~>  t 
cast  of  any  such  sculpture,  model,  copy,  or  cast,  in  suct^^"^^-^ 
under  such  circumstances  as  would  entitle  the  proprietC^^^  — « 
action  on  the  case  under  the  Sculpture  Copyright  Acts,  3r 


offending  shall  forfeit  for  every  such  offence  a  sum  not 


.-^*: 


pounds  and  not  exceeding  thirty  pounds  to  the  prop^^  ^£ 
sculpture,  model,  cony,  or  cast  whereof  the  copyright  slav^*"  -£ 
infringed;  and  for  the  recovery  of  any  such  penalty  the  &~  *a\ 
the  sculpture,  model,  copy,  or  cast  which  shall  have  hc^^^.  ^ 
shall  have  and  be  entitled  to  the  same  remedies  as  are   f^-^* 

the    recovery  of  penalties   incurred  under  the   Designs?        ,.  . 

Provided  always,  that  the  proprietor  of  any  sculpture,  ffl  :^y^f 
or  cast,  which  shall  be  registered  under  this  Act  shall  not  Q 

to  the  benefit  of  this  Act,  unless  every  copy  or  cast  of  such  jf^j 
model,  copy,  or  cast  which  shall  l>e  published   by  him  av^V^ 


copy,  or 
registration  shall  be  marked  with  the  word  "registered," 
the  date  of  registration. 


mi 


*f 


( 


is  Si 


HP 


8.  That  designs  for  the  ornamenting  of  ivory,  hone,  papier  roachl, 
and   other   solid   substances,   not  already  eompris-ed   u  <es 

the   Designs  Art,"  1848,  ahall  be  mAi>,^. 

n  the  class  nutuliered  4  En  thut  Act,  and  om«n*nUiif 
jus  alkali  be  ho  registered  accordingly.  lZ^I2ii£i51tJ 

•  he  Board  of  Trade  may  fan  I  time  ord<  i  tliut  the  outer  Doaifn* 

I  of  any  class  of  design*  or  any  particular  design  registered  i0**1*4*  for 
i  may  be  registered  under  the  Designs  A  may  be  -r*V*^L- 

tided    for    such    term,   not  exceeding    the    additional    term    of, 
"0  Tears,  aa  the  said  Board  may  think   tit,  and   the  aid  Hoard  * 
shall   have  power  to  revoke  or  alter  any  such  order  as  may  from  ' 
to  time  appear  necessary;   and  whenever  any  order  shall    be  ' 
by  the  said  Board   under   khii  proviaion,  toe   ttou  shall  Ik- 
registered  in  the  office  for  the  registration  of  designs ;  and  during 
\  tended  term   the  protection  and  benefits  conferred   by   the 
i  >e*igns  Acts  shall  continue  as  fully  as  if  the  original  term  had 


the  Board  of  Trade  may  from  time  to  time  make,  alter,  and 
M  anil  regulations  with  respect  to  the  mode  of  registrar  >*  >n,  J 


and  the  documents  and  other  matters  and  particulars  to  be  d  Ji_ 

bv  persons  effecting  registration  and  provisional  registrar! en  under  Boars' of 

md  this  Act :  Provided  always,  that  :• 

regulations  shall  be  published  in  the  Londtm  GaxenV,  and  shall  forth- 

.|Kin  the  issuing  thereof  be  laid  before  Parliament,  if  Parliament 

e  not  sitting,  tben  within  !  uru^en  days 

iiiiiK  neement  of  tit*  then  next  session;  and  such  rules  and 

regulation*,  or  any  of  them,  shall  be   published  or  ■  by  the 

registrar  of  designs  in  inch  other  manner  aa  the  Board  of  Trade  shall 

think  tit  to  dii 

Thai  if  in  any  case  in  which  the  registration  of  a  design  is 
maJe  m  r  of  the  said  Designs  Act*  it  shall 

the  registrar  that  Oufriss,  druv  prints  as  i 

loose  Acta  cannot  be  fun  r  unneces- 

sary to  re* \u ire  the  same,  the  said  registrar  may 
Copies,  drawings,  or  phntK,  and  may  allow  in  lieu  thereof  such  spe- 
tion  in  writ  print  as  may  be  sufficient 

bis  the  assign  in  respect  of  * 
i  id  whenever  registration  shall  be  so  made  in  the  abees 
•  opies,  drawings,  or  prints,  the  registration  shall  be  as  valid  and 
tuaJ  to  all  intents  and  purposes  as  if  such  copies,  drawings,  or 
id  been  furnished. 

in  (mil  r  to  nrefent  the  frequent  and  unnecessary  res 
pulilic  books  and  d<  cue  Ijo  office  for  the  rrgistrat 

rnaj  no  book  or  docui  ho  said  office  shall  be  removed  for  < 

upoti  of  being  produced  in  any  court  or  before  any  justice  of  the  [ 
peace,  witl  ■  judge  of  the  Court  of  Chancery,  < 

or  one  or  Her  Majesty  V  superior  oc  aw,  first  had  and  obtained 

by  t  hi-  pai  |  ho  same. 

'I  hut  if  application  shall  be  made  to  a  judge  of  any  of  Bar  J 
Majesty's  courts  of  law  at  Westminster  by  any  person  desin 
(main  a  copy  of  any  registrar 
of  which  si  i 

••**  of  being  used  in  e vidence  i  n  any  can**,  or  other*  is?  ! 
and  tf  sucfa  judge  shall  be  satisfied  t 
•or  such  purpose  as  aforesaid. 

Ptaigiis towtrsr sti<  I* « <i>\  r«itn.  fi.n:>  ..  piui.^,  >itdth*Iiegi-?i:<r 
of  Designs  sliall,  upon  payment  for  the  same  ot  such  fee  or  fees  as  may 
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Certain  proTi- 
bIoha  of  Design* 
4«M,  ISM  *n.l 

istt,«mnM 

total*  Act. 


i4Vicr.    be  fixed  according  to  the  provisions  of  the  said  Designs 
a  HH.         behalf,  deliver  such  copy  accordingly. 
CopieiToTdoca-       1^.  That  every  copy  of  any  registration,  entry,  drawings  print,  i 
menta  delivered  document  delivered  by  the  Registrar  of  Designs  to  any  person  requi 
Sfto?  •e2edtr*r  *n8"  tne  sam€  s^all  be  signed  by  the  said  registrar,  and  sealed  with  fca 
ud  10  be    '        seal  of  office ;  and  every  document  sealed  with  the  said  i 

to  be  a  copy  of  any  registration,  entry,  drawing,  print,  or  « 
shall  be  deemed  to  be  a  true  copy  of  such  registration,  entry, 
print,  or  document,  and  shall,  without  further  proof,  be  received  i 
evidence  before  all  courts  in  like  manner  and  to  the  same  extent  sad 
effect  as  the  original  book,  registration,  entry,  drawing,  print,  or  docu- 
ment would  or  might  be  received  if  tendered  in  evidence,  as  well  for  the 
purpose  of  proving  the  contents,  purport,  and  effect  of  such  book,  i 
tration,  entry,  drawing,  print,  or  document,  as  also  proving  the  I 
be  a  book,  registration,  entry,  drawing,  orbit,  or  document  of  or  I 
ing  to  the  said  office,  and  in  the  custody  of  the  Registrar  of  Deeigtk 
IV  ThaA  the  several  provisions  contained  in  the  said  Designs  Acts 
(so  far  as  they  are  not  repugnant  to  the  provisions 
relating  to  the  transfer  of  designs,  to  cancelling  a 
registration,  to  the  refusal  of  registration  in  certain 
mode  of  recovering  penalties,  to  the  awarding  and  reoovery  of  < 
actions  for  damages,  to  the  limitation  of  actions,  to  the  cer  " 
registration,  to  penalties  for  wrongfully  u^ing  marks,  to  the  1 
application  of  fees  for  registration,  and  to  the  penalty  for  i_ 
shail  apply  to  the  n  gist  rat  ion,  provisional  regist ration,  and  1 
of  designs,  sculpture*,  models,  copies,  and  casts,  and  to  the 
sculptures,  moaalaj  ooples,  and  casts  entitled  to  protection  nil 
Art,  and  to  matters  under  this  Act,  as  fully  and  effectually  i 
provisions  had  been  re-enacted  in  this  Act  with  respect  to 
sculptures,  models,  copies,  and  casts  registered  and  p 
registered  under  this  Act ;  and  the  forms  contained  in  the  ] 
Act,  1842,  may  for  the  purposes  of  this  Act  be  varied  so  as  to  i 
the  circumstances  of  the  case. 

16.  That  in  the  interpretation  of  this  Act  the  following  terms  i 
expressions  shall  have  the  meanings  hereinafter  assigned  to 
unless  such  meanings  shall  be  repugnant  to  or  inconsistent  with 
context  or  ndp .-<  t-matter ;  that  is  to  say. 

The  expression  "  Designs  Act,  1^42."  shall  mean  an  Act  passed 
the  sixth  year  of  the  reign  of  Her  present  Majesty,  intituled  ' 

lidate  and  amend  the  Laws,  relating  to  the  Co 
of  Designs  for  ornamenting  Articles  of  Manufacture  i" 
The  expression  M  Designs  Act,  1843/*  shall  mean  an  Act 

the  seventh  year  of  Her  present  Majesty,  intituled  "  An  Acs 
amend  the  Laws  relating  to  the  «  I  of  Designs  im 

The  expression  **  Sculpture  Copyright  Acts  "  shall  mean  t 
passed  respectively  in  the  tl  'irth 

the  reign  of  King  George  the  Third,  and  intituled 
**  An  Act  for  encouraging  the  Art  of  making  new  Mo 
Casts  of  Busts  and  other  Things  herein  mentioned,"  and ' 
Act  to  amend  and  render  more  effectual  an  Act  for  enc 
the  Art  of  making  new  Models  and  Casts  of  Rusts  and 
Things  therein  mentioned  in 
The  expression  the  "  Board  of  Trade,"  shall  mean  the  Lords  of  I 
Committee  of  the  Privy  Council   for  the  consideration  of  ( 
matters  of  trade  and  plantations  : 
The  expression  "  Registrar  of  Designs  **  shall  mean  the  Registrar 
Assistant-Registrar  of  Designs  for  Articles  of  P 
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The  expression  "proprietor"  shall  be  construed  according  to  the 

interpretation  of  that  word  in  the  said  Designs  Act,  113  :  . 
And  words  in  the  singular  number  shall   include  the  plural,  and 
words  applicable  to  males  sh  lo  females. 

Phat  in  citing  this  Ad  in  oth  nt,  and  in  anj  Short  mia. 

Limeut.  dooonunt,  in"  proceeding,  it  shall  be  sufficient  to  use  the 
i  and  figures  following,  that  is  to  say,  "  the  Designs  Act,  1850." 


H  Vict,  a  II 


15  Vict,  cap,  12. 

Art  to  mahl*  H«r  Maj**ty  to  rarry  into  tffcrt  a  Convention  with 
of   Copyright;    to  extend   and  (wpieia  the 
International  Copyright  Art*;  ami  to  txplam  the  Act*  relating  to 
Copyright  in  Engraving*.- -[281a  May.  1852.] 

Tjobmab  an  Act  was  pasted  in  the  seventh  year  of  the  reign  of  Her 

ont  Majesty,  intituled  "An  Act  to  amend  the  Law  relating  to  ftaffcfcml 

nternational    Copyright/*    hereinafter    called    "The    Interna*  i 

nchided 
in  each 

Her 


of 


>pyright  Act:"  and  whereas  a  convention  has  lately  been  et 
tween  Her  Majesty  and  the  French  Republic,  for  extending 
ntry  the  enjoyment  of  copyright  in  works  of 
arts  first  published  in  the  other,  and  for  certain  n 
i  now  levied  on  books,  prints,  and  musical  works  | 
and  whereas  certain  of  the  stipulation*  00  the 
_' contained  in  the  said  treaty  require  the  auth  I   irlia 

Hid  wlnToas  it  is  expedient  that  sneh   •  should  be 

and  that  Her  Majesty  should  he  enahled   to   mat 

h  in  any  treaty  on  the  subject  of  copyright  which  may 
"  concluded  with  any  foreign  power:  fee  it 
I  s  most  excellent  Majesty,  by  and  with  the  advi 
Lords  spiritual  and  temporal,  and  Commons,  in  thSfl  present 
rnent  assembled,  and  by  the  i  of  the  same,  as  foil 

The  eighteenth  section  of  the  said  Art  of  the  seventh  year  of 
Tit  Majesty,  chapter  l*e  repealed,  so  far  as  the 

with  the  pm 
-ty  may,  by  Order 
ok*  which  are,  after  a  futnre  time,  to  be  specified  in  nuch 
shed  in  any  foreign  country,  t*>  i 
itora,  administrators,  and  assigns,  shall,  subject  to  Hm 
nailer  contain*  rred  U>>  be  empowered  to  prevent  the 

mthoriscd  by  them,  for  snch  time  as  may  be  specified  in  mum 

oblished^  sod  in  the  case  of 
m  parts,' not  extending  as  to  each  part  beyond 
of  five  years  fro  ime  at  which  the  authorised  tnm> 

ich  nart  is  first  puhli- 
Sttbject  to  any   pn 

r,  and  to  the  provisions  1  he  laws 

enactment  a  kit  the  time  being  in  force  for  the  | 
"  igement  of  copyright  in   books 
vJiaJl  beippbea  for  the  fjnjpoei  of  pn 
ilaiions  of  the  book 

d  by  the  authors  oi 


'\l*  ilMI 


at  v* 


1**1*1  t+V*  of 
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u  Vict  a  is.    books  for  the  use  of  the  British  Museum,  and  for  the  use  erf 

libraries  therein  referred  to. 

Her  Maj£tv  4.  Her  Majesty  may,  by  Order  in  Council,  direct  that  « 

XS?  bJl  diract to  dramatic  pieces  which  are,  after  a  future  time,  to  be  specific* 
thluthe  author*  order,  first  publicly  represented  in  any  foreign  country,  to  I 
of  dramatic  in  such  order,  their  executors,  administrators,  and  assigi 
Mntedin^oraign  Bubject  to  the  provisions  hereinafter  mentioned  or  referw 
ooontrtos  may  empowered  to  prevent  the  representation  in  the  British  dom 
time  ^ent  ***?  translation  of  such  dramatic  pieces  not  authorised  by  1 
unauthorised  such  time  as  may  be  specified  in  such  order,  not  extending  be 
translations.       expiration  of  five  years  from  the  time  at  which  the  authoris* 

lations  of  such  dramatic  pieces  hereinafter  mentioned  are  f 

lished  or  publicly  represented. 
Thereupon  the  5.  Subject  to  any  provisions  or  qualifications  contained  in  i 
iMAere0!^1"  menti°ne^  order,  and  to  the  provisions  hereinafter  coot 
iSnutioiTor  referred  to,  the  laws  and  enactments  for  the  time  being  in 
■uch  pieces  shall  ensuring  to  the  author  of  any  dramatic  piece  first  publicly  rej 
^SunimSK  in  fcne  British  dominions  the  sole  liberty  of  representing  1 
fined  transia-  shall  be  applied  for  the  purpose  of  preventing  the  represez 
ttoM-  any  translations  of  the  dramatic  pieces  to  which  such  last-m 

order  extends,  which  are  not  sanctioned  by  the  authors  there 
Adaptations,  Ac.  6.  Nothing  herein  contained  shall  be  so  construed  as  to 
ofdramatic  f^jj.  imitations  or  adaptations  to  the  English  sta^e  of  any 
£ngUshsts«e  piece  or  musical  composition  published  in  any  foreign  countr 
not  presented.  7.  Notwithstanding  anything  in  the  said  International  C 
Ail  articles  in  Act  or  in  this  Act  contained,  any  article  of  political  discussi 
JJjJSng1^  **  has  been  published  in  any  newspaper  or  periodical  in  i 
politic*  mar  country  may,  if  the  source  from  which  the  same  is  taken  be 
orta^Jated^1  ^?e^»  ^  republished  or  translated  in  any  newspaper  or  p 
and  also  all  *  in  this  country ;  and  any  article  relating  to  any  other  subje 
similar  articles  has  been  so  published  as  aforesaid  may,  if  the  source  from  "w 
TOiess^hSauiSor  Pame  is  taken  be  acknowledged,  be  republished  or  translate 
haa  notified  his  manner,  unless  the  author  has  signified  his  intention  of  pi 
intention  to  the  copyright  therein,  and  the  right  of  translating  the  same, 
right.  conspicious  part  of  the  newspaper  or  periodical  in  which  i 

was  first  published,  in  which  case  the  same  shall,  without  the 

ties  required  by  the  next  following  section,  receive  the  same  pi 

as  is  by  virtue  of  the  International  Copyright  Act  or  this 

tended  to  books. 
No  author  to  be       8.  No  author,  or  his  executors,  administrators,  or  assigns, 
entitled  to  entitled  to  the  benefit  of  this  Act,  or  of  any  Order  in  Counc 

Ac°ewtthont  S  *n  pursuance  thereof,  in  respect  of  the  translation  of  any 
complying  with    dramatic  piece,  if  the  following  requisitions  are  not  complit 

ta^wlfed.   (that  is  t0  sa^ 

1.  The  original  work  from  which  the  translation  is  to  be  ma 

be  registered  and  a  copy  thereof  deposited  in  the  Unit* 
dom  in  the   manner   required  for  original  works   by 
International  Copyright  Act,  within  three  calendar  mi 
its  first  publication  in  the  foreign  country  : 

2.  The  author  must  notify  on  the  title  page  of  the  original  i 

if  it  is  published  in  parts,  on  the  title  page  of  the  first 
if  there  is  no  title  page,  on  some  conspicuous  part  of  th 
that  it  is  his  intention  to  reserve  the  right  of  translating 

3.  The  translation  sanctioned  by  the  author,  or  a  part  there 

bo  published  either  in  the  country  mentioned  in  the  C 
Council  by  virtue  of  which  it  is  to  be  protected  or  in  the 
dominions,  not  later  than  one  year  after  the  registrat 
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\z         deposit  in  the  United  Kingdom  of  the  original  work,  and  the    15  Vict.  o.  12. 

whole  of  such  translation  must  be  published  within  three  years  — 

*         of  such  registration  and  deposit :  * 

~ .  4  Such  translation  must  be  registered  and  a  copy  thereof  de- 
*.'-  posited  in  the  United  Kingdom  within  a  time  to  be  mentioned 
[.■        'in  that  behalf  in  the  order  by  which  it  is  protected,  and  in  the 

manner  provided  by  the  said  International  Copyright  Act  for 

the  registration  and  deposit  of  original  works : 
r    5.  In  the  case  of  books  published  in  parts,  each  part  of  the  original 

work  must  be  registered  and  deposited  in  this  country  in  the 

manner  required  by  the  said  International  Copyright  within 

three  months  after  the  first  publication  thereof  in  the  foreign 

country : 

6.  In  the  case  of  dramatic  pieces  the  translation  sanctioned  by  the 

author  must  be  published  within  three  calendar  months  of  the 
registration  of  the  original  work : 

7.  The  above  requisitions  shall  apply  to  articles  originally  published 

in  newspapers  or  periodicals  if  the  same  be  afterwards  published 
in  a  separate  form,  but  shall  not  apply  to  such  articles  as 
originally  published. 

9.  All  copies  of  any  works  of  literature  or  art  wherein  there  is  any  Pirated  copies 
subsisting  copyright  by  virtue  of  the  International  Copyright  Act  GjJSSSf^JS 
■ad  this  Act,  or  of  any  Order  in  Council  made  in  pursuance  of  such  with  consent  of 
Acts  or  either  of  them,  and  which  are  printed,  reprinted,  or  made  proprietor; 

in  any  foreign  country  except  that  in  which  such  work  shall  be  first 

published,  and  all  unauthorised  translations  of  any  book  or  dramatic 

piece  the  publication  or  public  representation  in  the  British  dominions 

of  translations  whereof  not  authorised  as  in  this  Act  mentioned  shall 

for  the  time  being  be  prevented  under  any  Order  in  Council  made  in 

pursuance  of  this  Act,  are  hereby  absolutely  prohibited  to  be  imported 

into  any  part  of  the  British  dominions,  except  by  or  with  the  consent 

of  the  registered  proprietor  of  the  copyright  of  such  work  or  of  such 

book  or  piece,  or  bis  agent  authorised  in  writing ;   and  the  provision  PtotWom  of 

of  the  Act  of  the  sixth  year  of  Her  Majesty  "  to  amend  tho  Law  of  IftoUnMtnrt 

Copyright,"  for  the  forfeiture,  seizure,  and  destruction  of  any  printed  Ac.  of  pirated 

book  first  published  in  the  United  Kingdom  wherein  there  snail  be  work*  &c  to 

copyright,  and  reprinted  in  any  country  out  of  the  British  dominions,  jShM^tobe 

Mid  imported  into  any  part  of  the  British  dominions  by  any  person  imported  under 

not  being  the  proprietor  of  the  copyright,  or  a  person  authorised  by  *****  AcL 

such  proprietor,  shall  extend  and  be  applicable  to  all  copies  of  any 

works  of,  literature  and  art,  and  to  all  translations  the  importation 

whereof  into  any  part  of  the  British  dominions  is  prohibited  under 

this  Act. 

10.  The  provisions  hereinbefore  contained  shall  be  incorporated  Foregoing  pro- 
with  the  International  Copyright  Act,  and  shall  be  read  and  construed  J^'SvJS.  a  ^ 
therewith  as  one  Act.  to  be  read  aa 

11.  And  whereas  Her  Majesty  has  already,  by  Order  in  Council  on»  Act 
under  the  said  International  Copyright  Act,  given  effect  to  certain  {^^^J0^" 
stipulations    contained    in  the    said   convention  with    the    French  tected  as  heroin- 
republic  ;  and  it  is  expedient  that  tho  remainder  of  the  stipulations  before  men- 
on  the  part  of  Her  Majesty  in  the  said  convention  contained  should  f^^r orderiii 
take  effect  from  the  passing  of  this  Act  without  any  further  Order  in  Council. 
Council :  during  the  continuance  of  the  said  convention,  and  so  long 

as  the  Order  in  Council  already  made  under  the  said  International 
Copyright  Act  remains  in  force,  the  provisions  hereinbefore  contained 
shall  apply  to  the  said  convention,  and  to  translations  of  books  and 
dramatic  pieces  which  are,  after  the  passing  of  this  Act,  published  or 

Y   Y 
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15VICT.C.12.    represented  in  France,  in  the  same  manner  as  if  Her  M&jertjttj 
—  issued  her  Order  in  Council  in  pursuance  of  this  Act  for  giving  Ai 

to  such  convention,  and  had  therein  directed  that  such  tranfflH" 
shoidd  be  protected  as  hereinbefore  mentioned  for  a  period  of  fa 
years  from  the  (Lite  of  the  first  publication  or  public  represcntta 
thereof  respectively,  and  as  if  a  period  of    three  months  from  it 
publication   of   such  translation  were  the   time   mentioned  in  »i 
order  as  the  time  within  which  the  same  must  be  registered  tail 
copy  thereof  deposited  in  the  United  Kingdom. 
Reduction  o/         1*2.  And  whereas  an  Act  was  passed  in   the   tenth  year  of  Hff 
*>*»«•         present  Majesty,  intituled  "  An  Act  to  amend  an  Act  of  the  SenflA 
Recital  of  9  ft  10  and  Eighth  Years  of  Her  present  Majesty,  for  reducing,  under  art* 
Vict  c  68.  Circumstances,  the  Duties  payable  upon  Books  and  Engnfiop:* 

and  whereas  by  the  said  convention  with  the  French  Republic  ill* 
stip  lated  that  the  duties  on  books,  prints,  and  drawings  puU'ssSd 
in  the  territories  of  the  French  Republic  should  be  reduced  to  Ai 
amounts  specified  in  the  schedule  to  the  said  Act  of  the  tenth  W^ 
Her  present  Majesty,  chapter  fifty -eight :  and  whereas  Her  Maieetf 
lias,  in  pursuance  of  the  said  convention,   and   in   exercise  of  di  < 
]>owers  given  by  the  said  Act,  by  Order  in  Council  declared  that  wA  -. 
duties  shall  be  reduced  accordingly :  and  whereas  by  the  said  cot 
vention  it  was  further  stipulated  that  the  said  rates  of  duty  should  ■* 
tie  raised  during  the  continuance  of  the  said  convention ;  and  that  I 
during  the  continuance  of  the  said  convention  any  reduction  of  th« 
rates  should  l>e  made  in  favour  of  books,  prints,  or  drawings  pub- 
lished in  any  other  country,  such  reduction  shall  be  at  the  same  time 
extended  to  similar  articles  published  in  France :  and  whereas  doubto 
are  entertained  whether    such  lastmentioned    stipulations   can  he 
carried  into  effect  without  the  authority  of  Parliament :  Be  it  enacwi 
that  the  said  rates  of  duty  so  reduced  as  aforesaid  shall  not  he  raised 
during  the  continuance  of  the  said  convention  ;  and  that  if  during 
the  continuance  of  the  said  convention  any  further  reduction  of  such 
rates  is  made  in  favour  of  1  woks,  prints,  or  drawings  published  in  any 
other  foreign  country,  Her  Majesty  may,  by  Order  in  Council,  declare 
that  such  reduction  shall  be  extended  to  similar  articles  published  io 
France,  such  order  to  l>c  made  and  published  in  the  same  manner  and 
to  1x3  subject  to  the  same  provisions  as  orders  made  in  pursuance  of  the 
said  Act  of  the  tenth  year  of  Her  present  Majesty,  chapter  fifty-eight. 
13.  And  whereas  doubts  have  arisen  as  to  the  construction  of  the 
schedule  of  the  Act  of  the  tenth  year  of  Her  present  Majesty,  chapter 
fifty-eight : 

It  is  hereby  declared,  that  for  the  purposes  of  the  said  Act  ever/ 
work  published  in  the  country  of  export,  of  which  part  has  been 
originally  produced  in  the  United  Kingdomi  shall  be  deemed  to  be 
»  &  io  Vict  c  6&  an(Y  be  subject  to  the  duty  payable  on  "  works  originally  produced  in 
the  United  Kingdom,  and  republished  in  the  country  of  export." 
although  it  contains  also  original  matter  not  produced  in  the  United 
Kingdom,  unless  it  shall  be  proved  to  the  satisfaction  of  the  Commis- 
sioners of  Her  Majesty's  Customs  by  the  importer,  consignee,  or 
other  person  entering  tno  same  that  such  original  matter  is  at  least 
eaual  to  the  part  of  the  work  produced  in  the  United  Kingdom,  in 
wliich  case  the  work  shall  be  subject  only  to  the  duty  on  "works  uot 
originally  produced  in  the  United  Kingdom." 
L,th<*raphs,  dr.  14.  And  whereas  by  the  four  several  Acts  of  Parliament  following; 
itocitajof  (that  is  to  say,)  an  Act  of   the  eighth  year  of  the  reign  of  King 

Mjj.o.  2,c  la      George  the  Second,  chapter  thirteen;  an  Act  of  the  seventh  year  of 
u  SJaVc.  w.    the  roigu  **  KinS  George  the  Third,  chapter  thirty-eight ;  an  Act  of 
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the  seventeenth  year  of  tho  reign  of  King  George  the  Third,  chapter    n  vier  c.  11 
fifty-seven  i  and  an   Act  of  the  seventh  year  of  King  William  the 

hapter  fifty-nine,  provision  is  made  for  securing  to  every  J^V  Wm '  ** 
m  who  invents,  or  <1  igraves,  etches,  or  works  in  n 

<»r  chiaro-oscuro.  or,  from  his  own  work,  design,  «»r  invent! 
-<-m  or  procures  to  be  designed,  engraved,  etched,  or  work  is!  in 
*o  or  chiaro-oscuro,  any  historic*!  print  or  prints,  or  any 
prinf  or  prints  of   any  portrait,  conversation,  landscape,  or  archi- 
luirt,  or  plan,  or  any  other  print  or  prints  whatsoever, 
orson  who  engraves,  etches,  or  works  in  meazotint.i  <-r 
ohiaro-o^  luaes  to  be  engraved,  etched,  or  worked  any  print 

taken  from  any  picture,  drawing,  model,  or  sculpture,  notwithstiin 

ueh  print  has  not  been  graven  or  drawn  from  his  own  original 
design,  certain  copyrights  therein  defined :  And  whereas  doubts  are 

i-tained  whether  the  provisions  of  the  said  Acta  extend  to  lit ' 
graphs  and  certain  other  impressions,  and  it  is  expedient  to  remove 
such  doubts : 

I'    i  loelared,   that  the  provisions  of  tho  said  Acts  are  jsrtj 

include    prints   taken    by    lithography,   01  r  wSJS^of'Ss 

mechanical  process  by  of  draw  •«  Acta  to  * 

design;  are  capable  multiplied  indefinitely,  and  tho  said  Acts  JX^aT" 

snail  Ije  construed  accordingly. 


18  A  I 0  \  ~n  i.<u\  41. 


[ri  for  akoHshitm  tl  *Um  of  the  JScdemaMfu  f     isatsi 

lUind  atul  Wat  W**H&H.—{>2(Uk  Jum 

n  of  the  Ecclesiastical  I 
(nation  has  ceased  to  bo  the  means  of  enforcing  the  spiritual 
f  the  Church,  and  has  become  grievous  ana  oppressive  to 
subjects  of  this  realm :  Be  it  therefore  enacted  by  the  Queen's 
t  Excellent  Majesty,  by  and  with  tho  advice  and  consent  of  the 
'  1  spiritual  and  temporal,  and  Common  iarha- 

assemblcd,  and  by  the  authority  of  the  same,  as  follows : 
From  and  after  the  passing  of  this  Act  it  shall  not  be  law  f  n  I 
jmy  sjcclssiastioal  soarl  In  Btgbod  or  W§3m  fco  acta  ritoin  artjjtrfotta  j 

any  suit  for  or  cause  of  defamation,  any  statute,  law,  canoi 
custom,  or  usage  to  tho  contrary  notwithstanding. 

oaseof  every  person  committed  to  gaol  before  the  passing  ' 
of  tin*  Art  under  any  >ttfutnae*  capunvfo,  issued  in  cause-  [^ 

■MBOSOl  any  proossdmgB  before  any  i.m  «  ksia-t  i«al  couit,  in  any  cau*e  isa  »e.V»  sSCl 

ii;t?  of  the  ecchwiastioal  jJ^J^JJwjSj 
cum  1  such  proceedings  shall  have  boon  had  shall  make  ewje>*t,  tmi 

mii  order  upon  the  officer  in  whose  custody  such  person  is  for  dm-  mm* «**•*'■■* 
.  •  rson  out  of  cusUsiy,  and  such  officer  shall,  on  the  JjJJJ  "^mSt 
sith  discharge  audi  person;  and  it  shall 
nonsirj  for  such  person  to  take  any  oath  of  future  obedience 
to  bin  nr  her  ordtnar .     i'r'>.ide4  ahngi,  thii  *uih  onbr  shall  noi 
Ksj  made  unless  the  costs  law !  red  in  any  such  suit  shall 

■hssre   been  previously  paid  ecclesiastical 

nton  against  whom  such  costs  shall  hsve  boon 
rsjal  nluill  have  already  suffered  imprisonment  for  one  month  m 
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20  &  21  Vict.  cap.  83. 

20  a  si  Vict..    An  Ad  for  more  effectually  preventing  the    Sale   of   Obscene  Bvh> 
c  8*.  Pictures,  Print*,  anA  otli*>r  Articles. — [2oth  August,  1857.] 

Whereas  it  is  expedient  to  give  additional  powers  for  the  suppress* 
of  the  trade  in  obscene  books,  prints,  drawings,  and  other  obscett 
articles :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty, br mi 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal  ipi 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 
isttoea,  Ac  1.  It  shall  be  lawful  for  any  metropolitan  police  magistrate  or  otber 

2Lh,(Jf°rtoe     stipendiary  magistrate,  or  for  any  two  justices  of  the  peace,  upoi 
!*ed  promiaM.  complaint  made  before  him  or  them  upon  oath  that  the  complain* 
has  reason  to  believe,  and  does  believe,  that   any  obscene  boob, 
papers,  writings,  prints,  pictures,  drawings,  or  other  representations 
are  kept  in  any  house,  shop,  room,  or  other  place  within  the  limited 
the  jurisdiction  of  any  sucn  magistrate  or  justices,  for  the  purpose  of 
sale  or  distribution,  exhibition  for  purposes  of  gain,  lending  upon 
hire,  or  being  otherwise  -published  for  purposes  of  gain,  which  «• 
plainant  shall  also  state  upon  oath  that  one  or  more  articles  of  the  Kb) 
character  have  been  sola,  distributed,  exhibited,   lent,  or  otherwise 
published  as  aforesaid,  at  or  in  connection  with  such  place,  sot* to 
satisfy  such  magistrate  or  justices  that  the  belief  of  the  said  com- 
plainant is  well  founded,  and  upon  such  magistrate  or  justices  being 
also  satisfied  that  any  of  such  articles  so  kept  for  any  of  the  purposes 
aforesaid  are  of  such  a  character  and  description  that  the  publication 
of  them  would  be  a  misdemeanour,  and  proper  to  be  prosecuted  ss 
such,  to  give  authority  by  special  warrant  to  any  constable  or  polios 
officer  into  such  house,  shop,  room,  or  other  place,  with  such  assist- 
ance as  may  be  necessary,  to  enter  in  the  daytime,  and,  if  necessarc, 
to  use  force,  by  breaking  ojxjn  doors  or  otherwise,  and  to  search  for 
and  seize  all  such  books,  papers,  writings,  prints,  pictures,  drawings, 
or  other  representations  as  aforesaid  found  in  such  house,  shop,  room, 
or  other  place,  and  to  carry  all  the  articles  so  seized  before  the  magis- 
trate or  justices  issuing  the  said  warrant,  or  some  other  magistrate  or 
justices  exercising  the  same  jurisdiction ;    and   such  magistrate  or 
justices  shall  thereupon  issue  a  summons  calling  upon  the  occupier  nf 
the  house  or  other  place  which  may  have  been  so  entered  by  virtue  of 
the  said   warrant   to  appear  within  seven   days  before   such  police 
stipendiary  magistrate  or  any  two  justices  in  petty  sessions  for  the 
district,  to   show   cause  why  the  articles   so  seized   should  not  be 
destroyed ;  and  if  such  occupier  or  some  other  person  claiming  to  be 
the  owner  of  the  said  articles  shall  not  appear  within  the  time  afore- 
said, or  shall  appear,  and  such  magistrate  or  justices  shall  be  satisfied 
that  such  articles  or  any  of  them  arc  of  the  character  stated  in  the 
warrant,  and  that  such  or  any  of  them  have  been  kept  for  any  of  the 
purposes  aforesaid,  it  shall  be  lawful  for  the  said  magistrate  or  jus- 
tices, and  he  or  they  are  hereby  required,  to  order  the  article?  po 
seized,  except  such  of  them  as  he  or  they  may  consider  necessary  to 
be  preserved  as  evidence  in  sonic  further  proceeding,  to  bo  destroyed 
at   the   expiration  of   the  time  hereinafter  allowed   for  lodging* an 
ap]KMil,  unless  notice  of  appeal  as  hereinafter  mentioned  l>e  given, 
and  such  articles  shall  be  in  the  meantime  impounded ;  and  it  such 
magistrate  or  justices  shall  be  satisfied  that  the  articles  seized  are  not 
of  the  character  stated  in  the  warrant,  or  have  not  been  kept  for  auy 
of  the  purposes  aforesaid,  ho  or  they  shall  forthwith  direct  them  to  be 


to  the  ♦  I  the  house  or  other  place  in  which  they     v«o*i 

laeisod.  ** 

untiff  shall  recover  in  any  notion  fo  tres-  T*ador« 

mgful  prooMMtiug  made  or  rrrmmittnd  in  tlv  hmdA^  *& 

ion  df  thlfl   Art.  or  in,  ui 

liven,  tl  a*  ramciei  '    shall  have  been  made 

if  of  ill*'  bo  shall  have  com  mil  iree- 

,  nr  other  wrongful  proceeding.  and 

r  sha'l  ha  I  < ade  it  shall  bo  law  I  i  lofcn- 

ml  in  any  such  action,  bj  re  each  action  shall 

end,  tit  any  li  joined,  bo  paj  into  court  rash  sum  of 

;i-  ho  skill  think  fit,  wlj-ivupon   .  irh  proceeding.  <  in  I -r,  and 
Ik-ation  shall  be  had  and  made  in  and  by  such  court  as  in  < 
bare  defendants  are  iSo«r«d  to  pay  money  into  court. 

1  lit,  nr  information,  or  any  other  proceeding,  of  what  Llm1i«ttoo  of 
shall  be  brought  against  any  pereoa  far  anything  done  »<sll»*1** 
litted  t«»  be  dona  in  pursuance  of  tin  ocutiou  of 

Act,  unless  notice  in  writing  shall 
i  party  Intending  60  prosecute  each  ad  ion,  suit,  information,  or 
■proceeding,  to  the  intondod  defend  ndar  rnontJ 

nor  unless  and 

be  brought  or  commenced  n  ; 
loalendar  months  nast  after  1 1 

bete  "■bail  be  ■  '  damage)  then  within  three 

1  such  damage  -I  mi  I  have  ceased. 
4.  Any  person  aggrieved  by  any  act  or  determinm  b  mugis-  Agpa»t. 

Of  justices  in  nr  concerning  the)  execution  of  thi  tnay 

to  the  next  general  nr  quarter  sc»s 


1  shall  have  1 
i  whose  act  or  dctei 

1  oraetermi 

and 
SBnWanl  surety,  I 

,  bom  -lace  i 


iob  general  or  >j 

<m  meet 
appeal,  a  hall  and  may, 
cost*  to  the  party  appeaui 

iad  «i  em  1. 

ito  or  give  evidence  of  1 


ite  or 
be  magistrate  or  justice**  of  the 

ids  thereof,  a 

: 

i.  b  sett  n  d.iy  into  1  n  rrqgniaennflj 
justice  ;    ace  for  the  county, 

inch  act  or  determination  shall  hat  e 
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■pi 


ajdMnd  fco  ft  otibod. 


694 


JlPPKKDI*. 


21  &  22  Vict.  cap.  70. 


21  A  W  Vict. 
r.  7a 


An  Act  to  amend  the  Act  of  the  fifth  and  sixth  Year*  of  Her  pmcti 
Majesty,  to  consolidate  and  amend  tlie  Laws  relating  to  the  Copyrijk 
of  Designs  for  ornamenting  Articles  of  Manufacture. — \ZndAngv*. 
1858.] 

Whereas  by  an  Act  passed  in  the  fifth  and  sixth  Tears  of  the  reign  & 
6  A  6  Viet  a  ioo.  Her  present  Majesty,  intituled  "  An  Act  to  consolidate  and  amend  the 
Laws  relating  to  the  Copyright  of  Designs  for  ornamenting  Artada 
of  Manufacture/*  hereinafter  called  "  The  Copyright  of  Designs  Art, 
18-12."  there  was  granted  to  the  proprietor  of  any  new  and  original 
design  in  respect  of  the  application  of  any  such  design  to  ornamentiig 
any  article  of  manufacture  contained  in  the  tenth  class  therein  m» 
tioned,  with  the  exceptions  therein  mentioned,  the  sole  right  to  apply 
the  same  to  any  articles  of  manufacture,  or  any  such  substances  u 
therein  mentioned,  for  the  term  of  nine  calendar  months,  to  be  com- 
puted from  the  time  of  such  design  being  registered  according  to  the 
said  Act :  And  whereas  it  is  expedient  that  the  term  of  copyright*  n 
respect  of  the  application  of  designs  to  the  ornamenting  of  articles  of 
manufacture  comprised  in  the  said  tenth  class,  should  he  extended, 
and  that  some  of  the  provisions  of  the  said  Act  should  be  altered,  ad 
that  further  provision  should  be  made  for  the  prevention  of  pirwrf, 
and  for  the  protection  of  copyright  in  designs  under  the  Acts  in  tie 
schedule  hereto  annexed,  and  hereinafter  called  "  The  Copyright  of 
Designs  Acts :"  Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual 
ana  temporal,  and  Commons  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows ;  that  is  to  say, 

1.  In  citing  this  Act  for  any  purpose  whatsoever  it  shall  be  sufficient 
to  use  tho  expression  "  The  Copyright  of  Designs  Act,  1858." 

2.  The  said  Copyright  of  Designs  Act  and  this  Act  shall  be  con- 
strued together  as  one  Act. 

3.  In  respect  of  the  application  of  any  new  and  original  design  for 
ornamenting  any  article  of  manufacture  contained  in  the  tenth  class 
mentioned  m  the  Copyright  of  Designs  Act,  1842,  the  term  ol 
copyright  shall  be  three  years,  to  be  computed  from  the  time  of  such 
design  being  registered,  in  pursuance  of  the  provisions  of  the  Copy- 
right of  Designs  Acts,  and  of  this  Act :  Provided  nevertheless,  that 
the  term  of  such  copyright  shall  expire  on  the  thirty- first  of  Decembei 
in  the  second  year  after  the  year  in  which  such  design  was  registered, 
whatever  may  be  the  day  of  such  registration. 

4.  Nothing  in  the  fourth  section  of  the  Copyright  of  Designs  Act, 
184-2,  shall  extend  or  be  construed  to  extend  to  deprive  the  proprietor 
of  any  new  and  original  design  applied  to  ornamenting  any  article  ol 
manufacture  contained  in  the  said  tenth  class  of  the  l>cncfits  of  the 
Copyright  of  Designs  Acts,  or  of  this  Act :  Provided  there  shall 
have  been  printed  on  such  articles  at  each  end  of  the  original  piece 
thereof  the  name  and  address  of  such  proprietor,  and  the  word  ** regis- 
tered," together  with  the  years  for  which  such  design  was  registered 

f>.  And  be  it  declared,  that  the  registration  of  any  pattern  or  jwrtion 
of  an  article  of  manufacture  to  which  a  design  is  applied,  instead  or  in 
lieu  of  a  copy,  dm  wing,  print,  specification,  or  description  in  writing, 
shall  be  as  valid  and  effectual  to  all  intents  and  pur|X)ses  as  if  sucn 
copy,  drawing,  print,  specification,  or  description  in  writing  had  been 
furnished  to  the  registrar  under  the  Copyright  of  Designs  Acts. 
Ptoprietorto  fj.  The  proprietor  of  such  extended  copyright  shall,  on  application 

and  date"""1  °r  *JV  or  on  behalf  of  any  person  producing  or  vending  any  article  of 

rrgibtratiou. 


Short  title. 


Copyright  of 
Designs  Acts 
and  this  Act  to 
be  as  one. 
Extension  of 
term  of  copy- 
right as  to  the 
tenth  class  men 
tioned  in  A  Jt  6 
Vict,  c  100. 


Copyright  not 
to  be  prejudiced 
if  articles 
marked. 


Pattern  may  be 
registered. 
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manufacture  so  marked,  give  the  number  and  the  date  of  the  registra- 
tion of  any  article  of  manufacture  so  marked ;  and  any  proprietor  so 
applied  to  who  shall  not  give  the  number  and  date  of  such  registration 
shall  be  subject  to  a  penalty  of  ten  pounds,  to  be  recovered  bv  the  appli- 
cant, with  full  costs  of  suit,  in  any  court  of  competent  jurisdiction. 

7.  Any  person  who  shall  wilfully  apply  any  mark  of  registration  to 
any  article  of  manufacture  in  resj>ect  whereof  the  application  of  the 
design  thereto  shall  not  have  been  registered,  or  after  tho  term  of 
copyright  shall  have  expired,  or  who  shall,  during  the  term  of  copy- 
right, without  the  authority  of  the  proprietor  of  any  registered  design, 
wilfully  apply  the  mark  printed  on  the  piocc  of  any  article  of  manu- 
facture, or  who  shall  knowingly  sell  or  issue  any  article  of  manufacture 
to  which  such  mark  has  been  wilfully  and  without  duo  authority 
applied,  shall  be  subject  to  a  penalty  of  ten  pounds,  to  be  recovered 
by  the  proprietor  of  such  design,  with  full  costs  of  suit,  in  any  court  of 
competent  jurisdiction. 

8.  Notwithstanding  anything  in  the  Copyright  of  Designs  Acts, 
it  shall  be  lawful  for  the  proprietor  of  copyright  in  any  design  under 
the  Copyright  of  Designs  Acts,  or  this  Act,  to  institute  proceed- 
ings' in  the  county  court  of  the  district  within  which  the  piracy  is 
alleged  to  have  been  committed,  for  the  recovery  of  damages  which  ho 
may  have  sustained  by  reason  of  such  piracy  :  "Provided  always,  tliat 
in  any  such  proceedings  the  plaintiff  snail  deliver  with  his  plaint  a 
statement  of  particulars  as  to  the  date  and  title  or  other  description 
of  the  registration  whereof  the  copyright  is  alleged  to  be  pirated,  and 
as  to  the  alleged  piracy ;  and  the  defendant,  if  he  intends  at  tho  trial 
to  rely  as  a  defence  on  any  objection  to  such  copyright,  or  to  the  titlo  of 
the  proprietor  therein,  shall  give  notice  in  the  manner  providod  in  tho 
seventy-sixth  section  of  the  Act  of  the  ninth  and  tenth  Victoria, 
chapter  ninety-five,  of  his  intention  to  rely  on  such  special  defonco, 
ana  shall  state  in  such  notice  tho  date  of  publication  and  other  par- 
ticulars of  any  designs  whereof  prior  publication  is  alleged,  or  of  any 
objection  to  such  copyright,  or  to  the  title  of  tho  proprietor  to  such 
copyright ;  and  it  shall  be  lawful  for  tho  judge  of  tho  county  court,  at 
the  instance  of  the  defendant  or  plaintiff  respectively,  to  require  any 
statement  or  notice  so  delivered  by  tho  plaintiff  or  of  the  defendant 
respectively  to  be  amended  in  such  manner  as  tho  said  judgo  may 
think  fit. 

9.  The  provisions  of  an  Act  of  the  ninth  and  tenth  Victoria, 
chapter  ninety-five,  and  of  the  twelfth  and  thirteenth  Victoria,  chapter 
one  hundred,  as  to  proceedings  in  any  plaint,  and  as  to  appeal,  and  iim 
to  writs  of  prohibition,  shall,  so  far  as  they  are  not  inconsistent  with 
or  repugnant  to  the  provisions  of  this  Act,  be  applicable  to  any  pro- 
ceedings for  piracy  of  copyright  of  designs  under  tho  said  Copyright 
of  Designs  Acts  or  this  Act. 

SCHEDULE  REFERRED  To  IN  THE  FOI&EUOJNU  ACT. 

6  A  6  Vict  &  100. 
flO  Aug.  1842.] 

6  A  7  Vict  c  65. 
[22  Aug.  1MB.] 
18  A  14  Vict  c  104. 
[14  Aug.  1850.] 
14  Vict  c  a 
[11  April,  1861.] 


SI  ft  W  Vict. 
a  70. 


Penalty  on 
taming  artlolnn 
not  ao  mark-ad. 


Proceeding*  fo 
prevention  of 
piracy  may  lm 
InHtltutail  in  th< 
county  courts. 


Tho  pitXMHMllMJ 

of  County! 'our 
Acta  appllcatiU 
to  proflMmlliiga 
for  piracy  of 

'    llgtlll. 


<W| 


An  Act  to  consolidate  and  amend  tho  lawn  minting  to  (ho 
copyright  of  deeignn  for  onminontiug  article*  of  manu- 
facture. 

An  Act  to  amend  the  laws  relating  to  tho  «*»py light  of 
designs. 

An  Act  to  extend  and  amend  tho  Acts  rolatlng  to  thn  copy- 
right of  designs. 

An  Act  to  extend  tin-  proviMioii*  of  tho  honlgim  Ant  iMftO, 
and  to  give  protection  from  piracy  l.o  \mtnnn*  <<fthll/lling 
new  invention*  in  th<;  Exhibition  of   llm  Work*  of  In 
dastry  of  all  Nations  in  One  thousand  olghl  hundmd  and 
flftyn 
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24  &  25  Vict.  cap.  73. 


24  A  2«  Viot. 
C.73. 


An  Act  to  amend  the  Law  relating  to  the  Copyright  of  Desigu. 
[6th  August,  1861.] 


Whereas  by  an  Act  passed  in  the  session  holden  in  the  fifth  mi 
sixth  years  of  the  reign  of  Her  present  Majesty,  chapter  one  hundrat 
5*6  Vict  c.  ioa  intituled  "  An  Act  to  consolidate  and  amend  the  LawB  relating  ■ 
the  Copyright  of  Designs  for  ornamenting  Articles  of  Manufacture,"  \ 
it  was  enacted,  that  the  proprietor  of  every  such  design  as  tberai 
mentioned,  not  previously  published  either  within  the  united  Bafr 
dom  of  Great  Britain  and  Ireland  or  elsewhere,  should  have  the  MB 
right  to  apply  the  same  to  any  articles  of  manufacture,  or  to  any  sa& 
substances  as  therein  mentioned,  provided  the  same  were  done  witUi 
the  United  Kingdom  of  Great  Britain  and  Ireland,  for  the  reapectin 
terms  therein  mentioned,  and  should  have  such  copyright  m  «A 
designs  as  therein  provided  :  And  whereas  divers  Acts  have  aa* 
been  passed  extending  or  amending  the   said   recited  Ada:  tfi 
whereas  it  is  expedient  that  the  provisions  of  the  said  recited  M 
and  of  all  Acts  extending  or  amending  the  same,  should  apply  to 
designs,  and  to  the  application  of  such  designs,  within  the  meaniaj 
of  the  said  Acts,  whether  such  application  be  effected  within  tat 
United  Kingdom  or  elsewhere :  Be  it  enacted  by  the  Queen's  no* 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Loris 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 
5  a  s  viot  a  loo,      1.  That  the  said  recited  Act,  and  all  Acts  extending  or  nm""^ 
JSiu^ttMw8  -  *no  8ame»  8na^  oe  construed  as  if  the  words  "  provided  the  sameM 
right  or  d©2g?£  done  within  the  United  Kingdom  of  Great  Britain  and  Ireland"  hal 
not  been  contained  in  the  said  recited  Act ;  and  the  said  recited  Ad, 
and  all  Acts  extending  or  amending  the  same,  shall  apply  to  ever/ 
such  design  as  therein  referred  to,  whether  the  application  thereof  be 
done  within   the   United   Kingdom   or  elsewhere,  and  whether  the 
inventor  or  proprietor  of  such  design  be  or  be  not  a  subject  of  Her 
Majesty. 

2.  That  the  said  several  Acts  shall  not  be  construed  to  apply  to  the 
subjects  of  Her  Majesty  only. 


extended. 


Application  of 
Acta. 


25  &  26  Vict.  cap.  68. 

25  A  26  Vict.     An  AH  for  amending  the  Law  relating  to  Copyright  in  Work*  of  the  Fit* 
0,6a'  Arts,  and  for  repressing  the  Commission  of  Fraud  in  t  fie  Prod tutm 

and  Sale  of  such  Works.— [29th  July,  1862.] 

Whereas   by   law,    as    now   established,   the  authors   of   paintings 

drawings,  and  photographs  have  no  copyright  in  such  their  works, 

and  it  is  expedient  that  the  law  should  in  that  respect  be  amended: 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 

with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal*  and 

Commons,  in  this  present  Parliament  assembled,  and  by  the  authoritj 

of  the  same  as  follows  : 

Copyright  in  1.  The   author,    being   a   British    subject   or   resident   -within  the 

made "orwiduT  dominions  of   ^  Crown,  of  every  original   painting,   drawing,  anc 

vent  in  the  photograph  which   shall  be  or  shall  have   been  made   either  in  titf 

5?e1andfforhia      British  dominions  or  elsewhere,  and  which  shall  not  have  been  sole 

8eY©n  years        or  disposed  of  before  the  commencement  of  this  Act,  and  his  assigns 

after  his  death. 


8TATUTI8* 


•hall  have  the  sole  and  exclusive  right  of  copying,  Migrating 

unci  multiplying  such  (jointing  01  I  the  desi 

j?raph,  una  the  negative  thereof,  by  any 
any  sine,  k*T  the  t'  t   loon  uuthoi 

years  after  his  death;    provided   I  □  an)    [Minting  or 

negative  of  any  photograph,  shi  il I  for  the  tir-t 
he  passing  of  thin  Act  1>e  sold  or  disposed  of.  or  shall  bi  made 

or  on  behalf  of  any  Otbcr   person  |di 
ile  consideration,  the    person  so  selling  or   disposing   of   or 
i  xecuting  the  same  tdiull  not  retail 
it  be  expressly  reserved   to  liim  by  agreom* i  iting, 

I,  at  or  Im  tor.    fcha   lime  of  such  sale  or  d 
I  or  assignee  of  such  painting  ur  drawing,  or  of  such 
bolograM^  or  by  bhe  parson  Barer  on  irnoM  bohsU  IIm  ■w<i 
m  so  made  ur  cxecntea,  but  the  copyright  shall  beau. 
» or  assignee  of  snch  painting  or  drawing,  or  of  wtlve 

hotogr..|k  or  to  the  person  for  or  on  whose  behalf  the  same 
ted  j   nor  shall  the  vendee  or  assignee 
untied  to  any  Mich  copyright,  U  or  befor« 

if  snch  sale  or  disposition,  an  agreemen  igned  by 

»rson  so  soiling  or  disposing  of  the  same,  or  by  his  ag 
.  niiikll  have  been  made  to  that  effect* 


Miff  Vick 


tbi  j^ 


Nothing  her  diall  prejudice  the  righl  of  aW  person  CoprtW 

me  any  work  in  which  there  shall  bo  ?  or  to  JJJ2S 


\  '-TyHjcni  t 


a 


t  any  scene  a  tanding  that  there  may  bo  | 

tit  in  h  lentationof  such  jsejjiaosstr 

lor  this  Act  shall  U-  doomed  pfli  ove-  "" 

itate,  ami  shall  be  assignable  at  law,  and  every  assigntn 
',  and  ever,  to  nse  or  copy  by  any  moans  or  ^process  the  bs  £  i 

or  work  which  shall  be  the  sttlnect  *hall  be 

some  note  or  memorandum  .to  lie  signed  by  the 

of  the   copyright,  or  by   his  agent  appointed  for  that 
writing, 

shall  ho  kept  at  the  Hall  of  the  Stationers  Company,  by  iwi.trrtf  | 
1  by  the  said  company  for  the  purposes  of  the  Act  fig??  J*  ' 

Act 


jBBsjnd  i Im-  lm  of  fopvr^hi."  ■  book  *>r  books, 


by; 


of  Proprietors  of  Copyright   in 
sph*,"  wherein  shall  be  entered 
i  which  any  person  ihall  be  i 
> very  subso<| ncnt  assignment  of  am 
Adorn  shall  contain  a  statement  of  fine  a 
,  and  of  the  names  of  the  ; 
l>Iace  of  sbode  of  tln>  person  in  whi  copy 

virtur  thereof,  ami  of  the  name  and  plaoo  C 
"of  the  work  re  shall    be  such 

her  with  n  short  d<  of  the  nature  and 

Idftta  thereto,  «t  the  person  registering  anal 
ch.  ontlina.  or  nhotogr  i  said  work,  an 

ball  to  the  ben< 

ill  bo  anstainabl 

f  be  recoverable  in  respect  of  anything  done  before  re 

several  enactments   in  the  said  he  six 

pressnt  Msjasly  contained,  with  relation  to  keep 

tbitehy   required*  noa  the  ins  petition  thereof *  tb 

',  ami  the  delivery  of  certified  and  stamped  oo] 

m  of  pooh  copies  in  evidence,  the  malnng  of  false 


♦urn:  *ndp 

™*Sa^sUSL. 

*  \>  rv  uin»*8  Vict, 
r  flu-   A-  i.  ifid  ***• 

sj  h  <iL'ivt  m.-nt. 
ato,  and  of  the 


.it 


ysjsj  of 
regfalej 
nvofeaji 


i  vwvum  apply 
hereof,  the  |»oJ» 
entries  hi  jJJ£  * 


awasiaf  «S« 
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WAtffi  Vict. 


[Vnaltien  on  In- 
rrintrt'm^ut  of 
•opyrighL 


Penalties  on 
'nuidulent  pro- 
luctiona  and 
tales. 


I 


the  said  book,  and  the  production  in  evidence  of  papers  falsely  p* 
]>ortiiig  to  l)e  copies  of  entries  in  the  said  book,  the  application  to  tie 
courts  mid  judges  by  persons  aggrieved  by  entries  in  the  said  bod 
and  the  expunging  and  varying  such  entries,  shall  apply  to  the  bra 
or  lxioks  to  l>c  kept  bv  virtue  of  this  Act,  and  to  the  entries  mi 
assignments  of  copyright  and  proprietorship  therein  under  thi*  An. 
in  such  and  the  same  manner  as    if   such    enactments  were  ben  1' 
expressly  enacted  in  relation  thereto,  save  and  except  that  the  form  I 
of  entry  prescrilied  by  the  said  Act  of  the  .sixth  year  of  Her  presea   I 
Majesty  may  be  varied  to  meet  the  circumstances  of  the  case,  and  ( 
that  the  sum  to  be  demanded  by  the  officer  of  the  said  Company  of  , 
Stationers  for  making  any  entry  required  by  this  Act  shall  be  ok 
shilling  only. 

<>.  If  the  author  of  any  painting,  drawing,  or  photograph  inwhii 
there  shall  be  subsisting  copyright,  after  having  sold  or  disposed rf 
such  copyright,  or  if  any  otfter  person,  not  being  the  propnetorfcr 
the  time  being  of  copyright  in  any  painting,  drawing,  or  phofognpk. 
shall,  without  the  consent  of  such  proprietor,  repeat,  copy,  caboiulf 
i initiate,  or  otherwise  multiply  for  sale,  hire,  exhibition,  or  distribF 
tion,  or  cause  or  procure  to  be  repeated,  copied,  colourably  imitated, 
or  otherwise  multiplied  for  sale,  lure,  exhibition,  or  distribution,  uj 
such  work  or  the  design  thereof,  or,  knowing  that  any  such  rep* 
tion,  copy,  or  other  imitation  has  been  unlawfully  made,  shall  import 
into  any  |mrt  of  the  United  Kingdom,  or  sell,  publish,  let  to  tart, 
exhibit,  or  distribute,  or  offer  for  sale,  hire,  exhibition,  or  distribatks, 
or  cause  or  procure  to  be  imported,  sold,  published,  let  to  hire,  dt 
tributed,  or  offered  for  sale,  hire,  exhibition,  or  distribution,  any  repe- 
tition, cony,  or  imitation  of  the  said  work,  or  of  the  design  thereof, 
made  without  such  consent  as  aforesaid,  such  person  for  every  such 
offence  shall  forfeit  to  the  proprietor  of  the  copyright  for  the  time 
being  a  sum  not  exceeding  ten  pounds;  and  all  such  repetitions, 
copies,  and  imitations  made  without  such  consent  as  aforesaid,  ani 
all  negatives  of  photographs  made  for  the  purpose  of  obtaining  such 
copies,  shall  be  fori  cited  to  the  proprietor  of  the  copyright. 

7.  3S\>  person  shall  do  or  cause  to  be  done  any  or  either  of  the 
following  acts  ;  that  is  to  say, 

First,  no  person  shall  fraudulently  sign  or  otherwise  affix,  or 
fraudulently  cause  to  be  signed  or  otherwise  affixed,  to  or  upTii 
any  painting,  drawing,  or  photograph,  or  the  negative  thereof 
an}'  name,  initials,  or  monogram  : 
Secondly,  no  person  shall  fraudulently  sell,  publish,  exhibit,  or  dis- 
pose of,  or  offer  for  sale,  exhibition,  or  distribution,  any  painting, 
drawing,  or  photograph,  or  negative  of  a  photograph,  having 
thereon  the  name,  initials,  or  monogram  of  a  person  who  did  no; 
execute  or  make  such  work  : 
Thirdly,  no  person  shall  fraudulently  utter,  dispose  of,  or  put  oft. 
or  cause  to  be  uttered  or  disposed  of.  any  copy  or  colourable  imi- 
tation of  any  painting,  drawing,  or  photograph,  or  negative  of  a 
photograph,  whether  there  shall  be  subsisting  copyright  therein 
or  not,  as  ha\ing  been  made  or  executed  by  the  author  or  maker 
ot  the  original  work  from  which  such  copy  or  imitation  shall  have 
been  taken: 
Fourthly,  where  the  author  or  maker  of  any  painting,  drawing.  <>r 
photograph,  or  negative  of  a  photograph,  made  either  before  or 
after  the  passing  of  this  Act,  shall  have  sold  or  otherwise  parted* 
with  the  possession  of  such  work,  if  any  alteration  shall  after- 
wards be  made  therein  by  any  other  jiersou,  by  addition  or  other- 


r  ah< 

i 


DO  person  shall  bo  at  liberty,  during  the  life  of  the  nnthnr 
'maker  of  such  work,  without  his  coi  umkv  or  know- 

ingly to  sell  or  publish,  or  offer  far  lela,  end)  wor!  Qfl 

!i  work  iQ  lltered  ns  af'ircsnid,  or  of  any  part  thereof,  as  or 
for  the  unaltered  work  of  mofc  author  or  maker, 

pry  offender  l1«  section  shall,  upon  conviction,  forfeit  to 

"  a  gum  no  n  pounds,  or  not  exceed- 

I  any,  at  which  all  such  copies,  engravings, 
porks  shall  have  been  Hold  or  offered  for 
ngravings,  imitatic  red  works  shall  bo 

&  tvpresentaftives  of  the 
n,  whose  nam'  gram  shall  muduhmtly 

fllxed  thereto,  nr  r  i  mih  or  all 

mil    Ih.«   -o  fm  1  as  aforesaid:  Provided 

wij  a  section  shall  not  he  fa 

'      I  in  Mir,  r    mOfMMHin    h' 

nod  or  affixed,  or  to  whom  loofa  sporioiM  or  I 
to  fraudulently  or  falsely  ascribed  as  aforesaid,  shall 
l>een  living  at  or  within  twenty  years  next  before  the  time  when 

ie>  ofTiTtrc  mav  iiuvo  been  ooti 

iry  penalties  which  shall  be  inrurml,  and  nil 

it  ions,  and  all  other  effects  and  things  as  shall  have 

i  ii>i  to  this  A'  t,  and  pursuant  1 
hi  of  copyright  engravings,  may  be  recovered  by 
m  person  hereinbefore  and  in  any  such  Act  as  aforesaid  empowered 
i  me  respectively,  and  hereinafter  called  the  complainant 
-ilaincr,  as  follows  i 


a  e* 


d  and  Ire]  ling,  j»  Ea*i*adi 

nmary  pri  j  two  justices  having  juris-  le^od 

tho  party  anW 


arl  of  s.  n Unary  form,  in 

riff  <>r  the  county  where  the 
v   be  committed  or  the  ica,  who. 

offence  or  offences,  either  by  confession  of  the 


v  the  oath  or  affirm 
.,  »)•  i 
l«  r  initio*  aforesaid,  as  ej 

iff,  in  pronouncing  such  judgment   for  the 
■ 

the  event  of  so  Uy  or  penalties  and  costs  not 

the   same   by 
led  always,  that  it  shall  be  lawful  I 

ismiKnitig  the  action  and  assoQiieing  the 
liiirr  liable  in  ^*ponsea,and  any  j 
L  so  to  ho  pi  irnmaryaj 

shall  be  final  and  a 

i  suspension,  reduction,  or  otherwise. 

9*  In  any  action  in  any  of  Her  fclajc*  arte  of  record  at  i 

jTcsimiusterai  pyrighl  <*  ' 

iswortMoi'l  >r  the  court  in  wniou  such  action  la  peotl-  y  p 

If  or  def« 
iPpectiTcly,  10  make 

tactions  reaper* 
pection,  and  acoountand  the  proceedings  therein  respectively. 


»*k*aay 


mmm  m 
nan  eon 


700 


AFPEKDIZ. 


25  ft  36  Vict. 
c  68. 

Importation  of 
pirated  works 
prohibited. 


Application  in 
such  cases  of 
Customs  Acta. 


Baring  of  right 
to  bring  action 
for  damages. 


Provisions  of 
7  A  8  Vict.  c.  12. 
to  be  considered 
as  included  in 
this  Act 


10.  All  repetitions,  copies,  or  imitations  of  paintings*  drawings,  cr 
photographs,  wherein  or  in  the  design  whereof  there  shall  be  nk* 
sisting  copyright  under  this  Act,  and  all  repetitions,  copies,  andim** 
tions  of  the  design  of  any  snch  painting  or  drawing,  or  of  thenegitzn 
of  any  such  photograph,  which,  contrary  to  the  provisions  of  tins  Art. 
shall  have  been  made  in  any  foreign  State,  or  in  any  part  of  the 
British  dominions,  are  hereby  absolutely  prohibited  to  be  imported 
into  any  part  of  the  United  Kingdom,  except  by  or  with  the  cooME 
of  the  proprietor  of  the  copyright  thereof,  or  his  agent  authorised  b 
writing;  and  if  the  proprietor  of  any  such  copyright,  or  his  agent,  ahrf 
declare  that  any  £oods  imported  are  repetitions,  copies,  or  imitation 
of  any  such  painting,  drawing,  or  photograph,  or  of  the  negative  of 
any  such  photograph,  and  so  prohibited  as  aforesaid,  then  such  good* 
may  be  detained  by  the  officers  of  Her  Majesty's  customs. 

11.  If  the  author  of  any  painting,  drawing,  or  photograph,  in  whkl 
there  shall  be  subsisting  copyright,  after  having  sold  or  ot henna* 
disposed  of  such  copyright,  or  if  any  other  person,  not  being  the 
proprietor  for  the  time  being  of  such  copyright,  shall,  without  ik 
consent  of  such  proprietor,  repeat,  copy,  colourably  imitate,  or  other- 
wise multiply,  or  cause  or  procure  to  be  repeated^  copied,  coloonbh 
imitated,  or  otherwise  multiplied,  for  sale,  hire,  exhibition,  or  distri- 
bution, any  such  work  or  the  design  thereof,  or  the  negative  of  aof 
Buch  photograph,  or  shall  import  or  cause  to  be  imported  into  asr 
part  of  the  United  Kingdom,  or  sell,  publish,  let  to  hire,  exhibitor 
distribute,  or  offer  for  safe,  hire,  exhibition,  or  distribution,  or  cause  or 
procure  to  be  sold,  published,  let  to  hire,  exhibited,  or  distributed,  or 
offered  for  sale,  hire,  exhibition,  or  distribution,  any  repetition,  copy, 
or  imitation  of  such  work,  or  the  design  thereof,  or  the  negative  if 
any  such  photograph,  made  without  such  consent  as  aforesaid,  tha 
every  such  proprietor,  in  addition  to  the  remedies  hereby  given  fr 
the  recovery  of  any  such  penalties,  and  forfeiture  of  any  such  thinff 
as  aforesaid,  may  recover  damages  by  and  in  a  special  action  on  the 
case,  to  be  brought  against  the  person  so  offending,  and  may  in  swk 
action  recover  and  enforce  the  delivery  to  him  of  all  unlawful  rejec- 
tions, copies,  and  imitations,  and  negatives  of  photographs,  or  ntf? 
recover  aamages  for  the  retention  or  conversion  tnereof:  Provided  tfci 
nothing  herein  contained,  nor  any  proceeding,  conviction,  or  jofc- 
ment,  for  any  act  hereby  forbidden,  shall  affect  any  remedy  which  «J 
person 'aggrieved  by  such  act  may  be  entitled  to  either  at  law  or  ~ 
equity. 

12.  This  Act  shall  be  considered  as  including  the  provisions  of  t»| 
Act  passed  in  the  session  of  Parliament  held  in  the  seventh  *W 
eighth  years  of  Her  present  Majesty,  intituled  "  An  Act  to  amend  tk 
Law  relating  to  international  Copyright,"  in  the  same  manner  **• 
such  provisions  were  part  of  this  Act. 


I 


32  *  33  Vict. 
c  "24. 


32  &  33  Vict.  cap.  24. 

An  Art  to  ft-firnl  certain  Enactment*  ninthly  to  Keicfpapcr**  F»iiiij*'H 
and  other  PidJirathms.  oud  to  Printers,  Typefounders,  and  E-^ 
Room*.— [12///  July,  18(50.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  3 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Corns 
in  tins  present  Parliament  assembled,  and  by  the  authority  of  the  s 
as  follows  : 


■ 


8TATUTI8. 

1.  The  Acta  und  jwrte  of  Acta  described  in  the  Mi>t  schedule  to 
j   repealed,  btii 
iiro  sot  out  In  tfaa  second  schedule  to  • 
force  in  the  same  manner  as  if  they  WW  -in  the  body  I 

Act;  and  bhii  Art  .dndl  not  uHW-t  Una  validity  or  invalidity  < 
already  done  or  suffered,  or  any  right  or  title  already  acquired  or 

■dv  or  proceeding  in  raspeot  thereof,  and  all 
remedies  and  proceeding!'  may  he  had  and  continued  in  the  same 
manner  as  if  this  Art  hid  not  passed. 

2-  This  Act  may  be  cited  as  the  Newspapers,  Printers,  and  Reading 
Booms  Repeal  Act,  1809. 


FIR8T  SCHEDULE. 


Geo,  K  c  a 
Geo.  »,  c  79, 


ftin«vs,(L«& 


TUfe  Of  Art.  and  part  repeelea 


la  part. 

SO     Gen.      8     A 

l  ....     ; 

11     Om     4     A 

i  wui.  4.  *.;*. 


a   *  7   Will   4, 
e.7«, 

id  part 


f  A*Vi-:i 


a  A  «  tlala**, 
la  pert. 


An  Aol  for  the  more  effectually  preventing  •editions  meetings 

and  eaeemblies. 
An  Act  for  the  nmn?  effectual  suppression  of  eocie-\ 
lift  established  for  seditious  end  treasonable  pur-  fin     part; 
poses,  and  for  better  pro  von  ti  op  treasonable  and  f  namely,— 

seditious  practlo**     .  ) 

BsetSoos  fifteen  to  thirty-three,  bote  inclusive,  and  ao  much 
of  section*  thirty-four  to  thirty-nine  m  relates  to  tbe 
above-mentioned  sections* 

I  to  explain  and  amend  an  Act  paased  fn  the  thirty-ninth 
year  of  his  Majesty's  reign.  intituled  "Ad  Act  for  the  ■ON 
.*iou  of  societies  established  for  tedittou*  >nd 
trraJHi nable  puqjoeea,  and  for  better  preventing  treasonable 
and  seditious  prectioee,"  ao  far  as  reepecU  certain  ponaltiea  on 
printers  and  publishers. 
An  Art  to  regulate  the  collection  of  stamp  duties)  j0  rt 
Mid  n  respect  of  which  licences  may  be  >  B4nJJl  _J 

granted  by  the  commissioner  oj  stamps  in  Ireland)  w 

An  Aet  to  subject  certain  publications  In  the  duties  of  etempa 
upon  newspapers,  and  to  make  other  regulative  for  retrain 
lug  tbe  nt>UM-c  ■  rising  from  the  publication  of  blasphemous 
and  seditious  liMs. 

epesJ  no  nmrb  of  an  Art  of  the  sixtieth  year  of  his 
Ute  Majesty  King  George  the  Third,  for  the  more  effectual 
ii  vtntion  and  punishment  of  blasphemous  and  SsAttios* 
libela,  aa  relates  to  the  lumUmce  of  baniehment  for  the  second 


(Tenor,  ai 

[  Mh&fc 


and  to  provide  aome  further  remedy  i 
'  mj  libela. 


An  Act  to  reduce  the  duties  on  newejwpera,  end  t«\  •  rt  , 

amend  the  lawa  rotating  to  the  dutioe  on  news-  > ."     "J"     ' 

paper,  and  advertisement* mimm 

Except  sections  on*  to  four  (both  inclusive),  section*  thirty 


An    Act  to 


foor  and  thirty-fl  vt%  and  the  ecbedule. 


QsOffl 

mmfm 


an   Act  of  the  thirty -ninth  year  of    Kine 


las    lliti-l.    feu    the  mors  effectual  eui 


lor 


I  effectual  suppression 
and  treasonable  \ 


of 
purpoeas, 


and  for  preventing  treasonable  and  eedllious  w 

an  end  to  certain  proceeding*  uow  pending  under  the 

Mia 

*saimflatc  th*  stamp  duties  in  Oreet 


in  and  Ireland,  and  to  satin  rsgtbaVwei  fot  ) 

hundn  | 


collect  J  ng  and  managing  the  same  c 
day  of  October  one  thousand  eight 


in     part ; 

nam. 


forty -Ave 


The  fallowing  arorda  lo  section  twenty  "  and  alan  Urwaoe 


lo  any  person  to  ka*p  any  printing  preeees  and  types 


2Zf 


in  Ireland. 


for 


I 
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a  as*  Vict 

C.M. 


Date  of  Act 


APPENDIX. 


Title  of  Act,  and  part  repealed. 


9  A 10  Vict  c.  83, 
in  part 


16 


A    17 

69, 

in  part 


Vict. 


An  Act  to  amend  the  laws  relating  to  corresponding)  la  aft 

societies  and  the  licensing  of  lecture  rooms        „.)  BMtfr 

So  far  as  it  relates  to  any  proceedings  under  Us  flitV 

ments  repealed  by  this  schedule.  | 

An  Act  to  repeal  certain  stamp  duties  and  to  grants 

others  in  lien  thereof,  to  amend  the  laws  relating  r  Is  ml; 

to  stamp  duties,  and  to  make  perpetual  certamf  assMsjy- 

stamp  duties  in  Ireland        „J 

8o  much  of  section  twenty  as  makes  perpetual  tat  snd- 
sions  of  5  A  6  Vict  o.  82,  repealed  by  this  Act 


8EC0ND  8CHEDULS. 

The  enactments  in  this  schedule,  with  the  exception  of  sect  If  of 
6  ft  7  Will.  4,  c  76,  do  not  apply  to  Ireland. 

89  Geo.  8,  c  79. 
Section  twenty-eight 
Nothing  in  this  Act  contained  shall  extend  or  be  construed  to  extend  way 
papers  printed  by  the  authority  and  for  the  use  of  either  House  of  Paitiaasst 

Section  twenty-nine. 
Every  person  who  shall  print  any  paper  for  hire,  reward,  gain,  or  profit,  stst 
carefully  preserve  and'  keep  one  copy  (at  least)  of  every  paper  so  printed  by  sk 
or  her,  on  which  he  or  she  shall  write,  or  cause  to  be  written  or  printed,  is  far 
and  legible  characters,  the  name  and  place  of  abode  of  the  person  or  person  If 
whom  he  or  she  shall  be  employed  to  print  the  same ;  and  every  person  priatisr 
any  paper  for  hire,  reward,  gain,  or  profit  who  shall  omit  or  neglect  to  write  m 
cause  to  be  written  or  printed  as  aforesaid,  the  name  and  place  of  hMorherevplfj* 
on  one  of  such  printed  papers,  or  to  keep  or  preserve  the  same  for  the  spawd 
six  calendar  months  next  after  the  printing  thereof,  or  to  produce  and  show  mi 
same  to  any  justice  of  the  j>eace  who  within  the  said  space  of  six  calendar  masts! 
shall  require  to  see  tho  same,  shall  for  every  such  omission,  neglect,  or  refaw 
forfeit  and  lose  the  sum  of  twenty  pounds. 

Section  thirty-one. 
Nothing  herein  contained  shall  extend  to  the  impression  of  any  engraving,  a 
to  the  printing  by  letterpress  of  the  name,  or  the  name  and  address,  or  busioesjfl 
profession,  of  any  person,  and  the  articles  in  which  he  deals,  or  to  any  papers  fa 
the  sale  of  estates  or  goods  by  auction  or  otherwise. 

Section  thirty-four. 
No  person  shall  be  prosecuted  or  sued  for  any  penalty  imposed  by  this  Act 
unless  such  prosecution  shall  be  commenced,  or  such  action  shall  be  brought  whhii 
three  calendar  months  next  after  such  penalty  shall  have  been  incurred. 

Part  of  section  thirty-five. 

And  any  pecuniary  penalty  imposed  by  this  Act,  and  not  exceeding  thesama 
twenty  pounds,  shafl  and  may  be  recovered  before  any  justice  or  justices  of  tfc 
peace  for  the  county,  stewartry,  riding,  division,  city,  town,  or  place,  in  which  ta- 
same  shall  be  incurred,  or  the  person  having  incurred  the  same  shall  happen  to  be 
in  a  summary  way. 

Section  thirty-six. 

AH  pecuniary  penalties  hereinbefore  imposed  by  this  Act  shall,  when  recovers* 
in  a  summary  way  before  any  justice,  bo  applied  aud  disposed  of  in  manner  nereis- 
after  mentioned;' that  is  to  say,  one  moietv  thereof  to  the  informer  before  as] 
justice,  and  the  other  moiety  thereof  to  his  Majesty,  his  heirs  and  successors. 

51  G*\  3,  c  65. 
Section  three. 
Nothing  in  the  said  Act  of  the  thirty-ninth  year  of  King  George  the  Thiri 
reo>fiSin,er8  cnAl,ter  «*venty-nine,  or  jn  this  Act  contained  shall  extend  or  be  construed  to 
h*put  to  liank     eitont^  *°  mlulre  the  name  and  residence  of  the  printer  to  be  printed  upon  toy 


Not  to  extend  to 
paper*  printed 
by  authority  of 
Parliament 

Printers  to  keep 
a  eopy  of  erery 
paper  they  print 
and  write 
thereon  the 
name  and  abode 
of  their  em- 
ployer. 

Penalty  of  SOX. 
for  neglect  or 
refusing  to  pro- 
dace  the  copy 
within  six 
months. 


Not  to  extend  to 
impressions  of 
engravings  or 
the  printing 
names  and 
addresses. 

Prosecutions  to 
be  commenced 
within  three- 
months  after 
penalty  is 
incurred. 
Reoorery  of 
penalties. 


Application  of 
penalties. 


Name  and  resi- 
de 


STATUTES. 


bank  note,  or  bank  pout   bill  of    the  governor  •ml   nompany  of    th»'    Bank  of 
Rugleud.  ii|tou  ftov  III! 

other  irtimt'  ..Hi  of    MM^    01    i>t*>n    «inv    Mil    « »f    lading,    potto*    of 

■Mtusnon    b  upou  toy  trausft  r  or  analgia 

maul  of  any  public  stocks,  fund*,  or  other  mm  i    up«ni  »uiy  transfer  or 

SOat|Hinsiil  of  the  stocks  nl  oowjponj  authorised  or 

nod  hy  Act  of  Pertiaoi  n  any  *Ji vii1.«n,!  iron  for  any 

iblio  or  other  nock*,  foods,  no  or  upon  out  rooolpt  I 

fgOUllO,  or  UpoU    ftliy  pro  .uiy    i«f»T»Of 

court,  warrant,  order,  opors  printed  by  I    any  public 

board  or  public  officer  in  the  execution  of  the  dutk»  of  their  r**p> 

Uatsoding  tho  wools  or  any  part  of  the  a.iid  mvmi]  seem 
proceedings,  matter*,  itid  things  alorossJd  shell  hevs  bf«o  or  shall  bo  printed. 

6  ft  7  WilL  4,  c,  70. 


QIA  Vict, 

notoa,  h. 
or  to  any  neper 
printed  by 
authority  of  any 
public  noted  Jr 


If  soy  person  shall  file  any  bill  in  nny  court  for  tbo  discovery  of  the  name  of 
r  person  concerned  *e  printer,  publisher,  or  proprietor  of  *ny  newspaper,  or  of 
t  matters  rotative  to  the  pftbMg  or  |  ubl  labium  of  »uy  newspaper,  in  ordor  tho 
I  effectually  to  bring  or  carry  on  any  suit  or  notion  for  damage*  allsjred  to 


i  sustained  by  reason 


try  on  any  suit  or  action  for  damage*  alleged  to  jZmMmamnmaa 
of  any  slanderous  or  libel  loon  matter  Oonlsi**d  In  be  neJUweed  by 
r  such  unroot),  it  shall  not  he  burial  for  tho  defeu-  bill,  on 


r  such  newspaper  respecting  •  son  y 

to  plead  or  donor  to  wo  bill,  but  snob  dufi udant  ahull  bo  compellable  to 

I  the   * 


v  required;  w;»ys,  that  such  diaeovery  shall  not  bo 

of  m  evidence  or  otherwise  iu  oar  proceeding  against  tbo 
>  only  In  thnt  proceeding  for  which  tb<  discovery  is  made. 


s  ft  a  Vict,  o,  ii 

Section  two. 


Every  poroon  who  shall  print  any  paper  or  book  whatsoever  which  aliall  bo  Penalty  spon 
be  be  published  or  dtopnrsod,  and  who  aboil  not  uriot  npon  tbo  frost  of  £]****  tZJM 
w    nob  |«per,  if  the  same  sh  ill  l>e  printed  on  oo*  aide  only,  or  spon  tbo  Ami  JJJ^n^r?1^ 
loot  leaf  of  every  paper  or  bade  which  »hall  consist  of  wore  than  one  loot,  in  J(lttJJ 
character*,  bin  or  lor  name  and  usual   place  of  ebxk  or  business,  and 


w  pnroon  who  nhall  publish  or  disperse,  or  annint  In  publishing  or  dinprminjr.  nod  on 

K  printed  po|<or  or  hook  on  whloh  tbo  naoia  and  place  of  abode  of  tbo  person  pobuaT 
•arno  ahall  not  bo  printed  as  aforesaid,  shall  lor  srery  copy  of  snob  •»«* 
noted  by  him  or  her  forfeit  s  sum  not  more  than  five  pounds :  Provided 
ya,  that  nothing  I  lained  shall  be  construed  to  impose  any  POttalty 

r  person  for  printing  any  paper  ezosptsd  out  of  the  opersdoa  of  loo  sola 
be  tbirtv-ninth  year  of  Dag  Ooorgo  too  Third,  chapter  sevenly-nfosi 
too  said  Act  or  by  any  Act  mads  for  too  itnondirssot  tberoof. 


i»e  osse  nf  books  or  papers  printed  at  the  University  Press 

:  hrid#*\  the  printer.  Unload  of  pdotln^  bin  na 

Ik*  fotlosrlosr  words,  ■  Printed  at  to*  University  Press,  I 


Press.  Cambridge,"  an  the  cane  may  be. 


ftnoHM  f-'ur. 


of  Oxford  or  tho  As  io 
no  tbaveon.  shnll 
Oxford,*  or 


rrovhlsd  always,  that  It  shall  not  bn  Uwful  for  soy  person  or  ] 
sorer  to  sopisoeocs,  pronecoto,  enter,  or  file,  or  oaosn  ^  procure  to  I 

nd,  stitsred,  or  filod.  any  sotioo,  bill,  plaint,  or  inionnoUon  lo  aoy  of  Her  | 

rf  Jtore  madr  it  incurred  Or  ( 
nnder  the  provisions  of  thin  Aet,  onless  the  i 


any  sotioo,  bill, 
ooorta,  or  before  soy  jnstlou  . 

p  of  so;    " 


■  for  ton  reoovorr  o/  any  fl 
may  hswenfter  be  Inrorrod  i 


i  of  dm 
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89  fc  M  Vior.  9  ft  10  Vict  o.  88. 

c_Jt  Bcction  one. 

Proceedings  It  shall  not  be  lawful  for  any  person  or  persons  to  commence,  prosecute,  **. 

■hall  not  be  or  file,  or  cause  or  procure  to  be  commenced,  prosecuted,  entered,  or  ffiei,*] 

commenced  action,  bill,  plaint,  or  information  in  any  of  Her   Majesty's  courts,  or  before  m 

utiles*  to  Uie         justice  or  justices  of  the  peace,  against  any  person  or  person*  for  the  rewrajs 

Sfiopraof  Um>      anJ  fiuo  whicu  may  hereafter  be  incurred  under  the  provisions  of  the  Act  of* 

Crown,  thirty-ninth  year  of  King  George  the  Third,  chapter  seventy-nine,  tetostiDfli 

Act  unless  the  same  be  commenced,  prosecuted,  entered,  or  filed  in  the  mad 

Her  Majesty's  Attorney-General  or  Solicitor-General  in  England  or  Her  Hqtfri 

Advocate  in  Scotland,  and  every  action,  bill,  plaint,  or  information  which  swa 

commenced,  prosecuted,  entered  or  filed  in  the  name  or  names  of  any  other  p* 

son  or  persons  than  is  in  that  behalf  before  mentioned,  and  every  pnwwN 

thereupon  had,  shall  bo  null  and  void  to  all  intents  and  purposes. 


33  &  34  Vict.  cap.  79. 

SS  ft  84  Vict.    An  Act  for  further  Begulation  of  Unties    of  Postage,  and  for  flit 
c-™-  Purposes  relating  to  the  Tost  Office.— -{9th  August,  1870.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  wi&tt 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Comnoi 
in  this  present  Parliament  assembled,   and  by  the  authority  of  fl 
same,  as  follows : 
Short  title.  1.  This  Act  may  be  cited  as  "  The  Post  Office  Act,  1870.° 

Interpretation  2.  In  this  Act— 

of  terms.  "The  Treasury "    means  the  Commissioners    of   Her    Mftjttty 

Treasury  or  two  of  them : 
"  Treasury  warrant "  means  a  warrant  under   the  hands  of  i 

Treasury : 
"The    Postmaster-General"    means    Her   Majesty's    Postmaafa 

General : 

"  Post  Office  regulations "   means  regulations  made   by  the  Pa 

master- General. 

Channel  islands      3.  For  the  purposes  of  this  Act,  the  Channel  Islands  and  the  I 

and  isle  of  Man.  0f  ]£an  8nai]  (^  deemed  parts  of  the  United  Kingdom. 

R<  peal  and  4.  The  enactments  described  in  the  first  schedule  to  this  Act  sb 

limitation  of        from   and  immediately  after  the  thirtieth  day    of     September  c 

enactments.         thousand  eight  hundred  and  seventy,  be  repealed  ;  but  that  rep 

shall  not  affect  the  past  operation  of  any  of  those  enactments,  ort 

force  or  operation  of  any  Treasury  warrant  or  Post  Office  regulatk 

made,  or  the  validity  or  invalidity  of  anything  done  or  suffered, 

any  right,  title,  obligation,  or  liability  accrued,  before   that  rep 

takes  effect;    nor  shall  this  Act  interfere  with    the   prosecution 

institution  of  any  proceeding  in  respect  of  any  right,  title,  obligate 

or  liability  accrued  under,  or  any  offence  committed  against,  or  i 

penalty  or  forfeiture  incurred  under,  any  of  those  enactments  bel 

that  repeal  takes  effect;  and  section  four  of  and  schedule  (A.)  to  1 

Act  first  described  in  the  first  schedule  to  this  Act,  or  either  of  tb< 

shall  not  be  deemed  to  contain  or  affect  the  definition  of  a  newspa 

for  the  purposes  of  this  Act  or  of  any  other  enactment  regulating 

sending  of  newspapers  by  post. 

Allowance  for         5.  Where  any  person  is  possessed  of  any  newspaper  stamps  m 

■tMnpKShand.  usoless  DV  tms  Act.  tho  Commissioners  of  Inland  Revenue,  on  ap 

cation  within  six  months  after  the  thirtieth  day  of  September 

thousand  eight  hundred  and  seventy,  may  cancel  and  make  allows 

for  tho  same  as  in  case  of  spoiled  stamps. 
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G.  Any  publication  coming  within  the  following  description  shall     ss  *  m  vtct. 
Ibr  the  purposes  of  this  Act  be  deemed  a  newspaper,  (that  is  to  say,)         &  *•• 
maj  publication  consisting  wholly  or  in  great  part  of  political  or  other  certain  pubUee 
spMVB,  or  of  articles  relating  thereto,  or  to  other  current  topics,  with  ttoni  to  be 
'yim  without  advertisements ;  subject  to  these  conditions —  paper**  **"** 

|         That  it  be  printed  and  published  in  the  United  Kingdom ; 

That  it  be  published  in  numbers  at  intervals  of  not  more  than 
seven  days ; 
;         That  it  be  printed  on  a  sheet  or  sheets  unstitched ; 
>         That  it  have  the  full  title  and  date  of  publication  printed  at  the 
*  top  of  the  first  page,  and  the  whole  or  part  of  the  title  and 

\  the  date  of  publication  printed  at  the  top  of  every  subsequent 

Page. 

And  the  following  shall,  for  the  purposes  of  this  Act,  be  deemed  a 
mpplement  to  a  newspaper,  (that  is  to  say,)  a  publication  consisting 
^molly  or  in  great  part  of  matter  like  that  of  a  newspaper,  or  of 
^advertisements,  printed  on  a  sheet  or  sheets  or  a  piece  or  pieces  of 

* 3r,  unstitched,  or  consisting  wholly  or  in  part  of  engravings, 

its,  or  lithographs  illustrative  of  articles  in  the  newspaper ;  such 
'  'on  in  every  case  being  published  with  the  newspaper,  and 


pbmng  the  title  and  date  of  publication  of  the  newspaper  printed  at 
tAe  top  of  every  page,  or  at  the  top  of  every  sheet  or  side  on  which 
•ay  such  engraving,  print,  or  lithograph  appears. 

7.  The  proprietor  or  printer  of  any  newspaper  within  the  descrip-  Registration  of 
lion  aforesaid,  and  the  proprietor  or  printer  of  any  publication  whicn,  J6W-BH*IB  at 
X  fegard  being  had  to  the  proportion  of  advertisements  to  other  matter  FoBtOfi>00* 
:  ^herein,  is  not  within  the  description  aforesaid,  but  which  was  stamped 
f  J*  a  newspaper  before  the  passing  of  the  Act  lastly  mentioned  in  the 
<tftr*t  schedule  to  this  Act,  may  register  it  at  the  General  Post  Office 
|ftft  London,  at  such  time  in  each  year  and  in  such  form  and  with  such 
;§vYtkra]ara  as  the  Postmaster-General  from  time  to  time  directs, 
ijnfing  on  each  registration  such  fee  not  exceeding  five  shillings  as 
;4he  Postmaster-General,  with  the  approval  of  the  Treasury,  from  time 
£  to  time  directs. 

:  Hie  Postmaster-General  may  from  time  to  time  revise  the  register 
j$nd  remove  therefrom  any  publication  not  being  a  newspaper. 
(:  Hie  decision  of  the  Postmaster-General  on  the  admission  to  or 
| femoval  from  the  register  of  a  publication  shall  be  final,  save  that 
?3Jb»  Treasury  may,  if  they  think  fit,  on  the  application  of  any  person 
Interested,  reverse  or  modify  the  decision,  and  order  accordingly. 

Any  publication  for  the  time  being  on  the  register  shall  for  the 
jmrposes  of  this  Act  be  deemed  a  registered  newspaper. 
•    &  From  and  after  the  thirtieth  day  of  September  one  thousand  Pottage  on 
Jsjteht  hundred  and  seventy,  registered  newspapers,  book  packets,  o^PSSt"* 
jjenfcirn  or  sample  packets,  and  post  cards,  may  be  sent  by  post  pattern  or 
tweween  places  in  the  United  Kingdom,  at  the  following  rates  of  J^SSCr** 


On  a  registered  newspaper,  with  or  without  a  sup- 
plement or  supplements One  half  penny. 

On  each  registered  newspaper  in  a  packet  of  two  or 
more,  with  or  without  a  supplement  or  supple- 
ments   One  halfpenny. 

On  a  book  packet  or  pattern  or  sample  packet : — 

If  not  exceeding  two  ounces  in  weight  ...  One  halfpenny. 

If  exceeding  two  ounces  in  weight,  for  the  first 
z  z 
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SJAMVur. 
O  7«. 


Pu«t  omco 

regulation*. 


Saying  for 

Parliamentary 

proceedings. 


Newspapers 
under  arrange- 
ment or 
convention. 

Colonial  and 
foreign  postage 
of  newspapers. 


Colonial  and 
foreign  book, 
Ac.  post 


two  ounces  and  for  every  additional  two* 
ounces  or  fractional  part  of  two  ounces    ...  One  halfpanj 
On  a  poet  card  ,         ...  OnehaHpooq 

Provided  that  a  packet  of  two  or  more  registered  newapapen  ril 
or  without  a  supplement  or  supplements  shall  not  be  Habb  under  tV 
section  to  a  higher  rate  of  postage  than  the  rate  chargeable  on  fjbool 
packet  of  the  same  weight. 

9.  The  Postmaster-General  may  from  time  to  time,  with  tb 
approval  of  the  Treasury,  make,  in  relation  respectively  to  peg" 
tcred  newspapers,  book  packets,  pattern  or  sample  packets,  an 
post  cards,  sent  by  post,  such  regulations  as  he  thinks  fit,  for  ill  o 
any  of  the  following  purposes : — 

For  prescribing  and  regulating  the  times  and  modes  of  posting  ai 

delivery : 
For  prescribing  prepayment  and  regulating  the  mode  thereof: 
For  regulating  the  affixing  of  postage  stamps : 
For  prescribing  and  regulating  the  payment  again  of  postage  i 

case  of  re-direction : 
For  regulating  dimensions  and  maximum  weight  of  packets: 
For  regulating  the  nature  and  form  of  covers : 
For  prohibiting  or  restricting  the  printing  or  writing  of  maife  < 

communications  or  words : 
For  prohibiting  inclosures ; 
and  such  other  regulations  as  from  time  to  time  seem  eipediaat  I 
the  better  execution  of  this  Act. 

10.  Nothing  in  this  Act  or  in  any  Treasury  warrant  or  Post  Of 
regulations  shall  repeal  or  alter  any  provision  of  section  13,  16b 
17  of  the  Act  secondly  described  in  the  first  schedule  to  tha  All 
far  as  those  sections  relate  to  printed  votes  or  proceedings  of  Pari 
ment  addressed  to  places  in  the  United  Kingdom. 

11.  A  registered  newspaper  shall  be  deemed  a  newspaper  lor  t 
purposes  of  any  arrangement  or  convention  between  HerMajert 
Government  and  any  colonial  or  foreign  government  for  " 
advantages  for  newspapers  sent  by  post. 

12.  The  Treasury  may  from  time  to  time,  by  Treasury  

allow  any  newspapers,  British,  colonial,  or  foreign,  to  be  sent  hyp 
between  the  United  Kingdom  and  places  out  of  the  United  Kingoa 
or  between  places  out  of  the  United  Kingdom,  whether  through  i 
United  Kingdom  or  not,  at  such  rates  of  postage,  not  exceeding  tin 
pence  for  each  newspaper  irrespectively  of  any  colonial  or  forei; 
postage,  and  on  such  conditions,  as  they  think  fit,  and  accordi&f 
Post  Office  regulations  to  be  from  time  to  time  made  in  that  bekav 

Any  Treasury  warrant  and  Post  Office  regulations  made  in  tk 
behalf  before  the  passing  of  this  Act  are  hereby  confirmed ;  and  tl 
same  shall  continue  in  force  unless  and  until  altered  by  TreaK 
warrant  or  Post  Office  regulations  (as  the  case  may  be). 

13.  The  Treasury  from  time  to  time,  by  Treasury  warrant,  in 
regulate  the  sending  of  book  packets  and  pattern  or  sample  rtr*1 
by  post,  between  tho  United  Kingdom  and  places  out  of  theUnM 
Kingdom,  or  between  places  out  of  the  United  Kingdom,  wheti 
through  the  United  Kingdom  or  not,  and  in  relation  thereto  n 
prescribe  rates  of  postage,  weights,  and  other  matters. 

Any  Treasury  warrant  and  Tost  Office  regulations  made  in  tl 
behalf  before  the  passing  of  this  Act  are  hereby  confirmed ;  and  1 
same  shall  continue  in  force  unless  and  until  altered  by  Treast 
warrant  or  Post  Office  regulations  (as  the  case  may  be). 
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14.  If  *    question 


whether  any   publication,  not  being 


mua  a 
registered  newspaper,  is  a  new* paper  or  a  supplement*  or  whether 
<<«ket  is  a  nook  packet  or  pattern  or  sample  packet*  within  this 
Act  or  any  Treasury  warrant  or  Post  Office  regulations,  the  " 
thereon   of  the  Postmaster-General    shall  be    final, 


a* SI  Vict. 


Treasury  may,  if  they  tlrink  fit,  on  the  application  of  any  person 
interested,  reverse  or  modify  the  decision,  ana  order  accordingly. 

15.  If  sny  registered  or  other  newspaper,  supplement,  publication, 
book  packet,  pattern  or  sample  packet,  or  post  card,  is  sent  by  post 
otherwise  than  in  conformity  with  this  Act  or  any  Treasury  warrant 
or  Post  Office  regulations,  it  sludl  lie  either  returned  Id  Ins  render 
thereof  or  forwarded  to  its  destination,  in  e it  her  case  charged  with 
todh  rate  of  postage  not  exceeding  the  letter  rate  of  postage,  or 
without  uny  additional  charge,  as  the  Post  mas  ter-General,  with  the 
Bmroval  of  the  Treasury,  from  time  to  time  directs,  having  bean,  if 
necessary,  detained  and  opened  in  the  Post  Office, 

16.  A  book  packet,  pattern  or  sample  packet,  or  post  card  sent  by 
post  shall  be  deemed  a  post  letter,  within  the  Act  described  in  the 
second  schedule  to  this  Act. 

17.  Where  the  despatch  or  delivery  from  a  post-office  of  letters 
would  he  delayed  by  the  despatch  or  delivery  therefrom  at  the  same 
tiinr  of  book  packets,  pattern  or  sample  packets,  and  post  eta 

any  of  them,  the  same  or  any  of  them  may,  subject  and  according  to 
Post  Office  regulations,  be  detained  in  the  Post  Office  until  t>»«_- 
despatch  or  delivery  next  following  that  by  which  they  would  ordi- 
■erUy  be  despatched  or  delivered. 

The  Commissioners  of  Inland  Revenue  shall  froi  *  time 

provide  proper  dies  and  other  implements  for  denoting  by  adhesive  or 
etnlttssed  or  ttnpn*«e<i  stamps  or  otherwise  the  duties  of  postage  pay- 
in  the  United  Kingdom  under  this  Act  or  any  Treasury  warrant 


funnily  with 

Sj  i.  fta 


delivery  of  book 


Those  duties  shall  be  deemed  stamp  dutien,  and  shall  be  under  the 
management  of  the  tVimmimioners  of  Inland  Revenue, 

So  much  of  the  Act  secondly  described  in  the  first  schedule  to  this 
Act  as  relates  to  stamp  duties  under  that  Act  shall  apply  to  the  stamp 
duties  under  this  Act. 

A  newspaper  or  packet  sent  by  post  and  the  cover  thereof  (if  any) 

•hall  be  deemed  a  letter  or  cover  (as  the  ease  may  be)  within  section 

twenty-three  of  the  Act  secondly  described  in  the  first  schedule  to  this 

i  and  a  post  card  shall  be  deemed  a  letter  within  that  section,  and 

duties  under  this  Act  shall  be  deemed  to  be  comprised  in  the 

duties  in  that  section  referred  to. 

19.  It  shall  not  be  lawful  for  any  person  to  affix  to  a  letter,  news*  1 


*  packet,  or  card  sent  by  post,  or  to  the  J 
thereof  (if  any),  by  way  or  prepayment  of  postage  thereon,  an  , 
ised  or  impressed  stomp  cut  out  or  otherwise  separated  from  the  ■ 
or  Other  paper,  card,  or  thing  on  which  such  stamp  was  embossed 
although  such  stamp  has  not  been  before  sent  by  post 

newspaper,  supplement,  publication,  packet,  or  card  Is 
•cat  by  post  with  a  stamp  affixed  thereto  or  to  the  cover  thereof  (if 
any)  that  has  been  so  cut  out  or  separated,  the  postage  thereof  as  far 
sis  it  purports  to  be  prepaid  by  that  stamp  shall  be  deemed  to  be  not 


rof«sib 


The  Postmaster-General  may  from  time  to  time  with  the 
approval  of  the  Treasury  make  nuch  regulations  as  he  thinks  fit  for 
preventing  the  sending  or  delivery  by  post  of  indecent  or  obscene 

111 


•nteW*ftc  by 
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MUVUB. 
C7t 


if  of  Port 

ilattons,*e. 


prints,  paintings,  photographs,  lithographs,  engravings,  boob,  or 
cards,  or  of  other  indecent  or  obsoene  articles,  or  of  tetters,  ne 
papers,  supplements,  publications,  packets,  or  post  cards,  hiring 
thereon,  or  on  the  covers  thereof,  any  words,  marks,  or  designs  of  a 
indecent,  obsoene,  libellous,  or  grossly  offensive  character. 

21.  The  Documentary  Evidence  Act,  1868,  shall  have  effect  as  ifthe 
Postmaster-General  were  mentioned  in  the  first  column,  and  any 
secretary  or  assistant-secretary  of  the  Post  Office  were  mentioned  in 
the  second  column,  of  the  schedule  to  that  Act ;  and  any  approvil  of 
the  Treasury  under  this  Act  shall  be  deemed  an  order  within  that 
Act. 


f  «7  Will.  4,a  76, 
in  part. 


S  A  4  Vict  c.  96, 
is  part. 


11  A  12  Vict,  a  117. 

16  4  17  Vict.  c.  63, 
in  part. 


18  «  19  Vict  c  27. 


SCHEDULES. 

THE  FIRST  80HEDTJLB. 
EHAcrjuorra  Rkfkalkd. 


An  Act  to  reduce  the  duties 
•     to  amend  the  laws  w 

,      newspapers  and  advertisernents.. 
.         Sections  one  to  three  (both  inclusive), and  i 

four  and  thirty-fire. 
An    Act  for  the   regulation   of    the    duties) 

I     portage        

I  •      Section  eleven ;  sections  thirteen,  tirf-itm,  ; 

as  far  as  tho#e  three  sections  relate  to  printed  to*** 

proceedings  of  Parliament,  sddroseod  to  plasm  onto! 

the  United  Kingdom,  or  to  newspapers;  station  forty 


duties  on  newspapers,  and)  i_  rmr*. 
relating  to  the  dudes  onV'-ffl 
ertisemeats...         _        _j  ""^ 

— "-  "  •    •     *     -       Isssttsstsstr 

i  oO  isntft; 
...fna-rfj,- 

,  sud  ssvmts*. 

printed  toss  or 

to  plaosiosto? 
the  United  Kingdom,  or  to  newspapers;  section  forty- 
two;  seotioes  forty-four,  forty-five,  and  forty  aft,* 
far  as  those  three  sections  relate  to  newspapati;  ssi 


sections  forty- seven  to  fifty-one  (both  inclusive). 

An  Act  for  rendering  certain  newspapers  published  is  tsf 
Channel  Islands  and  the  Isle  of  Man  liable  to  postage. 

An  Act  to  repeal  certain  stamp  duties,  and  toS 
grant  others  in  lieu  thereof,  to  give  relief  with 


respect  to  the  stamp  duties  on  newspapers  and 
supplements  thereto,  to  repeal  the  duty  on  ad- 


inpart; 
namslj,- 


vertiaements,  and  otherwise  to  amend  the  laws 

relating  to  stamp  duties s 

Sections  three  and  four. 
An  Act  to  amend  the  laws  relating  to  the  stamp  duties  os 
.  .  .,    »__..._.  bypestcf 


newspapers,  and  to  provide  for  the 
printed  periodical  publications. 


THE  SECOND  8CHEDULE. 
Act  Retbbrkd  to. 

7  Will.  4,  A  1  Vict  c  86.— An  Act  for  consolidating  *be  laws  relative  to 
against  the  Post  Office  of  the  United  Kingdom,  and  for  regulating  the  judicial 
administration  of  the  Post  Office  laws,  and  for  explaining  certain 
expressions  employed  in  those  laws. 


COPYRIGHT   OP   DESIGNS. 


DIRECTIONS  ISSUED  BY  THE  BOARD  OF  TRADE. 


ORNAMENTAL  DESIGNS, 

Directions  foe  Registering  ajtd  Searching. 

Persons  proposing  to  register  a  design  for  ornamenting  an  article  uf 
manufacture,  must  bring  or  send  to  the  Designs  Office  i 

1,  Two  exactly   similar  copies,   drawings   (or  tracings),    not    in 

pencil,  photographs,  or  prints  thereof,  with  the  proper  f< 
J  The  name  ana  address  of  tbe  proprietor  or  proprietors,  or 
title  of  the  firm  under  which  he  or  thej  may  be  trading, 
together  with  their  place  of  abode*  or  place  of  carrying  on 
business,  distinctly  written  or  printed. 

;  timber  of  the  class  in  respect  of  which  such  registru 
is  intended  to  be  made,  except  it  be  for  sculpture. 
The  aforesaid  copies  may  constat  of  portions  of  the  manufactured 
Articles  (except  carpets,  oil-cloths,  and  woollen  shawls),  when  such 
can  conveniently  be  done  (as  in  the  ease  of  paper  hangings,  calico 
ts,  sVo.),  whieh,  as  well  as  the  drawings  or  tracings  (which  must 
ne  Axed),  <>r  print  i  <»f  lbs  design,  to  be  furnished  when  the  article  is 
of  such  a  nature  as  not  to  admit  of  being  pasted  in  a  book,  must, 
whether  coloured  or  not,  be  facsimiles  of  each  other. 

ild  paper  hangings  or  furnitures  exceed  forty-two  inches    in 
length*  by  twenty -three  inches  in  breadth,  drawings  will  be  required, 
bofl  they  must  not  exceed  these  dimensions. 
Applications  for  registering  may  be  made  in  the  following  form ; 

APPLICATION  TO  RBUI8TK& 
( ItUnk  Forms  msy  be  obtained  si  lbs  Offlos.) 

G  D.  Works,  ,  1*7  . 


nmnt  for  (ks  Minn 

■  ttagtBtrsr  of  tWigiM*  (8i*n«d)  AAiOx, 

DtotgiM  Oft**,  Loudon.  by  J.  F 

Tbe  person  bringing  a  design  must  take  an  acknowledgment  for  it, 
trill  bedeliv-  \m  on  payment  roper  fees, 

acknowledgment  must  be  nnxluced  on  application  for  she 
copy,  which  will  he  returned  in  exchange  w  the  same. 

•  If  not  BTOTtstossJIy*  strik*  out  itw*  word  ■  profisloaaDy." 

ySst*  tana*  M(«>f  seulptunV*  If  for  Mrulptur*,  or  tlw  rlnni  or 
Eassrt  est*  Ian  asm  sad  sddrest  si  tbn  proprietor,  in  tbe 
netnrtd  on  %h»  osrtiaosla 


form  ia  watok  H  to 


710  ApnorDix. 

A  design  may  be  registered  in  respect  of  one  or  mare  of  the  show 
classes,  according  aiais  intended  to  be  employed  in  one  or  man 
species  of  manufacture,  bat  a  separate  fee  must  be  paid,  and  too 
exactly  similar  copies  supplied,  on  account  of  each  separate  class,  sod 
all  such  registrations  must  be  made  at  the  same  time. 

After  the  design  has  been  registered,  one  of  die  two  copies,  driv- 
ings tor  tracings),  or  prints,  will  be  filed  at  the  office,  and  the  other 
returned  to  the  proprietor,  with  a  certificate  annexed,  on  which  wiO 
appear  the  mark  to  be  placed  on  each  article  of  znanofacture  to  which 
the  design  shall  haTe  been  applied. 

If  the  design  is  for  an  article  registered  under  Class  10,  no  marks 
required,  but  there  must  be  printed  on  such  article,  at  each  end  cf 
the  original  piece  thereof,  the  name  and  address  of  the  proprietor, 
and  the  word:  M  registered,"  together  with  the  years  for  which  the 
design  is  registered. 

If  the  design  is  for  sculpture,  no  mark  is  required  to  be  pfcced 
thereon  after  registration,  but  merel y  the  word  •  registered  "  and  the 
date  of  registration. 

If  the  design  is  for  provisional  registration,  no  mark  is  required  to 
be  placed  thereon  after  registration,  but  merely  the  words  "pro- 
TiskmaUy  registered  "  and  the  date  of  registration. 

Any  person  who  shall  put  the  registration  mark  on  any  design  not 
registered,  or  after  the  copyright  thereof  has  expired,  «•  liable  to 
forfeit  for  every  ench  offence  51. 

Tbasstsbs. 
In  case  of  the  transfer  of  a  design,  registered,  whether  provision- 
ally  or  completely,  the  certified  copy  thereof  most  be  transmitted  to 
the  registrar,  together  with  the  fee  and  forms  of  application  (which 
may  be  procured  at  the  office),  properly  filled  up  and  signed.  The 
transfer  will  then  be  registered  and  the  certified  copy  returned. 

Extension  of  Coptright. 

The  copyright  may  be  extended  in  certain  cases  in  provisions! 
registration,  for  a  term  not  exceeding  the  additional  term  of  six 
months,  and  in  complete  registration  for  a  term  not  exceeding  the 
additional  term  of  three  years,  as  the  Board  of  Trade  may  think  fit 

In  case  of  extension,  the  certified  copy,  together  with  the  proper 
fee,  should  be  delivered  at  the  Designs  Office  for  registration,  prior  to 
the  expiration  of  the  emitting  caf)yri<jht. 

Searches. 

All  designs  of  which  the  copyright  has  expired  may  be  inspected  si 
the  Designs  Office,  on  the  payment  of  the  proper  fee  ;  but  no  design, 
the  copyright  of  which  is  existing,  is  in  general  open  to  inspec- 
tion. Any  person,  however,  may,  by  application  at  the  office,  ana  on 
production  of  the  registration  mark,  except  in  Class  10,  of  any  par- 
ticular design,  be  furnished  with  a  certificate  of  search,  stating 
whether  the  copyright  be  in  existence,  and  in  respect  to  what  par- 
ticular article  of  manufacture  it  exists :  also,  the  term  of  such  copy- 
right and  the  date  of  registration,  and  the  name  and  address  of  the 
registered  proprietor  thereof. 

Any  party  may  also,  on  the  production  of  a  piece  of  the  manu- 
factured article  with  the  pattern  thereon,  together  with  the  registra- 
tion mark,  be  informed  whether  such  pattern,  supposed  to  be 
registered,  is  really  so  or  not. 

As  this  mark  is  not  applied  to  a  provisionally  registered  design,  or 
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ados  registered  under  Class  10,  certificates  of  search  for  i 
will  be  given  on  production  of  the  design,  or  a  co\ 
thereof,  with  the  number  and  date  of  registration. 
as  bringing  designs  to  be  registered,  on   delivering   thorn, 
l  compare  such  designs  together,  count  them,  and  see  that  the  name 
address  and  number  of  class  is  correctly  given,  and   exio 
their  certificates  previous  to  leaving  the  office,  to  see  that  the  name, 
Ac.,  is  correctly  entered,  as  no  error  can  afterwards  be  rectified . 
An  acknowledgment  of  its  receipt  will  be  delrvered,  on  oayraent  of 
i  fees,  to  the  person  bringing  a  design,  and  no  certified  ropy  of  a 
i  will  be  returned,  except  to  the  bearer  of  this  acknowledgment, 
must  be  produced  on  application  at  the  office  for  the  certified 
copy*  and  given  in  exchange  for  the  same. 

communications  for  the  registration  of  designs  may  be  made 
•  through  the  General  Post  Office,  directed  to  **  The  Registrar  of 
Design**  Office,  Loud  bv  anv  other  nod 

fivayance  i  and  provided  the  carriage  be  paid,  and  the  proper  foes, 
a   post-office   order   for   the   amount,   payable  at  the  p» 

,  to  J.  H.  Bowen.  '  inclosed,  the  dcsigni  will  bo 

/registered,  and  the  certified  copies  returned  to  tin >  proprietors 

i  of  ex  pease, 

Pottage  stamp*,  orders  upon  bankers  or  other  persons,  country 

nd  Scotch  bank  note*,  and  Light  gold,  cannot  be  received  in  payment 

I  hat 

Deaigm  Office,  No,  1,  Whitehall,  S.W.,  is  open  every  day.  be* 

ours  of  fen  in  the  morning  and  four  in  the  afternoon, 

m  which  time  inquiries  and  searches  may  be  made.     Designs 

I  transfers  are  registered  from  eleven  until  three. 

Directions  for  registering  designs  for  articles  of  utility  may  be 

L  at  the  office. 

By  order  of  the  Registrar, 


ORNAMENTAL. 
npTRjeitT  or  DfcstGX*  foil  Oax  axbxtixq  A&ticlbs  or  MAjnrrACTcaa. 

By  provisional  registration  under  the  Designs  Act,  1850  (13  &  14 

I  it  a  oopy  r  ne  year  (which  may  be  further  extended 

m  Tiths  by  order  of  sin  rioard  of  Trade)  is  giren  to  the  author 

i  nal  designs  for  ornamenting  any  article  of  maun* 

■ntan  or  mlsjtinoai    Dning  rabhttravi  khe  pmpnetcroflha  Aerign 
may  *  igbl  u>  apply  the  same  to  an  article  of  m 

ntmait  not,  undei  Ity  of  null  ht,  **ll  miy 

design  applied  thereto  until  after  oornnejle  regri*tra- 
whicfa  must  be  e : :  « >r  to  the  expiration  of  the  provisional 

'  complete  registration  under  the  D 

r  nrnpertr  is  gtv«  n  to  tin*  author  or  Proprietor 
f  any  new  or  original  design  for  ornamenting  sny  artido  of  manuftu- 
r  substance  for  the  various  terms  specified  in  the  following 
j  w  hich  terms  may  be  extended  under  ep*< 
Under  the  Design  70),  a  ennyrv  ' 

[ifen  for  articles  in  Class  10,  for  a  term  of  three  years,  subject  to  the 
r  ioeffpm  eon  tamed* 
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S.AitM«       fe        fe  fe. 

ft.  AMdM 


Da 
Da 


&  Bk*wk(noieomi»mtdm0»ma*7)  M 
9,  Tars,  thread  or  warp  (printed,  **,  «*) 
It.  Wo^^t^yyirM  nrirt*.**,  An*  < 

1L  Wo 

UL  WorentahT L-- " 

Da 


TABLE  OF 


i  in  all  oInmb,  one  year     _       ...        ...         —    la.< 

Transfer     ...       .-       M        «m    5 

Certifying  fanner  raglstaation  (to pern**  of4mijm%        .M    1 
OanoeUAtibn  or  aahstitstton  (aawdrnj  U>  dhow  er  QhaV  asl  ^ 

CAnasoajy}  •••        »■•        •••        •••        •••        •••         ***j 


i —     ~.     .M  6 ; 

yf          V     ...                •••                •••                •••                ...                •«•  SICCO 

ff   o  •••     •••     m—  •••     •••     ••• 

w   O  ...     •••     •••     ...     ...     ••• 

n     n  extended  term  of     ...        ...       ...  ditto 

„     „-  whole  term  of         ...        -•       ...  18  mourns 

if       O   «•»            •••           •*.           ...            ...           ...  S  Jwl 

„     9  .„        9  moejfbe 

„   10  ...        ...        •••        •••        ...        ...  8  yearn 

M   11 .. ditto 

f%   l*  »••        ...        ...        ...        ...        ...  *•  monjCBs 

„    „  extended  term  of      ...        ...        •„  1  year 

n    t«          do.        oa         •••        •••        •••  3  years 

„    „   whole  term  of          8  years 

,,   18 12  months 

In  all  the  18  Olaasea  (Copyright  not  extended) 
InClasseil18t8land4inolaaivet   do.     ... 
In  Cksera  6  to  18,  inclusive,  do.     ... 

Rogi>tratumof8aiifiwr9. 
Eachdeeigii .. 
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Transfer  ...         .. fSuueM  Regwtr*-,j   J** 

C*rU! yiuic  former  Regietrmtioa  (to  Proprietor)  1      lion  Fee,  but  (or  f  f   I 

OeaoaUeiiou  or  Sabetitmkm  Inecordsmg  fo  1     Sculptors,  each  I 

decree,  or  ordw  ie  CWrwy)        i    Design.  ) 


fnsjxrticm*,  fc>  of  Provisional  and  Complete 

8e*rch 0    1 

Inspections  of  all  the  designs  of  which  the  copyright  has  expired,)    •     0 

eech  quarter  or  put  of  quarter  of  en  hoar,  each  clues £ 

Teking  copies  of  expired  designs,  eeeh  boar  or  pert  of  *a  bour\  „     . 

esoh  oopy      .*     f 

T eking  copies  of  unexpired  designs  (according  to  Judge's  order)  for  I   ^    * 

esoh  hour  or  pert  of  en  hour,  eech  copy.. J 

Office  copies  of  e  design  will  be  charged  for  according  to  lbs  nature  of  the 

By  the  Designs  Act  of  1850,  a  protection  of  ft  nature  similar  to 
thftt  granted  for  designs  for  ornamenting  articles  of  manufacture  by 
i  Act  of  1842,  ia  granted  to  sculpture**,  models,  copies,  or  casts  of 
»  whole  or  part  of  the  human  figure,  or  of  animals,  for  the  term  or 
•x  pi  red  part  of  the  term,  daring  which  copyright  in  such  m 
e,  models,  copies,  or  casts  may  or  shall  exist  under  the  Sculpture 
Copyright  Acta,  and  the  fee  for  registering  the  samo  is  51. 
to  obtain  this  protection  it  is  necessary  i — 

1st*  That  the  design  should  not  have  been  published,  either  within 
the  United  Kingdom  of  Great  Britain  and  Ireland,  or  else- 
where, previous  to  its  registration- 
Slid.  That  after  provisional  registration,  every  cony  of  the  design 
should  have  thereon,  or  attached  thereto,  the  words  "  Pro- 
visionally Registered/'  and  the  date  of  registration. 
3rd.  That  after  complete  registration,  every  article  of  manufacture 
published  bv  the  proprietor  thereof,  to  which  such  design 
•hall  have  been  applied,  should  have  thereon,  or  attached 
thereto,  a  particular  mark,  which  will  be  exhibited  on  the 
certificate  of  registration. 
4th,  That  after  registration  of  sculpture  every  copy  thereof  should 
have  thereon,  or  attached  thereto,  the  word  '*  Registered,*' 
and  t  »f  registration. 

These  conditions  being  observed,  the  right  of  the  proprietor  is 
protected  from  piracy  by  ft  penalty  of  from  hL  to  301.  for  each  offence, 


each  individual  illegal  publication  or  sale  of  ft  design 

>  offence.  This  penalty  may  be  recovered  by  the  aggrieved  party 

it  by  a  sumi 


summary 


by  action  in  the  superior  or  county  courts, 
sding  before  two  magistrates, 
if  a  design  be  executed  by  the  author  on  behalf  of  another  \ 
for  a  valuable  consideration,  the  Utter  is  entitled  to  be  registered  as 
i  proprietor  thereof ;  and  any  person  purchasing  either  the  exclu- 
r  partial  right  to  use  the  design,  is  in  the  samo  way  equally 
it  ted  to  be  registered;    ami   for  the  purpose  of  facilitating  the 
1  thereof  a  short  form  (oopias  of  which  may  be  procured  at  the 
t  Office)  is  given  in  the  Aet 
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U8EFUIi. 
G0PTKI6HT  or  Design*  for  Articles  or  TTtilitt. 

By  provisional  registration  under  the  Designs  Act,  1850  (13  &  U 
Vict.  c.  104),  a  copyright  for  one  year  (which  may  be  farther 
extended  for  six  months  by  order  of  the  Board  of  Trade),  is  gran  to 
the  author  or  proprietor  of  any  new  or  original  design  for  the  alnpe 
or  configuration  either  of  the  whole  or  of  part  of  any  article  of  manu- 
facture, such  shape  or  configuration  having  reference  to  some  purpose 
of  utility,  whether  such  article  be  made  in  metal  or  any  other  sub- 
stance. During  such  terms  the  proprietor  of  the  design  may  sell  the 
right  to  apply  the  same  to  an  article  of  manufacture,  bait  *ust  not, 
under  the  penalty  of  nullifying  the  copyright,  sell  any  article  with 
the  design  applied  thereto,  until  after  complete  registration,  winch 
must  be  effected  prior  to  the  expiration  of  the  provisional  registration. 

By  complete  registration  under  the  Designs  Act,  1843  (6  &  7 
Vict.  c.  65,  a  copyright  of  three  years  is  given  to  the  author  or  pro- 
prietor of  any  new  or  original  design  for  the  shape  or  configurstioo 
either  of  the  whole  or  of  part  of  any  article  of  manufacture,  such 
shape  or  configuration  having  reference  to  some  puiuoso  of  utility, 
whether  such  article  be  made  in  metal  or  any  other  substance. 

To  obtain  this  protection  it  is  necessary — 

1st.  That  the  design  should  not  have  been  published  either 
within  the  tJnited  Kingdom  of  Great  Britain  and  Irekcd, 
or  elsewhere,  previous  to  its  registration. 
2nd.  That  after  registration,  or  provisional  registration,  every 
article  of  manufacture  made  according  to  such  design,  or  to 
which  such  design  iB  applied,  should  nave  upon  it  the  word 
"  registered,"  or  "  provisionally  registered,"  with  the  date  of 
registration. 

In  case  of  piracy  of  a  design  so  registered,  the  same  remedies 
are  given,  and  the  same  penalties  imposed  (from  57.  to  301.  for  each 
offence),  as  under  the  Ornamental  Designs  Act,  1842  (5  A  6  Vict. 
c.  100),  and  all  the  provisions  contained  in  the  latter  Act  relating  to 
the  transfer  of  ornamental  designs,  in  case  of  purchase  or  devolution 
of  a  copyright,  are  made  applicable  to  those  useful  designs  registered 
under  these  acts. 

In  addition  to  this,  a  penalty  of  not  more  than  57.  nor  loss  than  1/. 
is  imposed  upon  all  persons  marking,  selling,  or  advertising  for  sale 
any  article  as  "  registered,"  unless  the  design  for  such  article  has 
been  registered  under  ono  of  the  above  mentioned  Acts. 


Directions  for  Registering. 

Persons  proposing  to  register  a  design  for  purposes  of  utility,  must 
bring  or  send  to  the  Designs  Office  two  exactly  similar  drawings  or 
prints  thereof,  made  on  a  proper  geometric  scale,  marked  with  letters, 
figures  or  colours,  to  be  referred  to  as  hereinafter  mentioned,  together 
with  the  following 

Particulars. 
1st.  The  title  of  the  design. 

2nd.  The  name  and  address  of  the  proprietor  or  proprietors,  or  the 
title  of  the  firm  under  which  he  or  they  may  bo  trading, 
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tbgeAerwith  their  place  «f  abode,  4#  place  «f  carrying  on 

business,  disttnctiy  written  or  printed. 
And.  A   statement  in  the  following  form,  via.:  "The  purpose  <ef 

utility  to  which  the  shape  or  configuration  of  (the  new  parte 

of)  this  design  has  reference  is,"  £e*,£o* 
44b,  A  description  to  render  the  asm*  inteUa£fbie,  distmgnlshmg 

the  several  parts  of  the  design  by  reference  to  letters,  figures, 

or  colours. 
Ustn  ■  frsdfrsufffltohof  the  parts  of  ftadrawtofrs  which  wre  eld  wffi  be  ad- 
Jttoe\  vspspfc  stMS  as  toay  be  absotntel*  nsosstory  to  render  fee  purpose  of 
toil?  Or  to*  shape  of  the  new  parts  intelligible. 

Sam  A  short  sod  distinct  statement  of  such  part  or  parts  (if  any) 
as  shall  not  be  new  or  original,  as  regards  the  shape  or  con- 
figuration thereof  which  must  be  in  the  following  form,  via. : 
—{if  the  whole  design  is  new  etate)— "  The  whole  of  this 
design  is  new  in  so  ar  as  regards  the  shape  or  configuration 
thereof."  (If  there  are  any  old  parts  state) — "  The  ports  of 
this  design  whioh  are  not  new  or  original,  as  regards  the 
shape  or  conflgttration  thereof ,  are  those  marked  <A  B  0,  Ac.), 
or  coloured  {blue,  green,  Ac). 

NorB.—'the  above  particulars  most  be  given  in  the  aJarassid  order  nnder  their 

reral  heeds,  and  in  distinct  and  separate 


separate  paragraphs,  whioh  most  be  strictly 
tnflned  to  what  is  here  required  to  be  contained  fat  each. 

Specimen  Form. 


(TWe  of  the  Design.) 


(Name  of  the  Proprietor.) 

•••••••••••••••••••••••••••••••••to*  rt*fcM%««tfc*%M«*» 

(Address  ofr  the  Proprietor.) 


The 
(ike  New 


(The  Drawing  to  be  inserted  ham)  * 

(Statement  of  Utility.) 
of  Utility  to  which  the  Shape  or  Ooitfgmwlion  ef 
of)  this  Design  hat  reference  is...*.... MMM 

(Description.) 


(If  the  whole  besign  is  New  state-) 
The  whole  of  this  Design  is  New  in  so  for  as  regards  the  JShape 
or  (tofoaraUon  thereof. 

(If  there  are  any  Old  Parts  state  -) 
The  part*  of  this  Design  which  are  not  New  or  Original  as 
regards  the  Shape  or  Con/gtiration  thereof  are  those  marked,  ftct  fc 


1ft  metes. 
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Each  drawing  or  print,  together  with  the  whole  of  the  above  psfr 
coJaro,  most  be  drawn*  written,  or  printed  on  one  side  of  a  ahestof 
paper  or  parchment,  not  eTceeding  in  size  24  inches  by  15  ineaa; 
and  on  one  of  the  said  sheets,  on  the  same  side  on  which  are  the  aw. 
drawings  and  particulars  there  most  be  left  two  blank  spaces,  escfc  a* 
the  siae  of  6  inches  by  4  inches,  for  the  certificates  of  registration. 

The  above  regulation*,  which  have  been  made  by  the  Board  of  Tba\ 
most  be  strictly  complied  with. 

None*.— Parties  are  strongly  recommended  to  read  the  Actbefcre 
determining  to  register  then*  designs,  in  order  thai  they  may  be 
satisfied  as  to  the  nature,  extent,  and  comprehensiveness  of  the  pro- 
tection afforded  by  it;  and  further,  that  they  come  within  the  mawav, 
and  scope  of  the  Acts,  of  which  facts  the  registration  will  not  eoseto- 
tote  any  guarantee. 

TABLBS  OF  FEES. 


lfca 

Registering  design  - ...        M  lei 

Certifying  former  ntfmtrntion  (to  proprietor  of  demg*)        .M        ...  i 

Registering  and  oarafriiic  transfer      ...        .M         ...         ....       m  10 

Cancellation  or  substitution  (aooordmg  to  decrm  or  ardor  a»  Ctmcmy)  6  . 

Extension  of  copyright  ...        •••        M.        ...        ...        mm  10 

Stamp.       Van      ML 
Registering  design  ...        ...        ...        ...        ...  £5    ...  £b    ~  £W 

Certifying  former  registration  (to  proprietor  of  design)    5     ...     1    ...  f 

Registering  and  certifying  transfer      5     ...     1    ...  f 

Cancellation  or  substitution  (aooordmg  to  decree  or  1  t  , 

order  in  Chancery)  ...  J  •••     *    •••  * 

Inspection*,  <fa  of  Provisional  and  Complete  Registrations. 
Inspecting  register,  index  of  titles  and  names,  for  each  quarter  or 

part  of  quarter  of  an  hour  la 

Inspecting  designs,  unexpired  copyright,  each  design,  for  each  quarter 

or  part  of  quarter  of  an  hour  2 

Inspecting  designs,  expired  copyright,  each  volume,  for  each  quarter 

or  part  of  quarter  of  an  hour  1 

Inspecting  the  register  of  inventions,   under   the   ••  Protection  of 

Invention's  Act,  1851,"  for  each  quarter  or  part  of  quarter  of  an  hour  1 
Taking  copies  of  designs  unexpired  copyright  (according  to  judge's 

order},  for  each  hour  or  part  of  an  hour,  each  copy  2 

Taking  copies  of  designs,  expired  copyright,  for  each  hour  or  \mri  of 

an  hour,  each  copy  1 

Office  copies  of  a  design  will  be  charged  for  according  to  the 
nature  of  the  design. 


As  the  Designs  Acts,  1843  (6  &  7  Vict.  c.  65),  and  1850  (13  &  14 
Vict.  c.  104),  give  protection  only  to  the  shape  or  configuration  of 
articles  of  utility  (and  not  to  any  mechanical  action,  principle,  con- 
trivance, application,  or  adaptation  (except  in  so  far  as  these  may  be 
dependent  upon,  and  inseparable  from,  the  shape  or  configuration),  or 
to  the  material  of  which  the  article  may  be  composed),  no  design  will 
be  registered,  the  description  of,  or  statement  respecting  which,  shall 
contain  any  wording  suggestive  of  the  registration  being  for  any 
such  mechanical  action,  principle,  contrivance,  application,  or  adapta- 
tion, or  for  the  material  of  which  the  article  may  be  composed. 

With  this  exception  and  those  mentioned  in  the  Act,  1843,  clause  ix-, 
all  designs,  the  drawings  and  descriptions  of  which  are  properly 
prepared  and  made  out,  will,  on  payment  of  the  proper  fee,  be  regis- 
tered, without  reference  to  the  nature  or  extent  of  the  copyright 
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•ought  to  be  thereby  acquired ;  as  proprietors  of  designs  most  use 
their  own  discretion  in  judging  whether  or  not  the  design  proposed 
tat  registration  be  for  the  shape  or  configuration  of  an  article  of 
lUilfty  coming  within  the  meaning  and  scope  of  the  Acts  above  men- 
After  the  design  has  been  registered,  one  of  the  drawings  will  be 
(Ded  at  the  office,  and  the  other  returned  to  the  proprietor  duly 
■temped  and  certified. 

Parties  bringing  designs  to  this  office  before  half-past  12  o'clock, 
wffl  be  informed  after  3  o'clock  the  same  day,  whether  they  are 
approved  of;  and  if  so,  they  will  be  registered  the  following  day; 
aad  provided  the  fee  has  been  paid  before  half -past  1  o'clock  on  such 
clay,  the  certified  copies  will  be  ready  for  delivery  after  3  o'clock  on 
that  subsequent. 

An  acknowledgment  of  its  receipt  will  be  delivered,  on  payment  of 
the  fees,  to  the  person  bringing  a  design,  and  no  certified  copy  of  a 
design  will  be  returned,  except  to  the  bearer  of  this  acknowledgment, 
which  must  be  produced  on  application  at  the  office  for  the  certified 
copy,  and  given  in  exchange  for  the  same. 

TSANSFEE8. 

In  case  of  the  transfer  of  a  completely  registered  design,  a  copy 
thereof  [or  the  certified  copy,  provided  there  is  space  sufficient  thereon 
for  the  certificate,]  made  on  one  sheet  of  paper,  with  a  blank  space 
left  for  the  certificate,  must  be  transmitted  to  the  registrar,  together 
with  the  forms  of  application  (which  may  be  procured  at  the  office), 
properly  filled  up  and  signed ;  the  transfer  will  then  be  registered, 
and  a  certified  copy  returned. 

For  the  transfer  of  a  design  provisionally  registered,  a  new  copy 
will  not  be  required,  but  the  certified  copy  must  be  transmitted  to 
the  registrar  with  the  above-mentioned  forms. 

Extension  of  Copyright. 

The  copyright  may  be  extended  in  certain  cases  in  provisional 
registration,  for  a  term  not  exceeding  the  additional  term  of  six 
months,  as  the  Board  of  Trade  may  think  fit. 

In  case  of  extension,  the  certified  copy,  together  with  the  proper 
fee,  should  be  transmited  to  the  Designs  Office  for  registration,  prior 
to  the  expiration  of  the  existing  copyright. 

Persons  bringing  designs  to  be  registered,  on  delivering  their  designs, 
and  on  examining  then*  certificates,  previous  to  leaving  the  office, 
must  see  that  the  titles,  names,  Ac.,  are  correct,  as  no  error  can  after- 
wards be  rectified. 


Searches. 

An  index  of  the  titles  and  names  of  the  proprietors  of  all  the 
registered  designs  for  articles  of  utility  is  kept  at  the  Designs  Office, 
and  may  be  inspected  by  any  person,  and  extracts  made  from  it. 

Designs,  the  copyright  of  which  is  expired,  may  be  inspected,  and 
copied  at  the  office. 

Designs,  the  copyright  of  which  is  unexpired,  may  also  be  inspected, 
but  not  copied,  except  according  to  a  judge's  order. 
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All  commnninationB  lor  the  registration  of  w 
wnamontnl  or  useful  purposes,  may  be  made  either  through  i 
General  Port,  directed  to  "The  Begisfcrar  of  Designs,  Designs  Ofi 
TtH^i  8.W./'  or  by  any  other  mode  of  conveyance ;  and  provi 
the  carriage  be  paid,  and  the  proper  fees,  or  a  poet-office  order  fori 
amount,  pajahk  at  the  Poet-Office,  Charing-Crces,  to  J.  H.  Bar 
Bsq.,  he  iawkeed,  the  designs  will  be  diifr  register^  and  the  oarttf 
copies  returned  to  the  proprietor,  free  of  expense*. 


Postage  stamps,  orders  upon  bankers  or  other  persona,  batata  i 
mtry  bank  notes,  and  light  gold,  cannot  be 


ooontry  bank  notes,  and  light  gold,  cannot  be  received 

The*  Designs  Offiee,  No.  1,  Whitehall,  8.W.,  ia  apen  eesrrd 
fcaiimsiithe  honss  of  ten  in  the  lasrmng  and  finer  nsnaesJIanfl 
during  which  time  inquiries  and  searches  may  be  madsv  lananmi 
teansfim  ase  registered  from  eleven  until  three. 

Directions  for  registering  ornamental  dnaiajaa  may  also  be  paean 
a*  the  office. 

By  cedars*  the] 


FORMS  OF  AGREEMENT  BETWEEN  AUTHORS, 
PUBLISHERS,  Ac. 


!  far  pMitkiiuj  on  Term*  of  Division  e/  ProflU,  Publisher 
vnderlMng  nU  Expmw*  of  PubUeution. 

anditm  of  Agrjhmknt  between  A,  B.t  of  ,  and  0,  D.  j 

j  booksellers  and  publishers,  of  ,  dated 

be  said  A.  B.  agree*  to  prepare  for  publication  and  superintend 
through  the  press  It  is  hereby  agreed  between  the  said 

ties  that  the  said  C.  D.  and  E.  F.  shall  procure  such  work  to  be 
nted,  and  shall  publish  tin-  edition  of  the  said  work,  to 

t  of  not  exceeding  cooies,  and  shall   defray  the  ex- 

1  of  paper,  printing,  and  advertising,  and  account  to  the  said 
r  all  copies  sola  or  delivered  out  of  the  same,  giving  credit 
ly  for  the  trade  sale  Drice  they  the  said  ('.  D.  and  E,  F  ihaU  tbargo 
he  booksellers,  ana  being  allowed  a  commission  of  \ht 

.  011  the  amount  of  all  copies  sold  or  delivered  out  of  the  said 
and  a  warehouse  room  charge  of  per  annum.     The 

1  of  the  work  sold  or  delivered  out  by  the  said  0.  J),  and 
accounted  for  to  the  said  A,  B„  at  the  rate  of  [twenty-five  oopiea 
twen  i  In  consideration  of  which  the  said  G.  D.  and  E,  P. 

too  to  take  the  risk  arising  from  bad  debts  and  otherwise  attending 
1,  upon  themselves,  and  after  the  said  charges  are  refunded  by 
•  of  the  said  work,  the  profits  shall  be  divided  in  euua)  1 
the  said  A.  B.  and  the  said  (I  D.  and  E.  F.    The  account* 

, I  be  made  up  at  the  end  of  every  year,  and  the  moiety  of  profit*, 

any.  that  may  be  duu  to  the  said  A.  B,  shall  be  paid  to  him  by 

said  C  D,  and  E.  F,  in  the  month  of  following,     It  is 

eby  also  agreed  between  the  said  parties,  that,  should  a  further 

Lition  or  editions  of  the  said  work  be  reouired*  the)  said  C.  />.  and 

,  F.  shall  have  the  option  of  agreeing  with  the  said  A   B.  fur  the 

ling  and  publishing  the  same  upon  such  terms  a*  may  be  hero- 

1  agreed  upon.    It  is  also  further  agreed  between  the  said  Deities, 

,  sn  case  all  the  copies  of  the  abovenamed  edition  of  the  said  work 

I  not  be  sold  off  at  the  end  of  years  after  publication,  the 

j  C.  D.  and  E.  F,  shall  be  at  liberty,  but  shall  not  be  compellable, 

osa  of  the  remaining  copies  unsold  by  public  or  pri  vale  sale,  or 

1  manner  as  they  the  said  L\  D.  and  E.  F.  shall  deem  most  ad- 

j  and  shall  account  for  the  said  unsold  copies  at  such  price  or 

1  only  as  they  shall  actually  be  sold  for,  so  that  the  account  with 

moe  to  the  said  work  may  be  finally  settled  and  closed.    The 

' ,  B.  shall  ha  entitled  to  copies  of  the  said  work  free  of 

hi  witness  whereof  the  said  parties  have 

\  the  day  and  year  above  written* 


Another  Form. 
rouit    Of    Agefjulxnt    made  this  day  of 

thooaand  eight  hundred  and  seventy         ,  between  A.  B* 
,  of  the  one  perV  and   <\    l>    and   E.   F>. 
,  pubUahcrs,  of   the  other  part. 
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The  said  A.  B.  being  the  author  of  a  certain  book  intituled  , 

doth  hereby  agree  with  the  said  O.  D.  and  E.  F.y  that  they  shall  prat, 
reprint,  and  publish  the  same  on  the  following  conditions,  to  whkk 
they  also  agree. 

L  That  the  said  A.  B.  shall  fully  prepare  the  whole  of  the  said  book 
for  the  press  on  or  before  the  day  of  ,  18    ,  and 

that  he  will  correct  the  proof  sheets,  and  superintend  the  printing 
thereof. 

IL  That  the  said  C.  D.  and  E.  F.  shall  direct  the  mode  of  printing 
the  said  book,  and  shall  bear  and  pay  all  the  charges  thereof,  and  i 
publishing  the  same,  and  shall  take  all  the  risk  of  the  publication  on 
themselves. 

EEL  That  the  said  C.  D.  and  E.  F.  shall,  oat  of  the  produce  of  tint 
sale  of  the  said  book  in  the  first  instance  be  refunded  all  the  charges 
and  expenses  which  they  shall  have  incurred  respecting  the  said  book, 
after  which  the  profits  shall  be  divided  in  equal  moieties  between 
the  said  A.  B.  and  the  said  0.  D.  and  E.  F. 

TV.  That  the  accounts  shall  be  made  up  at  the  end  of  every  year, 
and  the  profits,  if  any,  be  then  divided. 

Y.  That  the  said  C.  D.  and  ^.^.shall  account  for  all  the  copies  whfek 
they  shall  Bell  of  the  said  book  at  the  wholesale  bookseller's  price, 
deducting  therefrom  a  commission  of  per  cent.,  they  taking 

the  risk  of  all  credits  which  they  shall  give  on  the  same. 

VI.  That  in  case  all  the  copies  of  the  said  book  shall  have  been 
sold  off,  and  a  second  or  any  subsequent  edition  of  the  said  book  be 
required  by  the  public,  the  said  A.  B.  shall  make  all  necessary  altera- 
tions and  additions  thereto,  and  the  said  C.  D.  and  E.  F.  shall  print 
and  publish  the  said  second  and  every  subsequent  edition  of  the  said 
book  on  the  above  conditions. 

VII.  That  in  case  all  the  copies  of  any  edition  of  the  said  work  shall 
not  be  sold  off  within  five  years  after  the  time  of  publication,  the  said 
C.  B.  and  E.  F.  shall  be  at  full  liberty  to  dispose  of  the  remaining 
copies  so  unsold,  either  by  public  auction  or  private  sale,  or  in  such 
manner  as  they  may  deem  most  advisable,  so  that  the  account  may 
be  finally  settled  and  closed. 

Witness  our  hands,  

License  to  Print  one  Edition  of  a  Work. 

Memorandum  of  Agreement  made  the  day  of  aj>. 

between  A.  B.t  of  ,  of  the  one  part,  and  C.  D.f  of  ,  of 

the  other  part. 

The  said  A.  B.,  being  the  author  of  a  certain  book,  entitled 
doth  hereby  agree  with  the  said  C.  D.  that  the  said  C.  D.t  for  the 
consideration  hereinafter  expressed,  shall  print,  publish,  and  sell  one 
edition  of  copies  of  tne  said  work,  the  said  A.  B.  reserving  to 

himself  the  general  copyright  in  the  said  work. 

The  said  A.  B.,  in  consideration  of  the  payments  hereinafter  agreed 
to  be  made  by  the  said  C.  B.,  doth  hereby  agree  with  the  said  C.  B. 
that  he  will  furnish  to  the  printer  to  be  employed  by  him,  fair  copy 
of  the  said  work,  and  will  superintend  the  printing  and  correct  tne 
proofs  thereof  in  the  usual  manner,  and  that  ne  will  duly  register  his 
title  as  proprietor  of  the  copyright  of  the  said  work,  and  will  not  print, 
publish,  or  sell,  and  will  not  authorise  any  other  person  to  print, 
publish,  or  sell,  any  and  other  copies  until  the  whole  of  the  said 
copies  have  been  disposed  of  by  the  said  C.  D.,  provided  the  said 
copies  are  sold  within  years  from  the  date  hereof. 
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The  said  0.  D.,  in  consideration  of  the  aforesaid  agreement  on  the 
part  of  the  said  A.  £.,  doth  hereby  agree  with  the  said  A.  B.  that  he 
will  pay  him,  the  said  A.  B.,  the  jBam  of  for  each  and  every 

oopy  of  the  said  copies,  payable  [quarterly,  half-yearly,  Ac.],  as 

fast  as  the  said  copies  shall  be  sold  or  otherwise  disposed  of;  he,  the 
said  CL  D.f  rendering  to  the  said  A.  B.  an  account  of  sales  of  the  said 
work,  at  the  expiration  of  months  from  the  day  of  the  first 

publication,  until  the  whole  shall  be  sold.    The  said  C.  D.  also  agrees  * 
to  give  to  the  said  A.  B.  copies  of  the  said  work,  well  bound 

and  free  of  charge,  as  soon  as  conveniently  may  be  done,  after  the 
manuscript  copy  has  been  furnished  by  the  said  A.  B. 

And  thesaia  C.  D.f  in  consideration  of  the  aforesaid  agreement  on 
the  part  of  the  said  ^  B.t  doth  hereby  further  agree  with  the  said<4.2?, 
that  he,  the  said  C.  D.t  will  not  print,  publish,  or  sell,  any  more  than 
the  said  copies,  until  authorised  by  the  said  A.  B.  or  his  legal 

representatives  in  writing;  it  being  understood  that  the  licence 
herein  contained  extends  only  to  one  edition  of  the  number  of  copies 
above  specified.    In  witness  whereof  Ac. 


Agreement  to  enlarge  a  Second  Edition  of  a  Booh,  and  correct  Proof 

of  the  same. 

HlEMORahdux  op  Agreement  made  the  day  of  a.d., 

between  A.  B.  of  of  the  one  part,  and  0.  D.  of 

of  the  other  part. 

The  said  A.  B.,  for  and  in  consideration  of  and  other  con- 

sideration herein  named,  hereby  agrees  with  the  said  0,  D,  to  examine, 
correct,  and  enlarge  the  work  known  as  ,  to  furnish  additional 

manuscript  matter  for  the  edition  of  the  work,  and  to  enlarge 

the  index  and  make  it  full  and  complete. 

It  is  understood  and  agreed  that  the  new  edition  of  the  work  shall 
be  of  the  same  sized  page  as  the  present  work,  and  contain  an  equal 
amount  of  matter  on  each  page,  and  that  the  additional  matter 
furnished  shall  enlarge  the  work  not  less  than  pages*  Mid 

shall  be  furnished  to  the  said  C.  D.t  commencing  on  the 

The  said  A.  B.  is  to  examine  and  to  correct  the  proof  sheets  as  fast 
as  they  shall  be  furnished,  and  to  complete  the  inaex  as  soon  as  may 
be  after  the  whole  signatures  of  the  text  shall  be  ready  for  him  for 
that  purpose. 

The  said  0.  D.,  on  his  part,  agrees  to  print  the  said  work  as  tho 
matter  shall  be  furnished,  to  furnish  the  said  A.  B.  with  a  oopy  of  tho 
work  by  signatures,  as  each  signature  shall  be  worked  off,  for  tho 
purpose  of  arranging  the  index;  to  furnish  the  said  A.  B.  with 
copies  of  the  work,  as  soon  as  they  can  be  conveniently 
finished,  and  to  pay  the  said  A.  B.  the  sum  of  on  the  day  tho 

last  proof  sheet  is  corrected  for  the  press.    In  witness  whereof,  Ac. 


Reservation  by  Artist  of  Copyright  in  a  Painting,  Drawing,  or 
Photograph,  to  be  taken  from  Vendee,  or  Assignee,  or  Person  for 
whom  the  Work  is  executed  (wnder  25  £-  26  Vict.  c.  68, 8. 1). 

It  is  hereby  agreed  between  A.  B.t  residing  at  in  the  United 

Kingdom,  and  G.  D.t  of  ,  that  the  copyright  (Registered 

No.  )  of  the  [painting,  Ac.],  entitled  representing 

AAA 
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made  by  the  said  A.  B.f  and  now  [sold,  assigned,  and  disposed  of]  for 
the -first  time,  to  me  [or  now  executed  on  my  behalf]  is  reserredto 
the  said  A.  B. 
Date  (Signed)  (7.  D. 


Agreement  to  Assign  CopyriglU  to  Vendee  or  Assignee  of  Painting, 
Drawing,  or  Photograph  (under  25  Sf  26  Vict.  c.  68,  •.  1). 

It  is  hereby  agreed  between  A.  B.t  residing  at  in  the  United 

Kingdom  [artist,  photographer,  Ao-l  and  O.  D.,  of  ,  in  con- 

sideration of  the  sum  of  over  and  above  the  price  of  the 

work  hereinafter  described,  paid  by  the  said  0.  D.  to  the  said  JL  A, 
that  the  said  0.  D.  is  entitled  to  the  oopyright  in  the  [painting 
drawing,  or  photograph]  made  by  the  saia  A.  B.,  entitled 
and  representing  *  ,  now  first  sold  and  disposed  of  to  tat 

said  CD. 

Date.  (Signed)        A.  B. 

lor] 

E.  F.t  agent  of  the  said  J.  A 


For  forms  of  transfer  of  oopyright  in  designs,  and  authority  tc 
register,  vide  ante,  p.  622. 

For  forms  of  request  to  register  copyright  in  designs,  vid$  mtt 
p.  62a 


FORMS  OF  PLEADINGS  (COPYRIGHT). 


DlCLtftATIOafS. 


For  Infringement  of  Copyright  in  a  Book  by  printing  Cop\44. 

In  the  Queens  Bench  [or  Common  Plow,  or  Exchequer  of  Plena.] 

The  day  ,  *.o. 

6). — A*  B.  by  C*  Z>„  his  attorney  [or  in  person,  *w  th*  «om  may 

/?.  F.<  fur  that  the  plaintiff  wan  the  proprietor  of  *  subsisting 

bt  in  a  book  *jnt it li*ti  ,  ami  tin*  defendant,  alter  the 

j  of  the  Act  of  Parliament  passed  in  the  sixth  year  of  the  reign 

Queen  Victoria,  to  amend  the  law  of  copyright,  did,  without  the 

ent  in  writing  of  the  plaintiff,  so  then  being  such  proprietor  as 

aid,  and  contrary  to  the  said  statute,  print  and  cause  to  be 

I  for  sale  [and  for  exportation]  divers  copies  of  the  said  hook  ; 

1  tho  plaintiff  has  been  prevented  from  selling  divers  copies  of 

Ux>k,  tad  lii*  profits  in  the  said  copyright  have  been  dimi- 

l ;  and  the  plaintiff  claims  £ 

(From  Bullen  and  Leake's  Precedents,  p.  I 

For  a  similar  count  see  Boomy  v.  Davidson  (4  D.  &  L.  U7)  (an 
action  for  infringing  the  copyright  in  a  song,  by  printing  and  selling 
capita). 

If  the  plaintiff  wishes  also  to  get  an  injunction,  add  (after  the  words 
"and  the  plaintiff  claims  £  "), 

"  And  the  plaintiff  also  claims  a  writ  of  injunction  to  restrain  the 
from  the  continuance  and  rejM'tition  of  tht*  injuries  above 
1  of,  and  the  committal  of  other  injuries  of  a  like  kind 
to  the  same  right" 


Jaunt  for  Infringement  of 

rofiUmt 


I  Periodfad  Work  by  printing 
mother. 


That  the  plaintiff  was  the  proprietor  of  a  periodical  work  called 

T)«  rn!  a|  tin    < % prnght  therein,  and  of  and  in  all  the 

m  therein,  pi  whm  y  <>rk  an  entry  had,  before  this 

been  hnntiff  duly  made  in  the  registry-book  of  the 

Jooers  Company,  as  required  by  the  statute  in  that  behalf;  yet 

i  defendant  wrongfully,  and  without  the  consent  in  writing  of  tho 

"  itiff,  printed  for  sale,  and  cold  in  a  periodical  work  called  "  Ths 

divers  portions  of  the  said  articles  contained  in  the  plain- 

i  said  periodical,  and  in  which  the  plaintiff  had  such  copyright 

aforesaid,  and  thereby  pirated  the  said  articles,  and  inj 

<  ■  said  copyright,  and  diminished  his  profits  of  and  in  the 
;  and  the  plaintiff  claims  £ 
i  8wmt  T.  Bcnning  (16  0.  B.  159). 
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Count  for  Infringement-  of  Copyright  in  a  Musical  Composition  ty 
Printing  it  for  Sale. 

That  at  the  time  of  the  committing  by  the  defendant  of  the  grievances 
hereinafter  mentioned,  and  after  the  passing  of  a  certain  Act  of 
Parliament  made  and  passed  in  the  sixth  year  of  the  reign  of  oar  Lady 
the  now  Queen,  intituled,  "An  Act  to  Amend  the  Law  of  Copyright, 
the  plaintiff  was,  and  from  thence  has  been  and  is,  the  proprietor  of 
the  copyright  in  a  certain  book,  to  wit,  a  musical  composition  called 
,  under  and  according  to  the  provisions  of  the  said  statute 
in  such  case  made  and  provided,  yet  the  defendant  did,  without  the 
consent  in  writing  of  the  plaintiff,  so  then  being  the  proprietor  of 
such  copyright  as  aforesaid,  print,  and  cause  to  be  printed,  for  sale, 
divers  copies  of  the  said  book,  contrary  to  the  form  ot  the  said  statute 
in  such  case  made,  whereby  the  plaintiff  was  and  is  greatly  damnified; 
and  the  plaintiff  claims  £ 

See  Jeffreys  v.  Boosey  (4  Ho.  Lords  Gas.  815;  24  K  J.  81,  Ex.) 
Codes  v.  Purday  (5  C.  B.  860) ;  iBooeey  v.  Purday  (4  Ex.  145) 
Clementi  v.  Walker  (2  B.  &  C.  861) ;  NoveUo  v.  Sttdlow  (12  C.B.  177) 
ChappeU  v.  Davidson  (18  C.  B.  197). 

For  examples  of  counts  for  infringement  of  copyright  in  a  sang, 
having  the  singer's  likeness  on  the  outside,  by  printing  and  selling 
imitations,  see  ChappeU  v.  Davidson  (18  G.  B.  194;  25  L.  J.  22,  C.  P.) 


For  Infringing  the  Copyright  in  a  Booh  by  selling  Copies  unktwfu&f 

printed. 
That  the  plaintiff  was  the  proprietor  of  a  subsisting  copyright  in  ft 
book  entitled  ,  and  after  the  passing  of  the  Act  of  Parliament, 

passed  in  the  sixth  year  of  the  reign  of  Queen  Victoria,  to  amend  the 
law  of  copyright,  divers  copies  of  the  said  book  had,  without  the  consent 
in  writing  of  the  plaintiff,  so  then  being  such  proprietor  as  aforesaid, 
and  contrary  to  the  said  statute,  been  printed  by  one  A.  B.  for  sale; 
and  the  defendant,  well-knowing  the  premises,  afterwards,  without  the 
consent  in  writing  of  the  plaintiff,  so  being  such  proprietor  as  afore- 
said, and  contrary  to  the  said  statute,  sold  [and  published  and  exposed 
to  sale  and  hire]  divers  copies  of  the  said  book  which  had  been  so 
printed  as  aforesaid ;  whereby  the  plaintiff  was  prevented  from  selling 
divers  copies  of  the  said  book,  and  his  profits  in  the  said  copyright 
have  been  diminished. 

(From  Bullen  and  Leake's  Precedents,  p.  297.) 

For  Infringement  of  the  Copyright  in  a  Print  by  means  of  Photography* 
That  before  and  at  the  time  of  the  committing  by  the  defendants  of 
the  respective  grievances  hereinafter  mentioned,  the  plaintiff  was, 
and  from  thence  hitherto  has  been  and  still  is,  the  proprietor  of  a 
certain  print  called  ,  which  said  print  the  plaintiff  had, 

before  the  committing  of  the  said  grievances,  caused  to  be  engraved 
from  a  picture  by  ,  and  which  said  print  had  been  and  was  so 

engraved  and  taken  from  the  said  picture  in  that  part  of  Great 
Britain  called  England,  and  such  print  had  been  and  was  printed  and 
first  published  within  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  England,  and  such  print  had  been  and  was 
so  first  published  on  the       *         day  of  ,  a.d.  and  within 

twenty-eight  years  before  the  committing  of  the  said  grievances,  or 
any  or  either  of  them,  and  which  said  day  of  tho  said  first  publishing 
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of  the  said  print,  together  with  the  name  of  the  plaintiff  (wh< 

was,  and  from  thence  hitherto  has  been  and  still 

the  said  print),  was  before  and  at  the  time  the  said  nrint  was  so  first 

hea  as  aforesaid,  and  from  thence  continually  hitherto,  truly 
engraved  upon  each  plate  upon  which  the  said  WguififlA  was  made, 
and  from  which  the  said  print*  are  printed,  and  which  said  day  of  the 
said  tir^t  publishing  of  the  said  print,  together  with  the  name  of  the 
plaintiffs,  was  truly  printed  upon  every  print  taken  or  printed  from 
such  j  any  or  either  of  them,  and  at  the  several  times  of  the 

committing  by  the  defendants  of  the  resnective  grievances  hereinafter 
mentioned,  the  plaintiff  was  entitled  under  the  Acts  of  Parliam* 
that  behalf  to  the  sole  right  and  liberty  of  printing  and  reprinting 
the  said  print,  yet  the  defendants,  well  knowing  the  premises  bill 
contriving,  and  wrongfully  and  fraudulently  intending  to  injure  the 
plaintiff,  and  to  deprive  him  of  the  profits  and  advantages  which  li 
might  and  otherwise  would  have  derived  from  the  said  print,  and 
also  to  deprive  him  of  his  copyright  therein,  hrnloforo  and  aft.. 
passing  or  an  Act  of  Parliament  passed  in  the  seventeenth  year  uf 
the  reign  of  his  late  Majesty  King  George  tho  Third,  intituled,  "An 
Act  for  more  effectually  securing  tho  Property  of  Print*  to  Inventors 
and  Engravers,  by  enabling  th«n»  to  sue  for  and  recover  Penalties  in 
certain  eases,**  and  within  six  calendar  months  next  before  the  com- 
mencement of  this  suit,  and  within  twenty-eight  years  from  the  said 
first  publishing  of  the  said  print,  wrongfully,  and  without  the  consent 
in  writing  of  the  plaintiff,  signed  by  him,  or  any  other  consent  i 
plaintiff,  did  on  divers  day*  and  times  before  the  commencement  of  this 

i  England  aforesaid,  copy  in  the  whole  tile  said  print  contrary  to 
f  the  statute  in  such  case  made  and  provided,  [//  th+ 
defendant*  have  alto  copied  ike  print  in  pari  add]  And  the  defendants, 
further  contriving  and  intending  as  aforesaid,  and  within  six  enlcmdar 
mtmtthi  next  before  the  commencement  of  tin-  suiti  end  within 
twenty -eight  years  from  the  said  first  publishing  of  the  said  print, 
wrongfully  and  fraudulently,  and  without  the  consent  in  writing  of 
IT,  signed  by  him,  or  any  other  consent  of  or  from  the 
plaint t IV.  ami  in  England  aforesaid,  did  on  divers  days  and  times  unlaw- 
fully copy  in  part  the  said  print  contrary  to  the  form  of  the  statute  in 

.we  made  and  provided.    [  If  the  defendant*  have  told  copies  add] 

•fondant*  further  contriving  and  intending  as  aforesaid, 

and  w  1 1  .dendar  months  next  before  the  commencement  of  this 

nd  within  twenty-eight  years  after  the  said  first  on' 
the  said  print,  wrongfully  and  fraudulently,  and  without  tnecon*< 

u«cnt  of  or  from 
t  gland  aforesaid,  did  on  divers  days  and  1 ' 


nlaw 
tbtUht? 


fully  publish  and  sell,  or  otherwise  dispose  of,  and  procure  to  be 
hbi,  sold,  and  ot  1 


uitrary  to  tho  statute  in  such  case  mad 
8ee  0m«                                 L  T.  N.  %  08 1   L  Hep.  2  C,  P.  410, 
ML.  J    I9s\  a  RJ.  _ 

Infringement  of  Copyright  in  a  Print  by  Belling  Gopietfnm  a 
ipurioxu  Plate. 

Copy  preceding  preemUnt  down  to  the  end  of  the  word  "  plnintitV 
lint  2<  i  Urn  proceed  i  Did  imlawfuHy  pubbsh  and  sell,  and 

cmosc  and  procure  to  bo  published  and  sold  divers  base  copies 

whereof  the  plaintiff  so  was  the  proprietor  as  »/or*«ajd, 
coptos  were  engm  made  witl  «f  tie 
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plaintiff,  and  against  his  will,  and  did  expose  to  sale  divere  other 
copies  of  the  same  print  without  the  consent  in  writing  and  again* 
the  will  of  the  plaintiff,  and  did  engrave,  etch,  and  work,  and  cow, 
and  sell,  and  caused  to  be  engraved,  etched,  and  worked,  and  copied, 
and  sold,  in  part  by  varying  from  the  main  design,  divers  other  copia 
of  the  same  prints,  without  the  consent  in  writing  and  against  the  will 
of  the  plaintiff,  by  means  whereof  the  plaintiff  has  been  and  is  greatly 
injured:  in  his  property  in  the  said  print,  and  has  lost  and  been  deprived 
of  divers  great  gains  and  profits  which  he  would  otherwise  hare 
derived  and  acquired  by  the  printing  and  selling  off  the  said  print 
See  Qambart  v.  Lee  (29  L.  J.  98,  Bx. ;  5  H.  &  N.  5). 


For  FmaJUU$  for  Infringement  of  Might  ofB4pn$mHn§  or  Paflmmf 
a  DramaUe  Piees. 

That  before  and  at  the  time  of  the  committing  of  the  grievances 
by  the  defendant  hereinafter  mentioned,  and  after  the  passing  of  t 
certain  Act  of  Parliament  made  and  passed  in  the  third  and  fourth 
years  of  the  reign  of  his  late  Majesty  King  William  the  Fourth, 
entitled  an  "  Act  to  Amend  the  Laws  relating  toDramatic  Literary  Pro- 
perty," the  plaintiff  was  the  proprietor  of  a  certain  dramatic  piece  [or 
of  certain  dramatic  pieces]  called  ,  and  had  as  such  proprietor 

the  sole  liberty  of  representing  or  causing  to  be  represented  the  said 
dramatic  piece  [or  pieces]  at  any  place  or  places  of  dramatic  entertain- 
ment whatsoever  in  any  part  ox  the  British  dominions,  and  from 
thence  hitherto  has  been  and  is  the  proprietor  thereof  and  possesses4 
of  the  sole  right  and  libertv  as  aforesaid ;  vet,  while  the  plaintiff  was 
the  proprietor  thereof  as  aforesaid,  and  had  the  sole  liberty  of  repre- 
senting and  causing  to  be  represented  the  said  dramatic  piece  [or 
pieces]  as  aforesaid,  and  after  the  passing  of  the  said  Act  of  Parlia- 
ment, and  within  twelve  calendar  months  next  before  the  commence- 
ment of  this  suit,  the  defendant,  without  the  consent  in  writing  of  the 
plaintiff  first  had  and  obtained,  did  represent  and  perform,  and  cause 
to  be  represented  and  performed,  the  said  dramatic  piece  [or  pieces,  or 
divers  parts  of  the  said  dramatic  piece  or  pieces]  at  a  certain  place  [or 
at  divers  places]  of  dramatic  entertainment  in  Great  Britain,  to  wit,  at 
the  Theatre,  in  the  county  of  ,  times,  contrary  to  the 

form  of  the  statute  in  such  case  made  and  provided,  and  contrary  to  the 
right  of  the  plaintiff  as  such  proprietor  as  aforesaid,  by  reason  whereof, 
and  by  fort- c  of  the  statute  in  such  (;ase  made  and  provided,  the  defen- 
dant has  become  and  is  liable  to  pay  to  the  plaintiff,  so  being  such 
proprietor  as  aforesaid,  and  having  such  sole  libertv  as  aforesaid,  an 
amount  not  less  than  forty  shillings  in  respect  of  each  and  every  such 
representation  of  the  said  dramatic  piece  [or  of  each  of  the  said 
dramatic  pieces],  or  the  full  amount  of  the  benefit  or  advantage 
arising  from  each  and  every  of  such  representations,  or  the  injury  or 
loss  sustained  by  the  plaintiff  therefrom,  whichever  shall  be  the 
greater  damages;  and  the  plaintiff  says  that  the  sum  of  forty  shillings 
is  the  greatest  damages  recoverable  oy  him  according  to  the  form  of 
the  said  statute,  in  respect  of  each  representation  of  the  said  piece  [or 
of  each  and  every  of  the  said  pieces]  oy  the  defendant  as  above-men- 
tioned, whereof  the  defendant  had  notice ;  whereby,  and  by  force  of 
the  statute  in  such  case  made  and  provided,  an  actiou  has  accrued  to 
the  plaintiff  to  demand  and  have  from  the  defendant  several 

sums  of  forty  shillings,  yet  the  defendant  has  not  paid  the  same  or 
any  part  thereof. 
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See  Cumberland  v.  Copeland  (7  H.  &  N.  118;  31  L.  J.  19,  Ex.; 
4  L,  T-  N.  8.  803);  Road*  v,  Gou?t*sff  (9  C.  B*  N.  8,  7o5;  30  L.  J. 
290.  C.  P.) ;  Shqmerd  t.  Ce*«t*e«t  (17  C,  B.  427 ;  tt  L.  J.  V27,  C.  P.) 

As  the  sole  right  of  representing  or  performing  may  be  eu 
leparnU  ly  from  the  copyright  in  the  dramatic  or  musical  composition 
lleelf  (ei'ci*  «»/«',  pp.  Ilk  116),  it   may  sometimes  bo   necessary  to 
frame  a  count  for  the  infringement  of  such   separate  right.    The 
following  is  given  as  a  precedent : — 

That  before  and  at,  Ac,  [as  in  preceding  form),  the  plaintiff  had  and 
from  thence  hitherto  has  had  and  has  the  sole  liberty  of  representing 
or  causing  to  be  represented  a  certain  dramatic  piece  called 
at  any  place,  Sec.,  vet  the  defendant  whilst  the  plaintiff  had  such  sole 
liberty  as  aforesaid  and  after,  Ac,  [as  in  preceding]. 


For  Infringement  qfRiyht  of  Performing  a  Musical  Composition. 

That  before  and  at  the  time  of  the  committing  of  the  grievances 
after  mentioned,  and  after  the  passing  of  certain  Acts  of  Parlia- 
ment made  and  nassed  in  the  third  and  fourth  years  of  the  n 
his  late  Majesty  Kin^  William  the  Fourth*  and  in  the  fifth  and  sixth 
years  of  the  reign  of  Queen  Victoria,  entitled  respectively  mAji  Act  to 
Amend  the  Lawn  relating  to  Dramatic  Literary  PropcrtY,**  and  **  An 
Act  to  amend  the  Law  of  Copyright/'  the  plaintiff  was  the  proprietor 
of  a  certain  musical  composition  called  ,  and  had  as  such  pro- 

prietor the  sole  lil>erty  of  performing  [or  representing  and  perform- 
ing] or  causing  to  be  iierformed  the  said  musical  composition  at  any 
place  [4*6.,  o#  m  preceding  form ;  describing  the  work  as  a  mmsieeit  com- 
position, awl  changing  Act  of  Parliament  to  Acts  of  Parliament,  and 
*tah,t,  |q  pfetoA  .  I, 

See  the  preceding  note  and  form. 


For  Infringement  of  Copyright  in  a  Model,  Oast,  Copy,  or  Sculpture, 
veiling  pirated  Copiss. 

That  before  and  at  the  time  of  the  committing  bv  the  defendant  of 
the  grievances  hereinafter   mentioned,  the  p  lam  tiff  was,  and  from 
iierto  has  been  and  still  is,  the  proprietor  of  a  certain  new 
did  origin-'!    tuihIi  l  .  Ac.],  to  wit,   u  model  [or  cast,  Ac.l 

b  new  and  original  model 
ftrat  published  by  the  ]  rithifl  taut* "  "  -twenty-eight, 

ummitting  of  trie 
or  »»  md  the  plaintiff,  bef on   t£   laaJl 

i  put  forth  or  published,  did  oati*  i»»  be.  put  thereon, 

>  the  date  of  publical 

;  of  the  said  grievances,  and  from  then 
"I  under  the  i  liament  in  that  In  f 

ty  in  tb«  *aul  model  J  frt  the  defendant*  well  know  in 

md  wrongfully  and  fraudulently  intending 
injure  the  plaintiff]  and  t*>  deprive  him  of  Ike  profits  and 
advantages  which  he  might  and  otherwise  would  have  dttlltd  from 
tit*  said  model,  Ac-f  and  also  to  deprive  him  of  bin  copj  right  therein 
i\  and  after  the  pawning  of  an  Act  of  Parliament  passed  in 
year  of  hi»  la*  Kiiur  George  the  Third, 

Act  to  amend  and  render  more  effectual  an  Act  of  his 
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Present  Majesty,  for  encouraging  the  Art  of  making  new  Models  tod 
lasts  of  Busts,  and  other  things  therein  mentioned,  and  for  giving 
further  Encouragement  to  such  Arts,"  and  within  six  calendar  months 
next  before  the  commencement  of  this  suit,  and  within  fourteen  [or 
twenty-eight]  years  from  the  said  first  publishing  of  the  said  mood, 
Ac.,  wrongfully  and  injuriously  did,  on  divers  days  and  times  before 
the  commencement  of  this  suit,  expose  to  sale  and  dispose  of,  and 
cause  to  be  exposed  to  sale  and  disposed  of,  divers  pirated  copies  [or 
pirated  casts]  of  the  aforesaid  model,  Ac.,  contrary  to  the  form  of  die 
statute  in  such  case  made  and  provided,  whereby  the  plaintiff  wu 
and  is  greatly  damnified. 

For  Infringement  of  Copyright  in  a  Design  registered  wrier 
5  &  6  Viet,  c  100. 


That  before  and  at  the  time  of  the  committing  by  the  defendant  of 
the  grievances  hereinafter  mentioned,  and  after  the  passing  of  an  Act 
of  Parliament  passed  in  the  fifth  and  sixth  years  of  the  reign  of 
Queen  Victoria,  intituled  "An  Act  to  consolidate  and  amend  the  Laws 
relating  to  the  Copyright  of  Designs  for  ornamenting  Articles  of 
Manufacture,"  the  plaintiff  was,  and  from  thence  hitherto  has  bees 
and  is,  the  proprietor  of  a  new  and  original  design  applicable  to  the 
ornamenting  of  comprised  in  class  mentioned  in  the 

said  Act,  which  said  design  had  not  before  or  at  the  time  of  the  regis- 
tration thereof,  as  hereinafter  mentioned,  been  published  within  the 
.United  Kingdom  of  Great  Britain  and  Ireland  or  elsewhere,  and  the 

Slaintiff,  so  being  such  proprietor  as  aforesaid,  caused  the  ssid 
esign  to  be  and  the  same  was  duly  registered  in  respect  of  the 
application  of  such  design  to  ornamenting  articles  of  manufactore, 
that  is  to  say,  to  comprised  in  class  mentioned  in  the 

Baid  Act,  by  specifying  the  number  of  the  class  in  respect  of  which 
such  registration  was  made,  and  also  caused  his  name  to  be,  and  his 
name  was  then  duly  registered  according  to  the  said  Act  as  proprietor 
of  the  said  design,  and  after  and  ever  since  the  publication  of  tne  said 
design,  every  article  of  manufacture  which  had  been  made  by  the 
plaintiff  according  to  the  said  design,  and  every  article  of  manufacture 
and  substance  on  or  to  which  the  said  design  had  been  used  or 
applied  by  the  plaintiff,  had  thereon  the  letters  "  Rd.,"  and  also 
numbers  and  letters  in  a  form  corresponding  with  the  date  of  the 
registration  of  the  said  design,  and  according  to  the  provisions  of  the 
said  Act,  and,  bv  roason  of  the  premises,  the  plaintiff,  before  and  at 
the  time  of  the  committing  of  the  said  grievances,  and  from  thence 
hitherto,  has  had  and  has  the  sole  right  to  apply  the  said  design  to 
any  article  of  manufacture,  or  to  any  substance  artificial  or  natural 
or  partly  artificial  and  partly  natural,  and  all  conditions,  matters,  and 
things  had  been  performed,  and  had  happened  and  existed  which  were 
necessary  to  entitle  the  plaintiff  to,  and  the  plaintiff  was  entitled  to 
the  benefit  of  the  said  Act  with  regard  to  the  said  design  in  respect 
of  the  application   thereof  to  ornamenting  comprised  in 

class  within  the  United  Kingdom,  for  the  term  or 

[insert  duration  of  copyright  according  to  class]  to  be  computed 
from  the  day  of  a.d.  ,  the  date  on  which  the 

said  design  was  registered  according  to  the  provisions  of  the 
said  Act,  and  all  conditions,  matters  and  things  had  been  per- 
formed, and  had  happened  and  existed  which  were  necessary  to 
entitle  the  plaintiff  to  sue  the  defendant  in  this  action,  yet  the 
defendant  [on  each    of   divers    several  occasions]  wrongfully  aiV 
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injuriously,  and  without  the  loave  or  consent  in  writing  of  the  plain- 
tiff as   Bach  registered  proprietor  as  aforesaid,  and  within  t 
calendar  months  next  before  the  comnv  of  this  suit,  applied 

the  said  design  [and  divers  fraudulent   imitations  thereof]  for  the 
purpose  of  sale  to  and  to  the  ornamenting  of  each  of  divers 
then  being  articles  of  manufacture  comprised  in  class  ,  to 

which  the  plaintiff  had  such  sole  right  of  applying  the  said  design, 
and  also  made  and  caused  to  be  made  diver*  of  such  according 

to  the  said  design,  in  breach  of  and  against  the  sole  right  of  the 
plaintiff,  and  contrary  to  the  form  of  the  said  statute. 

IfbGra*  v.  Roldmwrtk  (5  B.  A  S.  495  j  13  L.  T.,  N.8„  80;  33  L.  J, 
m,  QA)  - 

For  Infringement  of  Copyright  in  a  Design  regUterwt  undtr 
6  $7  Vict*  c,  65. 
That  before  and  at  the  time  of  t  be  committing  by  the  daf 
the  grievances  hereinafter  mentioned,  and  after  the  passing  of  a 
of   rarliament,  passed   in  the  seventh  year  of  the  reign  of    Q 
ia,  intituled,  M  An  Act  to  amend  the  Laws  relating  to  the  ( 
right  of  Designs,**  the  plaintiff  was,  and  from  thence  hitherto  has  been 
and  is,  the  proprietor  of  a  new  and  original  design  for  an  art 
manufacture,  having  reference  to  a  purpose  of  utility  so  far  as  the 
said  design  was  and  is  for  the  shape  or  configuration  of  such  article, 

i  to  say,  of  a  new  and  original  design  for  the  *haj 
lion  of  a  ,  which  said  <i  I  not  before  or  at  the  tin 

"gistration    thereof,  as  hereinafter  mentium<d,  been   published 
within  the   United  Kingdom  of  Great  Britain  and  Ireland  or 

and  the  plaintiff  so  being  such  proprietor  as  aforesaid,  caused 
the  said  design  to  be  and  the  same  was  duly  registered  according  to 
the  said  Act,  and  also  caused  his  name  to  be  and  his  name  was  then 
duly  registered  according  to  the  said  Act  as  proprietor  of  the  said 
design,  and  after  and  ev<  ation  of  the  said  design 

every  article  of  manufacture  made  by  the  plaintiff  according  to  the  said 
deajgn,  or  on  which  the  said  design  was  used,  had  thereon  tin 
"  registered ,"  with  the  date  of  registration,  and  by  reason  of  the 
;  l  ie  plain ti IT  hiu 


or  sell  an  j 
and  thing 


before  and  at  the  time  of  toe  committing  of 
ft,  and  from  thence  hitherto  has  had  and  ha 

or  t<» make 
<1  all  conditions,  ma 
n  performed  ^;i(u*ened  and  hich 

were  newaaary  toentifl*  the  plain  tifl  led  to 

the  benefit  of  the  said  A  •  i  with  ragl  U  tin  desigr  t 

three  years,  to  he  cumpu  bed  from  the 

the  date  on  whn-h  |&B   Mid  design  NM  register  •  the 

provisions  of  the  said    A 

ti  ptfl  Ibi  mod  and  had  h 
sary  to  r-ntitle  the  plaintiff  to  sue  the  «l< 
defendant  [on  each  of  several  occasions 

rl    the  leave  or  consent  in  wi  plaintiff  as 

registered  proprietor  as  aforesaid,  ami  deodar  m< 

next  before  thee 'oimut'ix  I  Blent  ofthil  WBft    tftpHad  hhi  WlA  dl  ftiflffl     Mid 
divers  fraudulent  imitations  thereof  J  for  the 

h  of  manufacture  to  wbi  ff  had  such  sol 

applying  the  said  design,  and  also  o  auscd  to  be  made  di 

h  articles  according  to  the  said  d»  Math  of  and  against 

the  sole  right  of  the  plaintiff  and  contrary  to  the  form  of  the  said  Ant, 


ISO  Apnttbrx 


Pleas. 

General  Issue* 

In  the  Queen's  Bench  [or  Common  Pleas,  or  Exchequer  of  Pfees} 
B.  )  The  day  of  ia 

ate.  >      The  defendant  by  0.  D.  his  attorney  [or  in  person,  at  Ik 
ii.  )  cow  way  6e]  says  that  he  is  not  guilty. 


Plea  denying  the  Copyright. 


That  the  plaintiff  was  not  the  proprietor  of  the  said  copyright  as 
alleged. 

Plea  denying  that  the  Copyright  was  emitting. 
That  the  said  copyright  was  not  a  subsisting  copyright  as  alleged. 


Plea  denying  first  Publication  in  England. 

That  the  said  book  in  the  declaration  mentioned  was  not  fint 
printed  and  published  in  that  part  of  the  United  Kingdom  of  Gmi 
Britain  and  Ireland  called  England. 


That  Prints  had  not  Date  of  first  Publication  or  Proprietor's  Noma 

thereon* 

That  the  day  of  the  first  publishing  of  the  said  print  was  not, 
together  with  the  name  of  the  plaintiff  as  proprietor  thereof,  printed 
upon  such  print  as  in  the  declaration  mentioned. 

See  Graves  v.  Ashfoi'd  (16  L.  T.  N.  S.  98 ;  L.  Rep.  2  C  P.  412). 


That  Prints  were  published  without  Date  of  first  Publicatioti  or 
Proprietor's  Name. 

That  before  the  committing  of  the  alleged  grievances  in  the  declara- 
tion mentioned  [or  any  of  theni]  the  plaintiff  printed  and  published  and 
sold,  and  caused  and  knowingly  permitted  to  be  printed  and  published 
and  sold  divers,  to  wit  .    prints  printed  and  taken  from  the  said 

engraving  in  the  declaration  mentioned,  without  having  the  day  of 
the  first  publishing  thereof  or  the  name  of  the  proprietor  thereof 
printed  thereon. 

See  Giaves  v.  Ashford  (16  L.  T.  N.  S.  98 ;  L.  Rep.  2  C.  P.  412). 


Denying  Plaintiff's  sole  Right  of  Representing  or  Performing  Dramatic 
or  Musical  Piece. 

That  the  plaintiff  was  not  the  proprietor  of,  nor  had  he  the  sole 
liberty  of  representing  [and  pcrtorming]  or  causing  to  be  repre- 
sented [and  performed]  the  said  dramatic  piece  Tor  musical  com- 
position] as  alleged. 
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plaintiff, 


Thai  a  Musical  Composition  was  composed  hu  Plaintiff  for  DsfmdasU 
as  accessory  to  Representation  of  a  Dramatic  Piece, 
That  the  alleged  musical  composition  was  part  of  a  dramatic  piece, 
> wit  t  adapted  to  the  stage  by  the  defendant,  with  the  aid 

scenery,  dresses,  the  alleged  composition,  and  other  mosic  and 
*  aenta,  the  general  design  of  which  representation  was 
by  the  defendant:  and  that  the  defendant  employed  the 
I,  for  reward  paid  to  him  by  the  defendant  in  that  behalf,  to 
apose  the  said  musical  composition  as  part  of  the  said  representation 
'  dramatic  piece,  and  as  a  mere  accessory  to  the  said  dramatic 
e,  on  the  terms  that  in  consideration  of  such  reward,  the  said 
musical  composition  should  become  part  of  such  dramatic  piece  a* 
designed  and  adapted  for  representation  by  the  defendant,  and  that 
the  defendant  should  hare  tue  sole  liberty  of  representing  and  per- 
fr,  and  causing  and  permitting  to  be  represented  and  performed, 
i  musical  composition  with  the  said  dramatic  niece,  and  as  an 
J  thereto  ana  as  part  thereof;  and  the  alleged  musical  oouv 
lition  was  composed  by  the  plaintiff  under  and  by  virt 
said  employment,  and  upon  the  terms  and  for  the  purpose  aforesaid. 
the  alleged  representations  and  performances  were  representa- 
id  performances  by  the  defendant  of  the  said  dramatic  piece 
rned  and  adapted  as  aforesaid,  with  the  aid  of  the  said  scenery, 
i  and  the  said  musical  composition  and  other  music  and  accora- 

See  Ration  v.  Kmn,  N  L.  J-  20,  C,  P.  *  7  C.  B.  N,  8, S6& 


of  N^iee  of  ObjscMons  tabs  ffwen  with  tkePUas  in  an  Actum  foe 
Infringement  of  Copyright*  in  pursuant*  of  b  $  6  Viet.  &45>  s.  16. 

U  *■*  JLB.,  plaintnT 

against 
E.  F„  defendant* 
Take  notice  that  the  above  named  defendant  means  to  rely,  on  the 
trial  of  this  action,  on  the  following  objections : 

.  mt  is  not  guilty  of  the  alleged  grievances, 
2.  That  the  plaintiff  was  not  the  proprietor  of  the  said  copyright, 
ft,  That  at  the  tune  of  the  allegvd  grievances  there  was  no  subsisting 
it  nt  the  said  book. 

at/.  K.,  and  not  the  plaintift  was  the  author  «>f  the  said  hook, 
a.  That  L.  If.,  and  nut  the  plaintiff,  was  the  first  pubtixhor  of  the 


6.  That  N.  a,  and  not  the  y 

at  the  said  book  was  first  published  with  tha  title 
[*)»">!  <>!  the  book  as  first  published}  on  day  of 

l*V*V*  ***  dots  of  first  pukUcatsou}  at 


_  las  plot*  of  the  first  pn 
Suits  sung  other  objections  in  fas  mtne  manner.) 

Yours,  Ac, 


^ 


] 


Mr. 


0.  //., 


6\  Df  plaintiff**  attorney, 

[or  agent.]  [or  agent,] 

(From  Bulbn and  Leake*'  Precedent*,  p.  719) 
Ssje  examples  of  uotux  lay  v.  Davidson  (4  D.  a\  L,  H7h 

r  v,  Brnning  (16*  (  Leader  v.  Purday  (7  C.  B.  4.1 ;  Ration 

I ::>  L,  J.  20,  C,  P,;  7  C.  R  N.  S.  268). 
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Ex  officio  Information  by  Attorney-GenercUfor  a  Seditious  Libel 
Michaelmas  Term  in  the  year  of  Queen  Victoria. 

Middlesex. — Be  it  remembered  that  Sir  ,  Knt.,  Attorney- 

General  of  oar  present  Sovereign  Lady  the  Qneen,  who  for  oar  md 
Lady  the  Qneen  in  this  behalf  prosecuteth  in  his  proper  pston, 
cometh  here  into  the  court  of  our  said  Lady  the  Qneen,  before  tfat 
Qneen  herself,  at  Westminster,  in  the  county  of  M^^n^wr,  m 
Monday  next  after  the  morrow  of  All  Souls',  in  this  same  term,  iai 
for  our  said  Lady  the  Qneen  giveth  the  court  to  understand  and  fc 
informed  that  /.  L.,  late  of  ,  in  the  county  of  Middlesex,  beiaj 

a  seditions,  malicious,  and  ill-disposed  person,  and  being  gnsAf 
disaffected  to  our  said  present  Sovereign  Lady  Victoria,  by  the  gM 
of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith,  ana  to  her  administration  of  the  government 
of  this  kingdom,  and  most  unlawfully,  wickedly,  and  malidoody, 
devising,  designing,  and  intending  as  much  as  in  him  lay  to  fariag 
our  said  Lady  the  Qneen,  and  her  administration  of  the  govern- 
ment of  this  kingdom,  and  the  persons  employed  by  her  in  the 
administration  of  the  government  of  this  kingdom,  into  great  and 
public  hatred  and  contempt  among  all  her  liege  subjects,  and  to 
alienate  and  withdraw  from  our  said  Lady  the  Queen  the  cordial  lore 
and  affection,  true  and  due  obedience,  fidelity,  and  allegiance  of  the 
subjects  of  our  said  Lady  the  Queen,  on  the  day  of  , 

in  the  year  of  our  said  present  Sovereign  Lady  the  Queen,  at 

the  parish  of  ,  in  the  county  of  Middlesex,  did  unlawfully, 

seditiously  and  maliciously  print  and  publish,  and  cause  and  procure 
to  be  printed  and  published,  a  certain  scandalous,  malicious,  and 
seditious  libel  of  and  concerning  our  said  Lady  the  Queen,  and  her 
administration  of  the  government  of  this  kingdom,  to  the  tenor  and 
effect  following,  that  is  to  say  :  [here  state  the  libel]  in  contempt  of 
our  said  Lady  the  Queen  ana  her  laws,  to  the  evil  example  of  all 
others,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Second  Count. — And  the  said  Attorney-General  of  our  said  Lady 
the  Queen,  who  prosecutes  as  aforesaid,  further  gives  the  court  here 
to  understand  and  be  informed  that  the  said  /.  L.f  of  his  further 
malice  against  our  said  Lady  the  now  Queen,  and  again  unlawfully, 
wickedly,  and  maliciously  devising,  designing  ana  intending  as 
aforesaid,  afterwards,  on  the  day  or  ,  in  the 

year  of  our  said  present  Lady  the  Queen  at  ,  aforesaid,  did 

unlawfully,  seditiously,  and  maliciously,  print  and  publish,  and  cause 
and  procure  to  be  printed  and  published,  a  certain  other  scandalous, 
malicious,  and  seditious  libel  of  and  concerning  our  said  Lady  the 
Queen,  and  her  administration  of  the  government  of  this  kingdom,  to 
the  tenor  and  effect  following :  [Here  state  libel  varying  (he  innuendoes 
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t*  the  firtt  nmnt]    Whereupon  the  said  Attorney-General  of  our 
Lady  the  Queen,  who  for  our  said  Lady  the  Queen  in  this  ' 


rut.  r  xaid  Lady  the  Queen,  prays  the  consideration  of 

i  court  here  in  the  premise*,  and  that  one  process  of  law  may  he 

tgnitiKt  the  said  /.  L.  in  this  behalf,  to  make  him 

said  Lady  the  Queen  touching  and  concerning  the 

See  IU*  v,  Lambert  and  Perry  (31   St.  Tr.  336,  and  2   Chitty 
im,  L.6A90),     In  the  case  of  Limbert  and  Perry  the  libel  did  not 
require  any  prefatory  averment.     Vids  anU,  pp.  522,  523. 


Information  by  Master  of  Crown  Office. 


Term,  in  the 


year  of  the  reign  of  Queen  Victoria. 


to  wit 


)  Be  it  remembered  that  A.  B.f  Esq.,  coroner  and 


of  our  Lady  die  now  Queen,  in  the  court  of  our  i 
Lady  the  Queen,  before  the  Queen  herself,  who  prosecutes  for  our 
said  Lady  the  Queen  in  this  behalf  in  his  proper  person,  comes  here 
into  the  court  of  our  said  Lady  the  Queen,  before  the  Queen  herself, 
at  Westminster,  on  the  in  this  same  term,  and  for  our  said 

Lady  the  Queen  give*  the  court  here  to  understand  and  be  informed 
that,  Ac.  [State  the  fart*  and  cwemnttancss  const ituHng  the  offence, 
t  emample  in  next  form],  to  the  great  damage,  scandal,  and  disgrace 
him  the  said  ,  to  the  evil  example  of  all  others  in  the  like 

i  offending*  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
i  and  dignity. 

Commence  the  second  and  other  counts  thus  | 

And  the  said  coroner  and  attorney  of  our  said  Lady  the  Queen, 

ecutes  as  aforesaid,  further  give*  the  court  here  to  under* 

I  be  informed  that,  Ac. 

Conclude  thus  i 

And  therefore  the  said  oorontr  and  attorney  of  our  said  Lady  the 
Onsen,  prays  the  consideration  of  the  court  here  in  the  pr»  i 

that  due  process  of  law  may  be  awarded  against  him  the  said 

tjchalf,  to  make  htm  answer  to  our  said  L*dy  the  Queen, 
i  mg  and  concerning  the  premises  aforesaid. 


Criminal  Information  by  Master  of  Crown  Qgksfor  a  Libel  charging 
the  Scuttling  of  a  Vessel 

[Ilea.  v.  oh4mmin9  not  reported)* 

Of  Michaelmas  Term,  in  the  thirty -third  year  of  the  reign  of  Queen 
Victoria. 

In  the  County  of  Lancaster,!  Be  it  remembered  that  Thomas  Norton, 
West  Derby  Division,      >      Esq.,  coroner  and  attorney  of  our 
to  wit.  )      present  sovereign  Lady  the  Queen, 

the  court  of  our  said  Lady  the  Queen,  before  the  Queen  herself, 
who  for  our  said  Lady  the  Queen  in  this  behalf  prosecutetli 
person*  cometh  here  in  the  said  court  of  our  Lady  the  Queen, 
~  teen  herself  at  Westminster,  to  wit,  on  the  tweni 

alter,  *«n.  one  thousand  si^ht  hundred  and  .mf 

4  thirty-third  year  of  the  reign  of  our  said  I *.**!>  the  ^ 


734  APPENDIX, 

for  our  said  Lady  the  Queen  giveth  the  court  here  to  understand  nl 
be  informed  that,  at  and  before  the  pubrishrng  of  the  libel  hereinafter 
mentioned,  a  certain  company  called  and  duly  registered  as  "The 
Merchants'  Trading  Company,  Limited/9  carried  on  its  business,  to 
wit,  at  Liverpool,  in  the  West  Derby  division  of  the  county  of  Lan- 
caster, and  the  said  company  owned  and  employed,  in  trading  w 
divers  places,  divers  ships  ana  vessels,  and  amongst  others,  to  wit,  a 
certain  steam  ship  or  vessel  called  the  "  Golden  Fleece,"  and  at  the 
time  aforesaid  one  William  James  Fernie,  of  Liverpool  aforesaid, 
was,  and  still  is,  and  for  some  time  previous  to  the  publishing  of  the 
said  lil>el  had  been,  the  managing  director  of  the  said  company,  sad 
was  and  is  otherwise  largely  interested  therein ;  and  at  and  before 
the  time  aforesaid  it  became  and  was  and  still  is  the  duty  of  the  said 
William  James  Fernie,  as  such  managing  director,  to  superintend 
generally  the  employment  of  the  said  ships  or  vessels  of  the  said 
company,  including  the  said  steam  ship  or  vessel  the  "  Golden  Fleece* 
and  the  effecting  of  insurances  upon  and  in  respect  of  such  ships  or 
vessels,  and  goods  of  the  said  company  laden  tncrein,  and  freight  to 
become  payable  for  the  carriage  bv  the  said  company  of  goods  thereby; 
and  before  the  printingand  publishing  of  the  said  libel  the  said  steam 
ship  or  vessel  "Golden  Fleece,"  then  being  a  ship  or  vessel  the  property 
of  the  said  company,  had  been  altered  and  prepared  for  the  carriage 
of  a  cargo  of  coal,  and  had  been  laden  with  such  cargo  of  coals  prin- 
cipally at  Cardiff,  in  the  United  Kingdom,  for  a  voyage  to  Alexandria, 
and  the  said  vessel  and  her  freight  and  cargo  for  the  said  voyage  had 
been,  by  and  under  the  direction  of  the  said  William  James  Fernie, 
as  such  managing  director,  insured  in  an  amount  not  exceeding  the 
fair  value  thereof  respectively.  And  after  the  said  "  Golden  Fleece" 
had  been  so  laden  with  coals  as  aforesaid,  and  while  the  same  was  at 
anchor  in  the  roads  of  the  harbour  at  Cardiff  aforesaid,  the  said 
"  Golden  Fleece  "  met  with  a  disaster,  to  wit,  by  becoming  filled  with 
wnter  through  one  of  the  coaling  ports  of  the  said  "  Golden  Fleece;" 
and  in  order  to  prevent  her  sinking,  the  said  "  Golden  Fleece  n  was 
necessarily  driven  towards  the  shore  and  stranded.  And  thereupon 
a  certain  inquiry  was  held  by  direction  of  the  Board  of  Trade  into  the 
circumstances  of  the  said  disaster,  which  inquiry  resulted  in  the 
exoneration  of  the  master  of  the  said  vessel  "  Golden  Fleece  "  from 
all  blame  in  respect  of  the  said  disaster,  and  in  the  return  to  such 
master  of  his  master's  certificate.  And  thereupon  the  said  Hugh 
Shimmin,  of  Liverpool  aforesaid, 'being  the  printer  and  publisher  of 
a  certain  newsjiaper  called  The  Porcupine,  unlawfully,  wickedly,  and 
maliciously  wrote,  printed,  and  published,  and  so  caused  and  procured 
to  1x5  written,  printed,  and  published,  of  and  concerning  the  said 
William  James  Fernie  a  certain  false,  scandalous,  malicious,  and 
defamatory  libel  in  the  form  of  an  article  entitled  "Marine  Coal 
Scuttling,  in  the  said  newspaper,  Tlw  Porcupine,  published  by  the 
said  Hugh  Shimmin,  to  wit,  on  the  twenty-third  day  of  October, 
a.d.  one  thou  wind  eight  hundred  and  sixty-nine,  ana  in  the  said 
thirty-third  year  of  our  said  Lady  the  Queen,  to  wit,  at  number  fifty- 
eight  Cable-street  in  Liverpool  aforesaid,  the  words  following :  [Here 
follow*  in  full  the  newspaper  article.]  And  the  said  Hugh  Shimmin 
bo  unlawfully,  wickedly,  and  maliciously  wrote,  printed,  and  pub- 
lished, and  caused  and  procured  to  be  written,  printed,  and  published, 
the  said  libel,  he,  the  said  Hugh  Shimmin,  tnen  well  knowing  the 
same  to  be  false,  thereby  intending  and  contriving  to  injure,  vilify, 
and  prejudice  the  said  William  James  Fernie  and  to  lower  him  in  the 
estimation  of  his  fellows,  to  the  great  injury,  scandal,  and  disgrace  of 
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the  said  William  James  Fernie,  to  the  evil  example  of  all  others  in 
tike  case  offending,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

And  the  raid  coroner  and  attorney  of  our  said  Lady  the  Queen,  for 
our  said  Lady  the  Queen  further  givetb  the  court  here  to  understand 
and  be  informed  that,  at  and  before  the  time  of  the  publishing  of  the  libel 
hereinafter  mentioned*  a  certain  company  called  and  duly  registered 
as  "The  Merol  *diu   Company.   Limited,1'  carried  on  its 

business  to  wit,  at  Liver] >ooX  in   the   West  Derby  division  of  the 
county  of   Lancaster,  and  the  said  company  owned  and  employed, 
in  trading  to  divers  places,  divers  ships  and  vessels,  and  amongst 
others,  to  wit,  a  certain  ship  or  vessel  called  the  "  Golden  Fleece/' 
:  the  time  aforesaid,  one  William  James  Fernie  of  Liverpool 
aforesaid,  was,  and  still  is,  uiul  fur  some  time  previous  to  the  publish- 
ing of  the  said  libel,  had  bttQ   the  managing  director  of  the  said 
com  t  amy,  and  was  and  is  otherwise  largely  interested  therein,  and  at 
and  before  the  time  aforesaid  it  became  and  was  and  still  is  the  duty 
of  thu  said   William  James  Fernie,  as  such  managing  director,  to 
intend  generally  the  employment  of  the  said  ships  or  vessels 
o  said  company,  including  the  said  steam  ship  or  vessel  the 
"  (ioldcn  FltaOO,1  and  the  offer  ting  of   IMMKMWI  upon  and  in  |Wpt0| 
of  such  ships  or  vessels,  and  goods  of  the  said  company  laden  therein 


and  freight  to  become  payable  for  the  • -a  triage  by  the  said  company 
And  before  the  printing  ana  publishing  of  the 


of  goods 
said  libel 


thereby, 
libel  the 


steam  ship  "  GoluVn    i  hen  being  a  ship 

or  vessel,  the  property  of  the  raod  company,  had  been  laden   \ 
cargo  of  coats,  principally  at  Cardiff,  in  the  United  Kingdom,  for  a 
Toyege  to  Alexandra*,  and  I  vessel  and  her  freight  and  cargo 

for  too  said  voyage  had  been  by  and  under  the  direction  of  the  said 
William  James  Fernie,  as  such  managing  director,  insured  in  an 
amount  not  exceeding  the  fair  value  thereof,  respectively ;  and  after 
the  said  "Golden  Fleece"  had  been  so  laden  with  coals  as  aforesaid, 
i he  same  was  at  anchor  in  the  roads  of  the  harl>our  at 
Cardiff  aforesaid,  the  said  "  Golden  Fleece  "  met  with  a  disaster,  to 
wit,  by  becoming  filled  with  water  through  one  of  the  coaling  ports 
of  the  said  "  Golden  Fleece,"  and  in  order  to  prevent  her  sinking,  the 
said  "  Golden  Fleece"  was  necessarily  driven  towards  the 
stranded.  And  thereupon  a  certain  inquiry  was  held  by  direction  of 
the  Board  of  Trade  into  the  circumstances  of  the  said  disaster,  which 

y  resulted  in  the  exoneration  of  the  master  of  the  said  vessel 
*■  Golden  Fleece  "  from  all  blame  in  respect  of  the  said  disaster,  and 
in  the  return  to  such  master  of  his  master's  certificate.    And  there- 
upon the  said  Hugh  Shimmin,  of  Liverpool  aforesaid,  being  1 1 
and  publisher  of  a  certain  newspaper  called  The  Porcttpine,  unlaw  fully, 
wirkfslly,  and  maliciously  wrote,  printed,  and  published,  and  so  can 
and  procured  to  be  written,  printed,  and  published  of  and  concerning 
the  said  William  James  Fernie,  a  certain  false,  scandalous,  m 
and  defamatory  libel  in  the  form  of  an  article  entitled  "  Marine  Coal 
Scuttling,"  to  wit,  in  the  said  newspaper,  The  Porcupine,  published 
by  the  said  Ti  m  min,  to  wit,  in  the  twenty-third  day  of  I 

s*0.  one  thousand  eight  hundred  and  sixty-nine,  and  in  th 
third  year  of  our  said  Lady  the  Queen,  to  wit,  at  number  fifty-eight 
rwt,  in  Liverpool  aforesaid,  the  words  following  m& 

not  wait  till  she  (meaning  the  ship  or  venae)  in  the  said  sentence 
referred  to)  gets  oat  to  sea.  If  yon  wish  to  close  your  accounts 
promptly,  yon  can  load  her  with  coals  until  hit  j*  iris  are  belo* 

line,  and  by  leaving  one  of  the  side  coaling  ports  insecurely 
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fastened,  you  can  at  any  time  command  a  supply  of  water  which 
will  sink  the  vessel  in  a  few  minutes.  All  these  are  acts  which  ire 
not  individually  deemed  criminal,  but  the  true  colour  of  which  i«  at 
once  revealed  when  it  is  known  that  the  vessel  and  her  freight  are 
insured,  for  double  their  value ; "  the  said  Hugh  Shimmin,  tnerebj 
meaning,  referring,  and  intending  to  be  understood  as  meaning  and 
referring  to  the  said  ship  or  vessel  "  Golden  Fleece,"  and  thereby 
meaning  to  impute  that  the  said  loss  of  and  damage  to  the  said 
"  Golden  Fleece  had  been  caused  and  occasioned  by  the  wicked  and 
corrupt  contrivance,  and  for  the  profit  of  the  said  William  Jamee 
Fernie,  and  others.  And  the  said  Hugh  Shimmin,  so  unlawfully, 
wickedly,  and  maliciously  wrote,  printed,  and  published,  and  caused 
and  procured  to  be  written,  printed,  and  published,  the  said  libel, 
he,  the  said  Hugh  Shimmin,  then  well  knowing  the  same  to  be  frbe, 
thereby  intending  and  contriving  to  injure,  vilify,  and  prejudice  the 
said  William  James  Fernie,  and  to  lower  him  in  the  estimation  of  his 
fellows,  to  the  great  injury,  scandal,  and  disgrace  of  the  said  Wuhan 
James  Fernie,  to  the  evil  example  of  all  others  in  like  case  offending, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
Whereupon  the  said  coroner  and  attorney  for  our  said  Lady  the 
Queen  praveth  the  consideration  of  the  court  here  in  the  premises, 
and  that  due  process  of  law  may  be  awarded  against  him,  the  said 
Hugh  Shimmin,  in  this  behalf,  to  make  him  answer  to  our  said  Lady 
the  Queen,  and  touching  and  concerning  the  premises  aforesaid. 


Indictment  for  Publishing  a  Libel  knowing  the  same  to  be  false. 

\  The  jurors  for  our  said  Lady  the  Queen  upon  their  oath 

to  wit.  |  present,  that  C.  D.,  contriving  and  unlawfully,  wickedly, 
and  maliciously  intending  to  injure,  vilify,  and  prejudice  one  A.  B.,  and 
to  deprive  him  of  his  good  name,  fame,  credit,  and  reputation,  and  to 
bring  him  into  public  contempt,  scandal,  infamy,  and  disgrace,  on 
the  day  of  in  the  year  of  our  Lord  ,  unlaw- 

fully, wickedly,  and  maliciously  did  write  and  publish,  and  cause  and 
procure  to  bo  written  and  published,  a  false,  scandalous,  malicious, 
and  defamatory  libel,  containing  divers  false,  scandalous,  malicious, 
and  defamatory  matters  and  things  of  and  concerning  the  said  A.  B^ 
according  to  the  tenor  and  effect  following,  that  is  to  say  [ Here  sat 
out  the  libel,  together  teith  stich  inuendoes  as  may  be  necessary  to  render 
it  intelligible.  See  example  in  next  form],  he,  the  said  C.  D.,  then  well 
knowing  the  said  defamatory  libel  to  be  false,  to  the  great  damage, 
scandal,  and  disgrace  of  the  said  A.  B.,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 


Indictment  of  a  Newspaper  Proprietor  for  a  Libel  on  the  late  Bishop  of 

Exeter. 

(Reg.  v.  Latimer,  3  Cox.  Crim.  Cas.  Appx.  xxxviii). 

City  and  County  of  the  1  The  jurors  for  our  Lady  the  Queen   upon 

City  of  Exeter,         V     their  oath  present,  that  before  and  at  the 

to  wit.  J      time  of  publishing  the  false,  scandalous, 

malicious,  and  defamatory  libel  hereinafter  mentioned,  Henry  Phill- 

1)otts  had  become,  and  was,  and  still  is,  by  Divine  permission,  Lord 
Jishop  of  Exeter,  to  wit,  bishop  of  the  diocese  of  Exeter,  in  that  part 
of  the  United  Kingdom  of  Groat  Britain  and  Ireland  called  England, 
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and  that  before  the  time  of  the  publishing  of  the  said  false,  scandalous, 

malicious  and  defamatory  libel  hereinn  2,  to  wit,  an  the 

May.  in  tli-  year  of  our  Lord,  1846,  a  certain  petition  <>f 

U   spiritual  and  temporal  of  the  1 

Cingd  and  Inland  in  Parliament  assembled,  had 

md  was  presented  by  a  peer  of  tin-  malm,  to  wii 

Henry,  Lord  B?  .md  Vmx,  to  the  said  Lords  spiritual  and 

Parliament  aasembled,  and  that  the  said  Henry,  Lord 
.  did,  to  wit,  on  the  day  and  year  ttaOMfif 
on  tin-  (resenting  the  ion  to  tb 

Lord*  spiritual  and  temporal ,  add  Lords 

spiritual  and  temporal  in  Parliament  assembled,  certain  obscrvii 

reference  to  and  concerning  the  .-.aid  -  and  the  several 

I  petition  mini 

'•of  the  | 
tlf  day  and  occasion  aforesaid, 

and  make  so  the  Maid  Lordi  ipiHtusJ  and  temporal  in  Parlia* 
wmhled 

with   reference  to  the   said  I    the   said  Henry, 

Brougham  and  Viang,  and  with   refers  be  said  matters  and 

d  in  the  said  petition  of  fames  Shore, 

•mid,  do  further  presonl 
Thomas  Lai  the  parish  of  Sf.  John,  m  lbs  ofty  and  eons 

oresaid,  lid  mho  ,  but  eon- 

.'.and  wi  d  maliciously,  and  unlawfully  intending  to 

amrievi   and  vilify  the  said  Henry,  Bis] 

ha  good  name,  fame,  and  credit,  and  to  bring  him  into  public 
snsndal,  infamy,  and  disgrace,  in  his  diocese  and  among  the  clergy  of 
6*  and  i  ri,  and  also  among 

»iher  good  and  worthy  snbjeoni  of  this  realm. 
i  day  of  July,  in  t£e  year  of  our  Lord 
!  sjrmsl  at  the  jurish  aforesaid,  in  the  dktf  and 
n'ty  aforesaid,  in  a  oertain  newspaper  called,  to  wit,  Tat 
^  wisely,  wickedly,  an  I  write  and  pub* 

and  »  be  written  m  bed,  a  oertain 

us,  scandalous,  and  defamatory  libel  of  and 
v.  Bishop  of  Exeter,  and  of  ana  cone*  < 

and  figures  following,  that  is  to 

itclj  he  (mean* 

ic  said  !  bishop  of  Exeter)  goes  quite  the  other 

[meaning  thereby  the  said  Henry,   Bishop  of  Exeter) 

of  the  truth  that  he  (meaning  thereby 

r,  Bishop  of  Exeter)  stands  branded  as  a  consecrated. 

feats,  and  one  who  does  no  credit  to  the  mitre 

hereby  the  said  Henry,  Bishop  of  Exeter)  is  paid 

ir  thereabouts,  to  wear/*  Ac-,  knowing  the  same  to  be 


(«)  Te»  tdditloB  repaired  by  I  Hsu.  &,  &  L  of  tin 
of  defeudnnU  lu  ladle  Um  ut«t  may  SOW  bit  omitted  ilU^t! 
VicL  r- 10"  indictment  '  r»«*  abaft  be 

"  f  r  wm&l  oj  or  Imperfection  is  lbs  sdduios  of  say  dsfandujL" 


o?w7l& 
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Pleas. 

Plea  to  Information  or  Indictment,  that  Matter*  Charged  art  Trite, 
and  that  Publication  was  for  Public  Benefit. 

In  the  Central  Criminal  Court,  or  At  the  Assizes  of  our  lady  the 
Queen,  holden  at  ,  in  and  for  the  county  of  ,  or  (» 

case  of  Information)  In  the  Queen's  Bench. 

The  day  of  ,  aj>. 

The  Queen )  And  now  the  said  A.  2?.,  by  C.  D.,  his  attorney  lor,  in 
v.  >  his  own  proper  person],  comes  into  court,  and  having 
A.  B,  )  heard  the  said  indictment  (or  information)  read,  saji 
that  the  alleged  defamatory  libel  and  matters  charged  against  him. 
the  said  A.  B.t  in  and  by  the  said  indictment  (or  information)  ar 
written  and  published  by  him,  the  said  A.  B.9  of  and  concerning  die 
said  B.  F.y  are  true  in  this,  that,  Ac,  [staling  concisely  the  fads  reU 
on  as  justifying  the  libel  on  the  ground  of  its  truth  j.  And  the  aaid 
A.  B.  further  saith  that  it  was  for  the  public  benefit  that  the  said 
alleged  defamatory  libel,  and  matters  charged  in  and  by  the  aid 
indictment  (or  information),  as  written  and  published  of  and  concern- 
ing the  said  E.  F.,  should  be  written  and  published,  because,  Ac. 
[stating  (he  fact  or  facts  relied  on  as  excusing  the  publication  on  ti* 
ground  of  the  benefit  to  the  public],  whereby  and  by  reason  whereof  it 
was,  and  is,  for  the  public  benefit  that  all  and  every  the  said  alleged 
defamatory  libel  and  matters  charged  in  and  by  the  said  indictment 
(or  information),  should  be  published. 


Plea  justifying  Libel  charged  in  Form  next  but  one  preceding  (ante, 
pp.  736,  737).  ^^ 

And  for  a  further  plea  in  this  behalf  to  so  much  of  the  first  and 
fourth  counts  of  the  said  indictment,  as  charged  upon  the  said  Thomas 
Latimer  the  writing  and  publishing,  and  causing  and  procuring  to  be 
written  and  published,  so  much  of  the  said  alleged  libels  in  the  said 
first  and  fourth  counts  respectively  mentioned,  as  imputes  to,  or 
charges  against  Henry,  Lord  Bishop  of  Exeter,  therein  respective]? 
also  mentioned,  that  the  reply  of  him,  the  said  Henry,  Lord  ftshop  of 
Exeter,  to  the  observations  of  Henry,  Lord  Brougham  and  Vaux,  in 
the  said  first  and  fourth  counts  respectively  mentioned,  in  reference 
to  the  petition  of  James  Shore  therein  also  respectively  mentioned, 
was  so  directly  opposite  to  the  truth  that  the  said  Henry,  Lord 
Bishop  of  Exeter,  stands  branded  as  a  careless  perverter  of  facts, 
the  said  Thomas  Latimer,  by  virtue  of  the  statute  in  such  case  made 
and  provided,  says  that  before  the  writing  and  publishing  of,  and 
causing  and  procuring  to  be  written  and  published,  so  much  of  the 
said  alleged  libels  respectively,  as  is  in  the  introductory  part  of  this 
plea  mentioned,  to  wit,  on  the  12th  day  of  September,  in  the  year  of 
our  Lord  1832,  the  most  noble  Edward  Adolphus,  Duke  of  Somerset, 
then  and  thenceforth,  and  until  and  at  the  time  of  the  writing  and 
publishing  of,  and  causing  and  procuring  to  be  written  and  published, 
so  much  of  the  said  alleged  libels  as  last  aforesaid,  and  st&  being  a 
peer  of  the  realm  of  the  United  Kingdom  of  Great  Britain  and  ire- 
land,  to  wit,  Duke  of  Somerset  and  Baron  Seymour,  of  Hacke,  in  the 
county  of  Somerset,  had  erected  and  built,  at  his  own  expense,  a 
certain  chapel,  for  the  public  worship  of  God,  on  certain  lands  of  him, 
the  said  Edward  Adolphus,  Duke  of  Somerset,  situate  in  the  hamlet 
of  Bridgetown,  in  the  parish  of  Berry  Pomeroy,  in  the  county  of 
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i  the  said  diocese  of  Exeter,  in  the  xaid  first  and  f 

ly  fii< .-n  tinned,  to  wit,  w  i*b  ill  the  said 

And  the  said 


fl  NJfOO 
and  fourth  co  K  mentioned 

biimrr  further  M  dterwardv 

|l»uhl:  j.ltHJiriu^    to  n  and    pule 

lulled,    IU    II  >ti     :od.     to    n    ' 

■  and  year  be*  alre^eeid,  Ihi  Mid  Bdwerd  Adolt.hu>.,  Etal 
K«  v,  John   I  clerk,  then 

be  i  I  parish  ehureh.  appUei 

[gaested  the  mud  II-  rd   I1imIi<i|i  uf  Exeter,  thou  being  Lord 

BUbop   of    the    said   dioec  -o   ol'    K  In)   HfiJd 

aTHge  and   pM 
*inii_'h!    U    o|M>uiyl   and    Used    for  the    tvleliration   of  Divii 
aii  ml  cororaonio*  <  t  1 1 ■  -  I  i.  rchofEngi 

and  Ireland  by  public  mirl  the  said  p 

the  mud  first  end  n   that   behnlr  men* 

ti«"  Imrd  Binhoji  of  Exeter,  then  00  sad) 

iue*t  of  tint  hum!    Idwvd  Adulfihiis  Iniko  of  8om< 
mode  to  him  a*  aforesaid,  stated  to  tho  *aid  1 

Somerset,  that  ha  tho  mud   Henry,    I 

>wil  nnt  snob  Licence  aa  aforesaid  I  eVa  iei<i 

Would,  pn 
engam  end  u  ndcr  take  with  and  to  hint,  the  said  H«-nr\    Lni  Bishop 
Of  1C>  Edward 

would*    to  tbc    HattHlartinit    .  |    lluiry.    Lord   Bia] 

Kxet<  pal  with  a  permanent   provision  I 

maintenance  ol  a  minister  in  Holy  Orders  to  celebrate  am  h  Dr 
service  a*  aforesaid,  and  y  and  aasurc  the  aaid  land 

whereon  tho  *aid  Mpd  was  hmlt  as  aibreaaid,  and  alao  tho  aaid 
chapel  »o  und  in  such  manner  1 1  ifal  U^  for 

!  *et  apart  to  and  fi  »i  *u<  i 
■ad  be  aaid  chapel  shooM,  1M  Uai  Meantime  to  *uch 

endowment  und  <  I  assurance  aa  aforesaid  mod 

for  purtioaca  connected  with  the  inn 

of  Rngkuid  and  Ireland,  to  >v  fcfeaajd      Aim! 

aaid  Toomaa  Latimer  further  eaith  thai  afterward*  and  before  the 
granting  of  tbc   Lioance    to  th<«   *nu\    Bdwai 
Somerset*  by  :h<   aaid  Henry,  Lord  Bishop  of  Exeter,  ai  hereirawW 
mentioned,  *  ptember,  b  » he  year  of 

booasnd  i 
always  until  the  xnun 

IDu  outer  into  urjrirc  any  anoh  engage- 

mo  with  and  to  >rd  Bishop  of 

■Vatnr  aa  afore*,  Henry,  l 

therVQpOQ,  then,  to  wit,  on  li  r  butt  aforesaid,  con 

to  grant  such  Hotnoe  aa  afbrcw»  *iud  Edward  Ad 


to  grant  eneh 


-  •  tneraet,  without  requiring  1  any 

1    to  wit,  at  the  periao 


Kwtir,  ifter- 


And  the  aaid  Henry,  Lord 
ward*,  and  before  the  writing  an.)  p  of,  and 

•  to  be  written  and  published,  ao  much     t  the  aaid 
bbcl*  aa  aforesaid,  to  wit,  on  the  to.  h  day  of  November,  in 
year  of  on  <*no  thouaand  eight  hunorcd  and  thirty- two,  in 

accordance  with  the  oonaent  ao  given  by  him  aa  aibreaaid,  the  aaid 
Edward  Adolphua,  Duke  of  Somerset,  having  declined  and 
daWkimg  to  ester  into  and   give,   and  not   theretofore   or 
or  at  any  time   since,    having   entered   into  or  given   any 

BBB2 
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engagement  or  undertaking  as  aforesaid,  did.  by  a  certain  Bonce 
there  subscribed  by  him,  the  said  Henry,  Lord  Bishop  of  Exeter, 
and  sealed  with  his  episcopal  seal,  bearing  date  a  certain  day 
and  year  in  that  Ixehalf  therein  named,  to  wit,  the  day  and  year 
last  aforesaid,  give  and  grant  his  licence  unto  the  said  Edwird 
Adolphus,  Duke  of  Somerset,  that  the  said  chapel  might  be  forth- 
with opened  and  used  for  the  celebration  of  Divine  service,  according 
to  the  rites  and  ceremonies  of  the  said  United  Church  of  England 
and  Ireland  by  a  priest  or  minister  in  Holy  Orders,  to  be  for  that  pur- 
pose licensed  by  the  said  Henry,  Lord  Bishop  of  Exeter,  to  wit,  at 
the  parish  last  aforesaid.  And  the  said  Thomas  Latimer  farther 
saith,  that  afterwards  and  before  the  writing  and  publishing  of,  and 
causing  and  procuring  to  be  written  and  published,  so  much  of  the 
said  alleged  libels  as  aforesaid,  to  wit,  on  the  said  first  day  of  May,  is 
the  year  of  Our  Lord  one  thousand  eight  hundred  and  forty-six,  in  the 
said  first  and  fourth  counts  respectively  mentioned,  the  said  Henry, 
Lord  Bishop  of  Exeter,  did,  in  reply  to  the  said  observations  of  the 
said  Henry,  Lord  Brougham  and  Vaux,  in  the  said  first  and  fourth 
counts  respectively  mentioned,  in  reference  to  the  said  petition  of  the 
said  James  Shore,  and  in  the  said  observations  and  statement* 
addressed  and  made  by  him  the  said  Henry,  Lord  Bishop  of  Exeter, 
in  answer  to  the  said  observations  of  the  said  Henry,  Lord  Brougham 
and  Vaux,  as  therein  respectively  also  mentioned,  did  speak  and  say 
to  the  said  Lords  spiritual  and  temporal  in  Parliament  assembled, 
of  and  concerning  the  said  observations  and  statements  of  the  said 
Henry,  Lord  Brougham  and  Yaux,  and  of  and  concerning  the  said 
Edward  Adolphus,  to  the  said  Henry,  Lord  Bishop  of  Exeter,  for 
such  licence  to  open  and  use  the  same  as  aforesaid,  and  of  and  con- 
cerning such  licence  as  last  aforesaid,  and  of  and  concerning:  such 
engagement  and  undertaking  so  required  by  him  the  said  Henry, 
Lord  Bishop  of  Exeter,  and  declined  to  be  entered  into  and  given  by 
the  said  Edward  Adolphus,  Duke  of  Somerset,  as  aforesaid,  and  of 
and  concerning  the  said  petition  of  the  said  James  Shore,  and  the 
matters  therein  contained,  and  of  and  concerning  the  premises,  the 
words  following,  that  is  to  say,---"  I  "  (meaning  the  said  Henry,  Lord 
Bishop  of  Exeter)  "  should  wish  to  have  been  excused  from  entering 
into  the  circumstances  of  the  present  case,"  (meaning  the  said  matters 
and  things  contained  in  the  petition  of  the  said  James  Shore,  as  afore- 
said), "  but  my  noble  and  learned  friend  "  (meaning  the  said  Henry, 
Lord  Brougham  and  Vaux)  "  has  stated  several  matters  "  (meaning 
the  said  matters  stated  by  the  said  Henry,  Lord  Brougham  and  Vaux, 
in  his  said  observations  in  reference  to  the  said  petition  of  the  said 
James  Shore)  "  which  cannot  be  left  unanswered.  It  is  certainlv  true 
the  noble  duke  alluded  to"  (meaning  the  said  Edward  Adolphus, 
Duke  of  Somerset)  "  built  the  chapel  in  question  "  (meaning  the  said 
chapel  hereinbefore  mentioned)  "  at  Bridgetown  "  (meaning  the  said 
hamlet  of  Bridgetown,  in  the  parish  of  Berry  Pomeroy,  aforesaid), 
"  and  some  years  ago  the  noble  duke "  (meaning  the  said  Edward 
Adolphus,  Duke  of  Somerset)  "  applied  to  me"  (meaning  himself,  the 
said  Henry,  Lord  Bishop  of  Exeter)  "  to  consecrate  it  "  (meaning  the 
said  chapel).  "  Several  communications  "  (meaning  the  said  reqnest 
of  the  said  Edward  Adolphus,  Duke  of  Somerset,  for  the  said  licence 
to  open  and  use  the  said  chapel,  and  the  said  requisitions  of  him,  the 
said  Henry,  Lord  Bishop  of  Exeter,  that  the  said  Edward  Adolphus, 
Duke  of  Somerset,  should  enter  into  and  give  such  undertaking  and 
engagement  as  aforesaid)  "  had  passed  between  myself "  (meaning 
himself  the  said  Henry,  Lord  Bishop  of  Exeter)  "and  the  noble 
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duke**  (meaning  the  said    Edward  Adolphns,  Dulce  of  Boi 

*  and  finally  1  **  (meaning  himself,  Ihfl  Hud   B  rd  Bishop 

Exeter)    "comcm  use  the   chapel"   (meaninL: 

afoi  meaning  the  said  Edward  Adolphuit,  Duk< 

j  ii'Ttaking  to  endow  it  **  (meaning  the  said  chapel), 
i  its  being  consecrated"  (meaning  in  order  to  the  m 
chapel  being  consecrated),  "  and  that  meanwhile  it  should  only  be 
used  for  purpose*  connected  with  t)  -i  ry  of  the    Protestant 

ung  the  said  Qnitea  Church  of  Ecghi 
and   Ireland,   by  public    authority    established),    "  both   of    which 
engagements  I     (meaning  him-  v,  Lord  Bishop  of 

*  regret  to  state  havi-   been   violated   by   the    nublu   duke" 
(ineoj  -aid  Kdw  bus,  Duk<  reasons 

whi  his    own   mind"  (meaning   | 

muni  of  the  said  Edward  Adolphu^  Dal  gn  I  *' 

(meaning  himself  the  said  Henry,  Lord  Bishop  of  Exeter) * cannot 
^uess  what  they  are,**  to  wit ,  i foresaid. 

And  the  said  Thomas   Latimer  further  saith,  that  it  was  for  the 
pub1  I  that  bo  much  of  the  said  alleged  libel*  m  the  .-aid  I 

and  fourth  counts  resr»  L,  as  hi  the  introductory  part 

[,  should  1h*  pabli 
'it    that  when    stilt 
pen  '  fiicts  are  made  by  a  person  filling  a  high  public  office, 

to  wit,  e  bishop  of  the  said  United  Church  of  England  and  Ireland,  of 
Tiling  the  character  and  conduct,  and  to  the  prejudice  and 
r  person  standing  in  a  high  and  important  public 
to  wit,  a  poor  ol  the  realm  of  t  he  said  United  Kingdom  of  Great 
Britain  and  lrchm  th  in  respect  of  the  matters  stated 

should  be  published  at  id  m:wie  to  appear,  so  that  the  liege  subjects  of 
on  may  nor  thereby  be  misled,  or  be  Induced  to 
;  erroneous  or  ill-founded  opinion  haradtr 

am!  iim  last  aforesaid,  to  wit,  at  the  parish  last 

aforesaid. 

1 1 me*,  Ac., 
Ibt  nid  ft  n  that  behalf  re^jx^tively  men- 

tioned, at  tin    wM  parial  alee  ia   that  behalf  respectively 

and  published,  and  caused  and  pr<>  be 

and  pubh  of  the  said  alleged  lib*  i  ud 

ledT  as  ini] 
tgwagahi  d  Henry,  Lord  Bm  hop  of  Kxrtcr,  that  the  said 

-aid 
oheervatiouB    of  ugham  and    V 

reference  to  the  said  pel  it  ion  of  the  paid  .Ismcs  shore,  was  so  d 

•  i -nth.  tlut  the  Koid  Htt  tor, 

s  pervert*  I  Thomas 

r  Lawfully  ttiij^ht,  far  UM  Q*QM  aforesaid,  which  are  the  samo 
id  publishing  as  are  in  the  said  first  and  fourth  o 
v,  and  in  the  intwductory  part  of*  tin*   ple»   n 
And  this  the  said  Thomas  Latimer  is  ready  I 
he  prays  lodgment  if  our  said  Lady  the  Queen  will  or  ought  further 

poach  him  of  and  conocrniiu<  lisos  in  tl 

I  art  of  this  plea  mentioned,  and  that  he  the  said  Thomas  Lai 
may  be  dismissed  and  discharged  ol  the  court  hereof  and  concerning 
premises  last  aforesaid. 
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RepUeatUm  to  preorimg  Flee*. 

And  as  to  the  plea  of  the  said  Thomas  Latimer,  by  him  secondly 
above  pleaded,  the  said  coroner  and  attorney  of  oar  said  Lady  the 
Queen,  in  the  court  of  our  said  Lady  the  Queen,  before  the  Queen 
herself,  who  prosecnteth  for  our  said  Lady  the  Queen,  in  this  behalf, 
being  present  here  in  court,  having  here  the  said  plea  of  the  sud 
Thomas  Latimer,  by  him  secondly  above  pleaded  in  bar,  for  oar  aid 
Lady  the  Queen,  saith  that  for  anything  by  the  said  Thomas  Latimer, 
in  his  said  second  plea  alleged,  our  said  Lady  the  Queen  ought  not  to  be 
barred  from  prosecuting  the  said  indictment  against  the  said  Thomas 
Latimer  of  and  concerning  the  premises  in  the  introductory  part  of 
the  said  second  plea  mentioned,  because  he  says  that  the  said  Thomai 
Latimer,  of  his  own  wrong,  and  without  the  cause  and  matter  of  defeats 
in  his  said  second  plea  alleged,  misery,  wickedly,  and  mahrioaalr, 
wrote  and  published,  and  caused  to  be  written  and  published,  so  man 
of  the  said  alleged  libels  in  the  said  first  and  fourth  counts  reepectrfdy 
mentioned,  as  is  in  the  introductory  part  of  the  second  plea  men- 
tioned, in  manner  and  form  as  in  the  said  first  and  fourth  counts  of 
the  said  indictment  is  alleged.  And  this  the  said  coroner  and  attorney 
prays  may  be  inquired  of  by  the  county,  Ac  And  the  said  Thomai 
Latimer  doth  the  like. 


FORMS  OF  PLEADINGS  IN  PROCEEDINGS  FOR 
LIBEL   (CIVIL). 


Dec  laratioss. 


In  the  Queen's  Bench  [or  Common  Plena,  or  Exchequer  of  Plea*]. 
The               day  of 
Middlesex)  A.  B.t  by  V.  D.,  his  attorney  [or  in  person,  if  tk^ plaintiff 
towit.(a)|  \hr  that 

defendant  falsely  And  maliciously  printed  and  published  of  the  plan 
in  a  newspaper  called  "                 ,"  the  words  followinc;  that  is  to 
say,  "he  is  a  regular  prover  under  bankruptcies/'    the  defendant 
meaning  thereby  that  the  plaintiff  had  proved,  and  was  in  the  habit 
of  proving  fid                 hts  again  ites  of  bankrupts,  with  the 

knowledge  that  such  debts  were  fictitious,  and  the  plain  tiff  claims 
.(*} 

Count  Jo*  a  Keteepaper  Libel  m  a  Shipowner. 
{Innuin  v.  Jenkins,  not  reported.) (c) 
For  that  at  the  time  of  the  committing  of  the  grievances  herein* 
mentioned,  the  plaintiffs  were,  and  still  are  the  owners  of  a 
fleet  of  steamers,  trading  and  plying  as  carriers  of  mails,  of  cargo, 
and  of  passengers,  between,  amongst  other  places,  Liverpool  and 
Halifax ;  and  of  the  said  then  fleet  of  steamers  one,  to  wit,  the  screw 
ner  "City  of  Boston/'  on  the  28th  of  January,  1870,  sailed  fi 
:  aforesaid,  with  mails,  passengers,  and  cargo,  bound  for  1. 

u  the  defendant,  bo  wit,  on  the  12th  of  March*  1870, 
fiddly  and  maliciously  caused  to  be  printed  and  published  of  the 
plain  tills,  >md  of  the  plaintiffs  in  the  way  of  their  trade  and  business 
-r*  by  sea  ana  shipowners  then  owning  (amongst  others)  the 
smid  screw  steamer,  the  ■  City  of  Washington,"  to  wit,  in  a  certain 
newspaper  called  the  T*w*#%  and  in  the  form  of  a  letter  to  the  editor 
of  the  said  newspaper,  and  of  an  extract  from  a  certain  other  letter, 
*  hica  letter  ana  extract  were  in  the  words  and  figures  following : 
i  Boston.  To  the  editor  of  the  Times.  Sir,  I  beg  to 
send  to  you  an  extract  from  a  letter  dated  the  25th  kilt.,  just  received 
from  a  Halifax  merchant*  I  am,  sir,  your  obedient  servant,  Z.  Marr 
and  whiol  [tract  was  printed  and  published  next  after  the  said 

latter,  and  was  in  the  words  and  ngu ro»  following  i  M  The  City  of  Boston 
(meaning  thereby  the  plaintiff's  said  screw  steamer,  City  of  Boston), 
which  sailed  hence  «>i  i  the  28th  January  last,  lias  not  yet  arm  ■  d  in  Lh 
pooL    There  is  great  anxiety  felt  here  for  her  safety,  more  especially 
hs  there  so  many  of  our  merchants  on  board,  as  you  will  see  I 

of  the  24th  ult.     Sh>   vmu  deeply  ladsntoiil 
being  eighteen  inches  or  twenty  inches  deeper  than  the  insv 

At  to  Uui  viaea  vide  <m*V,  p.  540, 

Onsjsaoe  Law  Prasduro  Act,  1862,  Schedule  B\,  88. 

Tti.  droUrmtion  was,  after  verdict  for  jitatetiff,  add  good  by  thai 
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allows  (meaning  thereby  that  the  plaintiffs  by  themselves,  and  their 
agents  and  servants,  had  improperly  caused  the  said  ship  to  be  sent  to 
sea  overladen,  and  in  an  unseaworthy  condition).  She  sailed  from  here 
on  a  Friday  noon,  and  we  had  a  fearful  snowstorm  on  the  following 
Saturday  night.  If  she  encountered  this,  there  is  no  hope  whatever 
of  her  turning  up.  I  believe  she  was  in  it,  as  the  Orontes,  which 
sailed  from  here  two  days  before,  was  caught  in  it  off  Newfoundland, 
and  nearly  went  down.  Besides,  the  City  of  Boston  had  only  a  two- 
fan  screw,  having  broken  her  own  on  ner  outward  trip  (meaning 
thereby  that  the  plaintiffs,  by  themselves  and  their  agents  and 
servants,  had  improperly  sent  the  said  screw*  steamer,  City  of  Boston. 
to  sea  in  an  unseaworthy  and  defective  state).  If  she  was  not  in  the 
storm,  and  has  lost  her  loose  screw,  she  has  been  driven  south,  and 
the  Azores  will  bring  her  up.  In  that  case  we  may  not  hear  of  her  for 
a  month  to  come ;  and  yet  I  cannot  believe  that  she  escaped  the  storm, 
but  went  down  three  weeks  ago.  I  hope  it  may  not  oe  so;  it  will 
greatly  interfere  with  business,  as  a  great  many  of  our  merchants  are 
aboaro.  Many  of  us  are  sending  home  buyers  by  this  boat,  having 
given  up  the  City  of  Boston  "  (thereby  meaning  that  the  plaintifls by 
themselves,  and  their  agents  and  servants  had  been  guilty  of  im- 
proper and  negligent  conduct  in  the  way  of  thei*  trade  and  business 
as  shipowners  and  carriers  by  sea,  and  had  negligently,  wrongfully, 
and  improperly  caused  the  said  screw  steamer,  City  of  Boston,  to  be 
sent  to  sea  in  an  improper  condition,  and  without  proper  equipment*, 
and  in  an  unseaworthy  state).     And  by  reason  of  the  said  libel,  the 

Elaintiffs  have  suffered  in  their  character  as  shipowners  and  carriers 
y  sea  of  mails,  of  cargo,  and  of  passengers,  and  their  said  trade  and 
business  have  been  seriously  injured. 


Pleas. 

Pha  of  five  General  Issue. 


In  the  Queen's  Bench  [or  Common  Pleas,  or  Exchequer  of  Pleas! 
E.  F.)  The  day  of  a.p. 

ats.  [-  The  defendant  by  ,  his  attorney  [or  in  person]  says 

A.  B.)      that  he  is  not  guilty. 

Vide  ante,  p.  556.  __ 

/'/"(  <>f  Justification  that  the  Libit  U  tine. 

That  before  the  alleged  grievance  J.  K.  was  a  trader  subject  to  the 
statutes  then  in  force  concerning  bankrupts,  and  had  committed  an 
act  of  bankruptcy,  and  became  a  bankrupt  within  the  meaning  of  the 
said  statutes,  and  a  petition  for  adjudication  of  bankruptcy  had  been 
duly  filed  against  him  in  the  Court  of  Bankruptcy  for  the 
district,  and  he  had  been  didy  adjudged  bankrupt  by  the  said  court; 
and  thereupon  the  plaintiff  falsely  and  fraudulently  pretending  to  be 
a  creditor  of  the  said  J.  K.  at  the  time  of  the  said  bankruptcy,  then 
assumed  to  prove,  and  in  due  form  of  law  proved,  against  the  estate  of 
the  said  /.  K.  as  such  bankrupt  as  aforesaid  in  the  said  court  a  debt  of 
£  ,  but  the  same  was  a  fictitious  debt,  as  the  plaintiff  at  the  time 

of  so  proving  the  same  well  knew ;  and  before  the  alleged  grievauce 
L.  M.  was  a  trader,  &c.  [state  in  like  manner  all  the  instances  of  th* 
plaintiff'  havimj  proved  fictitious  debts.'] 

(Bullen  and  Leake's  Precedents,  p.  723.) 
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PUa  of  Justification  to  Part  of  the  Libel. 
(Innuin  v.  Jenkins :  see  Declaration,  ante,  p.  743.) 
And  for  a  second  plea  as  to  so  much  of  the  declaration  as  relates  to 
the  publishing  by  the  defendant  of  the  words  that  the  defendants 
▼easel  was  deeply  laden  with  wheat  in  bags,  being  eighteen  inches  or 
twenty  inches  deeper  than  the  insurance  allows,  the  defendant  Hays 
that  the  defamatory  matter  in  that  part  of  the  declaration  alleged  is 
true  in  substance  and  fact. 
As  to  pleas  of  justification  generally,  vide  ante,  pp.  558-565. 


Plea  denying  that  tli*  Plaintiff  carried  on  the  Trade  alkgnl. 
That   the   plaintiff    did  not  carry  on  the  trade  or  business  of 
a  as  alleged. 

Vide  ant*,  p.  584.  

Plea  of  an  Apology  ami  Payment  into  Court  under 
6  $  7  Vict.  c.  i>6,  *.  2. 

That  the  alleged  libel  was  contained  in  a  public  weekly  newspaper 
\or  periodical  publication]  ordinarily  published  at  intervals  not 
exceeding  [or  exceeding]  one  week,  willed  the  "  ,"  and  was 

inserted  in  such  newspaper  [or  periodical  publication]  without  actual 
malice  and  without  gross  negligence ;  and  lieforo  [or  at  the  earliest 
opportunity  after]  the  commencement  of  this  action  the  defendant 
inserted  in  such  newspaper  [or  }>eriodical  publication]  a  full  ajwlogy 
for  the  said  libel  [or  offered  to  publish  a  full  apology  for  the  said  libel 
in  any  newspaper  or  |>eriodical  publication  to  be  selected  by  the 
plaintiff]  according  to  the  statute  in  such  case  made  and  provided; 
and  the  defendant  brings  into  court  the  sum  of  £  by  way 

of  amends  for  the  injury  sustained  by  the  plaintiff  by  the  publication 
of  the  said  libel,  and  says  that  the  said  sum  is  enough  to  satisfy  the 
claim  of  the  plaintiff  in  respect  thereof. 

(Mullen  and  Leake**  Precedents,  p.  726.) 

See  Jones  v.  Mackie  (L.  Rep.  tt  Ex.  1).  Vide  ante,  pp.  5tk>-5oS  and 
500.  

Notice  of  Intention  to  give  Eeiilence  of  an  ApoUujy  in  Mitignt'mn  if 

Damage*  under  6  <J*  7  Viet,  e.  *M>.9  *.  1. 
In  the 

Between  A.  II. ,  plaintiff,  and  E.  F.%  defendant. 
Take  notice  that  the  dcfen<laut  intends,  on  the  trial  of  this  cause,  to 
give  in  evidence,  in  mitigation  of  damages,  that  he  made  [or  offered] 
an  apology  to  the  plaintiff  for  the  defamation  complained  of  in  the 
declaration  herein,  before  the  commencement  of  this  action  [or,  as 
soon  after  the  commencement  of  this  action  as  there  was  an  opj>or- 
tanity  of  making  or  offering  such  apology,  the  action  having  l>eeii 
commenced  before  there  was  an  opportunity  of  making  or  offering 
such  apology]. 

Yours,  Ac. 
0.  7T.,  defendant's  attorney. 
To  Mr.  C.  D.t  plaintiff's  attorney,  [or  agent.] 

[or  agent.] 

(Bullen  and  Leake's  Precedents,  p.  726.) 
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BRIDOMENTS: 

when  bond  fidet  do  not  infringe  copyright,  188-1*»_* 
of  work  of  Action,  192 

ACCORD  AND  SATLSFACTK 

may  bo  pleaded  in  action  for  libel,  K 
evidence  of,  690 

^GCOLLVT,  an  Rk«uoiw  foe  I*nu?taa:ME*T  or  Cor  trig ht. 
lCQCIESCENCE: 

in  infringement  of  copyright*  disentitles  to  relief  in  equity,  lo_* 

JOTIOK  FOR  LIBEL: 

who  may  bring  action,  538 

when  libel  la  on  married  woman,  ib. 
on  partners  in  trade,  ib. 
on  joint-stock  company  or  corporation,  ib. 
alien  friend  may  uue,  though  domiciled  abroad,  539 
effect  of  joining  too  many  plaintiffs,  ib. 
nonjoinder  or  misjoinder  of  plaintiffs  may  be  amended,  16. 
moat  be  brought  within  six  years,  ib. 
venue  may  be  laid  in  any  county. 

may  be  changed,  %h. 
who  are  liable  as  defendants,  ib. 

where  there  is  a  joint  publication  by  several,  ft 
infant  may  be  sued,  641 

km  and  joint-stock  companion  may  bo  «n<  I 

d  wife  must  be  joined  in  actions  for  libels  by  wif 
after  divorce  or  judicial  Reparation,  ib. 
its  in  declaration*,  542,  548 
of  declaration,  543 

of  malice  not  neoeeeery  in  declaration.  54a 
falsehood  of  libel  ihould  be  allege*  i 
declaration  must  ahow  a  publication,  flk 

and  «tate  publication  of  and  concerning  plaintiff,  544 
must  set  out  ill' 

but  not  whole  of  libel,  A, 
must  not  omit  any  part  material  to  sense,  545 
etversi  tibeU  in  one  publication  may  bo  declared  cm  in  same  count,  547 
but  not  several  paragraph*  in  different  numb- 

libel  in  foreign  language  must  be  set  out  in  original,  with  translation,  itV 
when  innuendoes  are  neeeanary,  547,  6 1  v  5  10 
u*  explain  ambiguity  in  lan^uag> 
where  libel  ia  ironical,  551 
to  connect  libel  with  plaintiff,  &5U 

may  put  any  con  on  words  of  libel,  554 

of  jury's  negativing  meaning  put  by  innuendo,  £54,  556 
_  a  may  be  claimed,  555 
4e  of  defence  open  to  defendant,  55$ 
of  plea  el  not  gnUty.  566, 
in  case  el  publication  of  parliamentary  reports,  Ac  667 
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ACTION  FOR  LIBEL  (continued)— 

justification  most  be  specially  pleaded,  658 

how  pleaded,  when  charge  is  general,  ib. 

general  plea  of,  allowed,  on  condition  of  particulars  befog 

furnished,  560 
where  charge  in  libel  is  specific,  561 
may  be  pleaded  to  part  of  declaration,  562 
of  substance  of  libel  is  sufficient,  563 
when  defendant  may  plead  or  demur  to  part  of  libel,  564 
defendant    may   justify  words  of   libel  with    or   without  meaning 

innuendo,  ib. 
defendant  not  allowed  to  justify  other  imputations  in  libel  not  aei  oat 

in  declaration,  565 
previous  publication  of  libel  by  another,  no  justification,  ib. 
privilege  sometimes  specially  pleaded,  to. 
plea  of  apology  and  payment  into  court,  566 

whether  other  pleas  can  be  pleaded  with,  567 
evidence  of  apology  may  be  given  in  mitigation  of  damages,  568,  »'Jj. 

(Set  DAMAGES.) 

defendant  may  plead  accord  and  satisfaction,  568 
Statute  of  Limitations  must  be  pleaded  specially,  ib. 
on  wife,  plea  that  she  was  not  wife  of  male  plaintiff,  569 
plea  in  abatement  rarely  available,  ib. 
defendant  may  demur  to  declaration,  570 
plaintiff  may  reply  specially  to  pleas,  571 

or  new  assign,  ib.  " 

how  discovery  is  to  be  obtained,  571,  572 
plaintiff  may  administer  interrogatories,  572 

but  defendant  may  refuse  to  answer  where  answer  would  tend  V> 
criminate  him,  578 
plaintiff  may  obtain  inspection  of  documents,  574 

and  so  may  defendant,  ib. 
commission  may  be  obtained  to  examine  witnesses,  ib. 
plaintiff  always  entitled  to  begin  at  trial  of,  575 
libel  must  be  put  in,  577 
court  may  amend  variance,  ib. 
introductory  averments  need  not  be  proved,  578 
proof  of  innuendoes,  ib. 

express  malice  to  rebut  privilege,  579.     (See  Ma  lick.) 
evidence  of  damage,  see  Damages. 
plaintiff  may  anticipate  justification  and  rebut  it,  585 
defendant  may  prove  omission  by  publisher  of  material  portion  of  bis 

manuscript,  ib. 
libel  published  by  plaintiff's  contrivance,  how  far  a  defence  to  action,  ib. 
defendant  may  prove  that  he  was  not  author  and  published  innocently  5s<> 
ploa  of  justification,  how  proved,  587.    (See  Justification.) 
record  in  a  criminal  case  not  admissible  to  prove  or  disprove  truth  of 

libel,  588 
proof  of  apology  and  payment  into  court,  590 
defendant  may  give  evidence  to  negative  actual  malice  and  in  mitigation 

of  damages,  500 
whether  evidence  can  bo  given  as  to  existence  of  rumours  to  same  effect 

as  libel,  591-594 
proof  of  truth  of  imputations  by  defendant,  594 
do  fondant  cannot  inquire  into  plaintiffs  religious  opinions,  594 
evidence  of  plaintiff's  conduct  in  provoking  the  libel  may  be  given,  ib. 
judge  is  not  bound  to  state  his  opinion  to  jury,  596 
proper  question  for  jury,  ib. 
bill  of  exceptions  may  be  tendered,  ib. 
when  plaintiff   should  have  damages  separately  assessed  on   several 

counts,  595 
costs  of  successful  party,  596.    (See  Costs.) 
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>N  FOR  LIBEL  {amtinmed}— 

jury  should  not  bo  told  wait  damage*  will  carry  cotU,  59? 

when  new  trial  will  be  granted,     (Sec  Nkw  Trial.  ) 

leave  to  move,  advantage  of, 

when  defendant  should  move  in  arrest  of  judgment,  (L 
ACTS  OF  PARLIAMENT 

copyright  in,  41 
ADAPTATION : 

to  English  stage  of  dramatic  piece*  published  abroad,  HO 

ADMINISTRATION  OF  JUBTIOBl 

comment*  upon,  ses  Coitrcsrrr*  i  Likkllous)  and  Comkm>18  on  Mattkim 
of  Public  Ictkubt. 

ADVERTISEMENTS: 

in   newspaper   respecting  stolen    goods,   prohil*  n   ponalty, 

266,267 
on  wrappers  of  magazines  or  reviews,  ps 
of  rewardii  for  evidence,  a  contempt  oi 
for  information,  how  far  privileged,  431 
comments  on,  protected,  454,  4 ;»."> 

AFFIDAVITS: 

verifying  certificate    of    publication    of   parliamentary    papers    being 

authorised,  49T 
in  moving  for  criminal  information  for  libel,  601, 
of  defendant  in  mitigation  of  punishment 
of  prosecutor  in  aggravation  of  i 
practice  en  reading,  when  defendant  Hrooght  up  t>i  judgment,  588 

AGENT: 

liability  for  libel  published  by,  518-621,  626,  B26 

AGGRAVATION  OF  PUNISHMENT: 
for  libel,  affidavits  in,  685 

AUUKlKVKh 

who  Is  a  parson,  within  5  &  6  Vicl  c.  l\  •.  14,  «M,  V2A 

EHfi 

acquisition  of  copyright  here  by,  28 

whether  residence  in  British  dominions  at  date  of  publication  U  neces- 
sary in  order  to  acquisition  of  copyi 

residence  by,  in  any  part  of  British  dominion*,  at  date  of  puliMcaliofi  la 
sufficient,  88 

copyright  of,  in  unpublished  works,  86 

friend  may  sue  for  libel,  though  domiciled  abroad,  688 
ALMAXA 

copyright  in,  39,  40 

ALTERATION: 

of  author's  work  before  publication,  68,  60,  281 

of  painting,  drawing,  or  photograph,  after  sale  by  author,  3Ut» 

AMENDHK 

of  registration  of  copyright  in  books,  92 

designs,  616 
of  variance  in  proceedings  for  libel,  622,  677,  687 


AMERICA: 


law  of  copyright  in,  242-919.    (See  Cofyhjoi 

AX ALYSIS,  aw  Abeiwjmiwti, 

FURANDI : 
whether  eaaeotial  to  piracy,  181-184 

with  payment  into  court,  plea  of,  In  action  for  libel,  688 
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APOLOGY  (continued)— 

whether  other  pleas  can  be  pleaded  with,  567 

evidence  of,  may  he  given  in  mitigation  of  damages,  568,  595 

what  evidence  of,  moat  prove,  590 

how  to  be  inserted  in  newspaper 

form  of  plea  of,  745 

notice  of  intention  to  give  evidence  of,  in  mitigation  of  damages,  745 

ARRANGEMENTS: 

between  anthors  and  publishers,  see  Contract!  between  Acthob, 
Publishers,  Printers,  Ac. 

ARREST  OF  JUDGMENT: 

in    criminal    prosecutions    for    libel,   531,   532.      (See    Prosecution 

(Criminal)  for  Libel.) 
in  action  for  libel,  600 

ARTICLE: 

for  periodical  publication,  see  Periodicals. 

ARTIST: 

criticisms  on  works  of,  456 

reservation  by,  of  copyright  in  sold  painting,  drawing,  or  photograph, 
119,  120 

form  of,  721 
agreement  by,  to  assign  copyright  to  vendee  of  painting,  drawing,  or 
photograph,  120 

form  of,  722 

ASSESSING  DAMAGES : 

in  action  for  libel,  595,  596.    (See  Damages.) 

ASSIGNMENT  OF  COPYRIGHT,  see  Transfer  of  Copyright. 

AUTHOR: 

who  may  be  considered,  78,  79 

of  book,  whether,  in  order  to  copyright,  there  must  be  a  known,  77 

of  operatic  score,  who  is  considered,  78,  134 

right  of,  when  contributor  to  a  periodical,  see  Periodicals. 

criticisms  on  works  of,  450-454 

false  imputation  of  being,  454 

remedy  of,  for  inaccurate  edition  of  his  work,  281 

proof  of  publication  of  libel  against,  517 

(See  Contracts  between  Authors,  Publishers,  Printers,  Ac.) 

AVERMENTS: 

when  introductory,  are  necessary  in  indictment  for  libel,  523 

of  plaintiff's  avocation,  sometimes  material  in  actions  for  libel,  584 

in  actions  for  libel,  542 

need  not  be  proved,  578 

BAIL: 

where  person  charged  before  justices  with  publication  of  libel,  512 

BANKRUPTCY: 

effect  of,  on  ownership  of  copyright,  149 
of  newspaper,  150 
whether  penalties  for  piracy  of  paintings,  Ac.  are  provable  under,  228 

BASE  COPY : 

meaning  of,  107 

BIBLE: 

copyright  in  English  translation  of  the,  37,  38 

BILL  OF  EXCEPTIONS: 

may  be  tendered  in  action  for  libel,  695 

BLACK  LIST: 

liability  for  publication  in,  461,  462 
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BLASPHEMOUS  CONTRACT: 
cannot  1m  enforced,  9 

BLASPHEMOUS  PUBLICATIONS: 

grounds  of  legal  interference,  29 7,  298 

in  what  offence  consists,  299 

common  lew  decision*  ee  to,  299,  809 

legislative  enactments  as  to,  301,  302 

whet  forme  of  religion  may  be  attacked,  80S 

bow  far  liberty  of  discuasiou  U  allowed,  803-307 

definition  of,  in  New  York  criminal  eodeT  804, 305 

prosecution  for  publication  of  Shelley's  poeuM,  307-309 

bow  punishable,  310.    (St*  PaosBCunosa  ((Jrimwjll)  ioi  Liuxl) 

Scotch  law  as  to,  310,  31 1 

justification  not  allowed  in  prosecutions  for.  528 

copies  of,  may  be  seised  after  verdict  or  judgment  by  defaul 

and  after  final  judgment  diepoeed  of,  Mf 

BOARD  OP  GUARDIANS: 

reports  of  meetings  of,  490 

BOARD  OF  TRADE ; 

may  extend  duration  of  copyright  in  design*,  009 

may  extend  period  for  which  designs  may  be  provisionally  i 

directions  for  registering  designs  issued  by,  709-718 

BOOK; 

meaning  of,  within  Copyright  Act,  75 
duration  of  copy  right  in,  7 

whether,  in  order  to  copyright,  there  must  be  a  known  author,  77 
who  may  t«  considered  author  of,  7$ 

how  far  originality  is  required  OOQte  copyright,  79,  80 

copyright  in,  where  subject  Is  common,  HI -M4 
copyright  in  engravings  forming  part  ot,  i 
copyright  may  be  of  part 
registration  of  copyright  in,  80-&8 
delivery  of  copies  of,  to  libraries,  Vi-'Jti 
consequence  of  non-delivery,  96 
power  of  Privy  Council  to  license  publication  oft  97 
registration  of  copyright  in,  under  International  Copyright  Act,  134 
(Set  Rboistiutto*,  Cornuairr,  stitl  Puu 

BRITISH  MUSEUM: 

delivery  of  copies  of  books  to,  94-97 

to,  under  international  copyright,  136. 
BUSTS : 

copyright  in,  see  Sculptors,  Models,  a*©  Bom 
CALENDAR i 

piracy  of,  178 
CAMBRIDGE: 

copyright  of  University  of,  set  Uirrrxaarnus. 

CARICATURES: 

libels  by  means  of,  388 

CERTIORARI : 

removal  of  indictment  for  libel  by,  518 

CHARITABLE  INSTITUTIONS! 

comments  on  conduct  of,  440-448 

CHARTS 

copyright  m,  109.    (Sss  Estouthsm.) 
CIRCULARS: 

onmmento  on  protected,  464 
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COLLEGE  COPYRIGHT: 

in  books,  of  Universities  of  Oxford  and  Cambridge,  and  Scotch  Univer- 
sities, 47,  48 

of  Eton,  Westminster,  and  Winchester,  47 
of  Trinity  College,  Dublin,  48 

COLONIAL  COPYRIGHT,  126-180 

power  to  suspend  in  certain  cases  prohibitions  against  importation  into 

colonies  of  foreign  reprints  of  books,  126.  127 
colonies  who  have  brought  themselTes  within  10  ft  1 1  Vict  e.  95 ;  127 
(See  India,  Copyright  nr.) 
COLONIES : 

works  published  in  are  foreign  works,  129,  ISO 
power  of  courts  of,  to  commit  for  contempt,  869 
power  of  Legislative  Assemblies  of,  to  commit  for  contempt,  35 1-354 

COMMENTS  ON  MATTERS  OF  PUBLIC  INTEREST: 
publications  protected  as  being,  438-457 
not  privileged  in  the  strict  sense  of  the  term,  483,  488,  489 
limits  allowed  to  public  criticism,  434 

honest  belief  alone  will  not  justify  defamatory  publication,  435 
what  degree  of  latitude  is  allowed  in,  439,  440 
examples  of  matters  of  public  interest,  440,  et  seq. 

debate  in  Parliament,  440 

working  of  college,  hospital,  or  other  public  institution,  ik 

management  of  a  parochial  charity,  448 

unpublished  sermons,  444 

judicial  sentences  and  decisions,  to. 

evidence  of  witnesses,  445 

management  of  a  church,  to. 

advertised  new  medical  cure,  ib. 

proceedings  of  archaeological  association,  446 

appointment  of  member  of  Parliament  to  a  recordershin,  ib. 

publication  in  course  of  a  public  controversy  between  two 
clergymen,  447 

report  of  committee  of  a  Reform  Union,  ib. 

the  proprietor  of  Zadkiel's  Almanac,  448 

theatrical  and  musical  performances,  449 

floral  exhibitions,  450 

reviews  of  books,  450-454 

false  imputation  of  authorship,  454 

advertisements,  circulars,  and  handbills,  454—456 

books  privately  circulated,  456 

pictures  publicly  exhibited,  ib. 

architecture,  457 

COMMONS,  HOUSE  OF: 

libellous  contempts  of,  see  Parliament  (Libels  on  Houses  op). 

COMPANY,  JOINT-STOCK : 
may  sue  for  libel,  538 
and  bo  sued  for  libel,  541 

COMPARISON  : 

of  handwriting  in  proving  publication  of  libel,  518 

CONFIGURATION : 

utility  of  design  must  be  produced  by  shape  or,  603 

CONTEMPTS  (LIBELLOUS): 

of    Houses   of    Parliament,    344-857.    {See  Parliament  (Lams  o* 

Houses  of.) 
of  courts  of  justice,  357-379 
various  kinds  of,  357 
how  punishable,  857, 879  -       ' 
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CONTEMPTS  (LIBELLOUS)  ^ 

of  court*  of  justioe  (continued) — 

libelling  judge  at  chambers,  360,  861 

when  court  ia  not  kitting,  868 

whether  proceedings  must  be  pending,  378 

temperate  discussion  of  decisions  not  prohibited,  881*  868 

by  publication  of  party  to  a  suit,  3G4-366 

distinction  between  publication  by  party  to  suit  and  by  newspaper 

reporter,  676 
by    publication!    which    tend    to    prejudice    hearing    of    cause, 

370-378,  377 
party  supplying  newspaper  with    information    cannot    complain 

of,  875  ^ 

publication  by  one  party  does  not  justify  publication  by  the  other,  ib, 
liability  of  editor  for  insertion  of  anonymous  letters,  374 
by  advertisement  of  rewards  for  evidence,  377 
of  colonial  courts,  369 

Scotch  Uw  as  to,  367,  868 

XTTMUTI 

of  work,  right  of  author  to  publish,  281 

ACTS    BETWEEN    AUTHORS,    PUBLISHERS,   PRINTERS,  Ac. 


foundation  of ,  9*8 

agreement  not  te  be  performed  within  a  year,  868 

eon  tract  may  be  collected  from  a  number  of  papers,  269 

defective  form  of  agreement 

duty  of  fixing  price  and  choosing  orn  boll  is h menu,  270 

right  to  tfx  time  and  mode  of  publication,  270 

how  agreement  for  division  of  profits  after  payment  of  expense*  may  be 

regarded;  272 
power  to  pot  an  end  to  agreement 
meaning  of  ■•  edition,"  273,  274 
licence  to  publish  cannot  be  assigned;  275 
representatives  of  deceased  author  entitled  to  payment  for  unfinished 

work,  277 
for  composition  of  a  work,  specific  performance  of  not  decreed,  277 
but  either  party  may  be  made  liable  in  damages  for  breach  of 
not  to  sell  under  a  certain  price,  279 
to  print  within  a  specified  time,  to, 
for  sale  of  copyright,  speci>  mce  of  decreed,  280 

warranty  on  sale  of  c 

contracts  between  joint  owners  of  copyright,  10. 
alteration  of  work  by  publisher,  281 
injunction  not  granted  to  restrain  publication  en  account  of  uon~peym*ot 

of  author. 
tight  of  author  to  publish  continuation  of  his  work,  it*. 
contract  not  to  compose  for  any  other  than  a  particular  theatre,  282 
not  to  publish  a  work  which  would  prejudice  another  work 
agreement  for  use  by  one  newspaper  of  matter  and  type  of  another, 

"ist-aea 

oontraet  to  print  is  not  within  17th  section  of  Statute  of  Frauds,  289 

printer's  lien  for  general  balance,  289.  290 

customs  of  trade  between  printers  and  publishers,  290,  221 

payment  of  compositors  for  advertisements  on  wraneera,  291,  222 

contract  by  printer  to  insure  against  Ices  by  Are,  298 

ef  an  illegal  or  immoral  character,  298-298 

i  of  agreement  between  authors  and  publishers,  714-721 


)NTRIBUTORS ; 


ser  PaVtODtCaiA 

000 
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CONVENTIONS,  as*  International  < 

COPY. 

meaning  of  in  Copyright  Acts,  66 

COPYRIGHT : 

of  a  twofold  nature,  2 
in  what  works  it  exist*,  8 
according  to  American  law,  244 
exists  only  in  innocent  works,  8-9 
not  in  illegal,  or  immoral  works,  4 

or  in  work  published  in  another's  name  with  intent  to  deceive,  10 
exists  in  fetters,  11 

whether  private  or  of  a  literary  character,  14 

and  whether  written  for  profit  or  otherwise,  16  ' 

except  in  certain  eases,  15-18 
who  may  possess,  22 
according  to  American  law,  244 
whether  an  alien  must  reside  here  at  time  of  publication  in  order  to 

acquire,  26-83 
area  of,  86 

where  British  subject  first  publishes  abroad,  86 
orown  and  college,  tee  Grown  Coptrioht;  College  Coptrioht;  and 

in  unpublished  works,  aw  Unpublished  Works. 

in  published  works,  whether  existing  at  common  law,  63,  64 

foundation  of  in  published  works,  66 

who  is  entitled  to,  as  author,  78,  79 

in  books,  76-97 

definition  of,  75,  244 

duration  of,  76,  77 

according  to  American  law,  242,  248 

may  be  of  part  of  a  work,  86 

whether  there  must  be  a  known  author,  77 

how  far  originality  is  necessary  to,  79,  80,  245 

where  subject  is  common,  81,  et  seq. 

registration  of  proprietorship  of,  86,  87 
form  of,  88 

effect  of  non-registration  on,  89,  90 

effect  of  inaccurate  registration  on,  90,  92 
in  periodicals,  97-106.    (See  Periodicals.) 
in  engravings  and  prints,  106-114.    (See  Engravings.) 
in  dramatic  and  musical  compositions,  114-118.    (See  Dramatic  and 

Musical  Representation,  and  Performance.) 
in  paintings,  drawings,  and  photographs,  119-123.    (See  Paintings, 

DRAWTNG8,  AND  PHOTOGRAPHS,) 

in  sculpture,  models,  and  busts,  124-126.    (See  Sculpture^  Models,  and 
Busts.) 

in  designs,  602-628.    (See  Designs.) 

colonial,  126-180.    (See  Colonial  Coptrioht.) 

Indian,  127-180 

international,  130-148.    (See  International  Coptrioht.) 

assignment  of,  150-168.    (See  Transfer  of  Coptrioht.) 

specific  performance  of,  contract  for  sale  of,  280 

warranty,  on  sale  of,  ib. 

how  far  divisible,  150,  151 

for  limited  period,  purchaser  of,  may  sell  copies  alter  expiration  of 
period,  275 

infringement  of,  168-216.    (See  Piracy.) 

remedies  for  infringement  of,  216-241.    (See  Remedies  fob  Infringe- 
ment of  Copyright.) 

American  law  of,  242-249 

(See  Book  ;  Registration.) 
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CORPORATION  i 

ma?  fue  for  *  libel  on  it,  $38 
and  be  sued  for  libel,  541 

COSTS; 

el  proceeding*  for  infringement  of  copyright  in  deaiffni,  627 

of  proeeoutor  for  libel,  when  payable,  58? 

defendant  on  acquittal  entitled  to,  from  privet*  prosecutor  t 

of  eetion  for  libel,  where  Jury  award  a  lum  not  exceeding  IOA,  596 

where  action  is  brought  in  loo*!  court  of  record,  io. 
where  in  auperior  court,  Terdiot  U  under  40a,  5*7 
jury  ihould  not  be  told  what  damage*  will  carry,  ik 
where  eeveral  iaauc*, 

what,  embraced  under  general  eoete  of  oauae,  588 
COUNTY  COURT: 

Juriediction  in  actions  for  libel,  596,  597 

in  caae  of  piracy  of  faaifliay  087,  888 
COURTS  OF  JUSTICE  i 

libelloua  contempt*  of,  net  CoftTrarr*  ( LlBELUwa) 

CRIMINAL  INFORMATION 

for  libel,  tee  Pnoenomojii  (Caim*AL)  roa  Lum 

CRIMINAL  WORK  I 

no  copyright  in,  8-5 

jurisdiction  of  equity,  in  oaee  of,  5-7 

CRITICISMS,  a*  OoHiRirxB  on  Mamm  or  Pcnuo  ImmT. 

CROWN  COPYRIGHT  i 

in  English  tramlation  of  Bible,  87,  88 

in  Prayer-book*  8* 

in  Lilly  a  Latin  Orammar,  89 

in  almanaoa  89,  40 

in  Acta  of  Parliament,  and  other  Stale  document*,  1 1 

in  report*  of  Judicial  proceeding*,  42-44 

radc  between  printer*  and  pubUahera,  290,  291 
JfAOffiz 

attton  for,  In  caae  of  Infringement  of  copyright  la  miamklaheJ  worka, 

in  eaae  ef  ferriages***  of  pohHahed  worka  119 
how  claimed  in  action  for  UM,  588 
amount  of,  U  matter  for  Jury,  888 

Jury  not  to  take  kilo  account  aolioac  pecdlag  agnhial  other  partiee  for 

"  let  may  influonee  amount  ef,  *k 
m  meerting  libel,  may  he  ooneuWred  by  )ury  ia  aaaeae- 


■Mtnfiwl,  plaintiff  may  grre  evidence  of,  where  libel  i*  pub- 


nay  gm  ertoem 
Uehad  of  him  in  the  way  of  bia  trade,  *»&  J 


when  plaintiff  i 
sew  trial  not  gi 


plaintiff  not  allowed  to  give 

ttafj,  m 

nt  may  give  evidence  in  mitigation  ef,  590 

1  m  provoking  Uhei  may  be  given  u 

?uld  hare, 

itted  merely  eaj  aeoeejit  of 

DaUfh 

libel  on  the,  419,  490 

intent  mu*t  be  proved  la  proeoeoliow  for,  888 

lATn  (PARLIAMENTARY),  eat  R**om  (Kgwwefum* 
CCC  2 


wot  ijated  la  declare- 


of,  594 

u,  m 
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DECLARATION: 

forms  of  in  actions  for  infringement  of  copyright,  728-729.  (See  Fom) 
in  action  for  libel,  543,  743 

(See  Action  for  Libel,  and  Forms.) 

DEFENCE: 

to  action  for  libel,  tec  Action  for  Libel. 

DEFENDANTS: 

in  action  for  libel,  who  are  liable  as,  540,  541 

DEMURRER: 

not  often  found  in  actions  for  libel,  570 

DEPOSIT: 

of  copies  of  books  at  Stationers*  Hall,  94,  95 
under  International  Copyright  Act,  135 

DESIGNS,  COPYRIGHT  IN,  602-628: 
of  twofold  character,  602 
for  ornament,  ib. 
for  purposes  of  utility,  608 

must  depend  on  shape  or  configuration,  ib. 
exists  in  new  combination  of  old  patterns,  605 

where  combination  constitutes  one  design,  606 
duration  of  in  designs  for  ornament,  608,  609 

in  designs  for  purposes  of  utility,  609 

may  be  extended  by  Board  of  Trade,  609,  717 
order  for  extension  of  term  must  be  registered,  609 
consequence  of  registering  under  wrong  class,  ib. 
who  is  proprietor  of  copyright,  609,  610 
two  requisites  to,  610 

effect  of  sale  without  mark  of  registration,  611-613 
appointment  of  registrar  of,  613 
duties  of  registrar  of,  614 
certificate  of  registration  to  be  given,  615 

what  certificate,  proves,  615,  616 
where  drawings  may  be  dispensed  with,  616 
discretionary  power  vested  in  registrar,  subject  to  appeal,  ib. 
pattern  may  be  registered,  617 
registered  designs  may  be  inspected,  617,  618 
fees  on  registration,  712,  713,  716 

penalty  for  wrongfully  using  mark  denoting  registered  design,  618 
may  be  provisionally  registered,  619 
form  of  application  for  provisional  registration,  709 
certificate  of  provisional  registration  to  be  given,  620 
protection  afforded  by  provisional  registration,  ib. 
exhibition  of  provisionally  registered  designs  in  certain  places,  not  to 

defeat  copyright,  ib. 
defeated  by  sale  of  articles  provisionally  registered,  621 
books,  &c.  not  to  be  removed  for  evidence  without  judge's  order,  ib. 
judge  may  order  copies  of  documents  to  be  given  for  evidence,  ib. 
all  documents  Bigned  and  sealod  by  the  registrar  to  be  evidence,  622 
may  be  transferred  by  writing,  622,  710,  717 
form  of  transfer  and  authority  to  register,  622 
form  of  request  to  register,  623 

form  of  particulars  to  be  given  in  case  of  designs  for  useful  purposes,  715 
infringement  of,  623,  624 
remedies  for  infringement  of,  625-628 
declaration  for  infringement  of  copyright  in  designs  for  ornamental 

purposes,  728 
declaration  for  infringement  of  copyright  in  designs  for  useful  pur- 
poses, 729 
directions  issued  by  Board  of  Trade  as  to  registration  of,  709-718 
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DEVOLUTION: 

of  copyright,  148,  149 

DICTIONARY : 

piracy  of,  178,  179 

DIGESTS: 

when  bond  fide,  do  not  infringe  copyright,  194-196 

DIRECTORY : 

piracy  of,  174-178 

DISCOVERY: 

of  proprietors,  printers,  or  publishers  of  newspapers,  257-259,  571,  572 

DIVISIBILITY  OP  COPYRIGHT,  150,  151 

DRAMATIC  COMPOSITION : 
copyright  in,  60,  114 

not  lost  by  previous  representation,  57 
definition  of  dramatic  piece,  116 
introduction  to  a  pantomime  is  a  dramatic  piece,  117 
assignment  of  copyright  in,  does  not  convey  right  to  represent,  116 
copyright  in  musical  composition  accessory  to,  117 
registration  of,  under  International  Copyright  Act,  184 
transfer  of  copyright  in,  163 
remedy  for  infringement  of  copyright  in,  226 

DRAMATIC  AND  MUSICAL  REPRESENTATION  AND  PERFORMANCE 
(RIGHT  OF).  114-118: 

what  is  a  first  publication  abroad,  56 

is  not  a  publication  of  play  itself,  57 

statutory  right  of  sole,  114,  115 

duration  of  sole,  115 

registration  of  copyright  in,  ib. 

remedies  for  infringement  of  copyright  in,  116 

not  conveyed  by  assignment  of  copyright  in  piece,  ib. 

under  International  Copyright  Act,  189 

conrention  with  France,  146 
transfer  of,  168-165 
in  what  infringement  of  consists,  211 
how  consent  to  performance  may  be  gWen,  ib. 
onus  of  proving  consent,  227 

written  introduction  to  a  pantomime,  is  within  protection  of  Act,  212 
ignorance  does  not  excuse  infringement  of,  ib. 
what  is  a  place  of  dramatic  entertainment  within  Act,  218 
no  person  liable  to  action,  who  does  not  tako  part  in  representation, 

218-215 
what  is  a  representation  is  a  question  for  jury,  215 
remedies  for  infringement  of,  226,  227.    (See  RncionB  fob  Iifrmiwoa- 

ME*T  Or  COPYBIGHT.) 

within  what  time  proceedings  for  infringement  of,  must  be  commenced, 

227 
comments  on,  protected,  449 
declaration*  for  infringement  of,  726,  727 

DRAWINGS : 

copyright  in,  119-123.    (See  PAurrwof,  DaAwutoa,  axd  Photographs,) 
no  copyright  in  libellous,  immoral,  or  irreligious,  1 1 
transfer  of  copyright  in,  166,  167 
piracy  of,  208-210 

DUBLIN:  

copyright  of  Unirersity  of,  tee  UmrBBarriM. 

ECCLESIASTICAL  COURTS: 

jurisdiction  of,  in  suits  for  defamation  abolished,  319 
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EDITION: 

meaning  of,  278,  274 

EMBELLISHMENT: 

of  work,  right  to  choose,  270 

ENCYCLOPAEDIAS: 

copyright  in,  fat  Pbdowoali. 

ENGRAVINGS  OR  PRINTS: 

forming  part  of  a  book,  copyright  in,  86 

copyright  in,  106-114 

data  of  publishing,  and  proprietor's  name  to  he  affixed  to  each,  107, 

110,  111 
what  is  sufficient  disclosure  of  proprietorship,  112 
original  copyright  in,  106, 107 
extension  of  original  copyright  in,  107,  108 
duration  of  copyright  In,  108 
copyright  in,  extended  to  ease  of  lithographs,  to. 

maps,  charts,  and  plans,  109 
accompanying  letterpress,  copyright  in,  108 
where  subject  of  Is  common,  109 
requisites  to  copyright  in,  110-112 
sufficiency  of  publication  line,  112, 113 
registration  not  necessary  in  case  of,  118,  226 
made  and  struck  off  abroad,  but  published  here,  114 
registration  of  under  International  Copyright  Act,  186 
copyright  in,  under  International  Copyright  Act,  see  Iktmuultkhui 

COPYRIGHT. 

transfer  of  copyright  in,  165, 166 

piracy  of,  204-207 

how  piratical  copy  may  be  taken,  205 

what  is  a  copy  of,  206 

public  exhibition  of  a  copy  of,  is  not  piracy,  to. 

sale  of  prints  unlawfully  struck  off  from  original  plate,  is  not  piracy,  207 

remedies  for  piracy  of,  228*226.    (See  Remedies  fob  Innmranairr  of 

Copyright.) 
limitation  of  time  for  bringing  actions  for  piracy  of,  68 

ETON: 

copyright  of  College  of,  see  College  Copyright. 

EVIDENCE  : 

in  proceedings  for  libel,  see  Proceedings  (Criminal)  for  Lobki,  ;  Actio* 
for  Libel  ;  Publication  ;  Damages. 

EXCEPTIONS : 

bill  of,  may  be  tendered  in  action  for  libol,  695 

EXECUTION  : 

in  case  of  copyright,  149 

EXTRACTS: 

piracy  by  means  of,  184 

FALSEHOOD: 

necessary  to  a  libel,  391,  et  seq.    (See  Libel  on  Individuals. 

should  be  alleged  in  declaration,  543 

need  not  be  shown  on  indictment  or  information,  524 

FALSE  NEWS: 

publication  of,  382 

FEES: 

on  registering  designs,  712,  713,  716 
FIRE  : 

effect  of  loss  by,  on  contract  of  printer,  293 


INDBX. 


759 


FOREIOTER 

acquisition  of  copyright  by,  see  Aura  and  LvTrjuunoKaL  Corr bight 

FORM: 

of  work  cannot  be  copied  by  another  bo  as  to  mislead,  101 

FORMS: 

of  requiring  entry  of  proprietorship,  8e 

of  entry  of  profsrittomhip  a*  Stationers'  Hall,  ik 

of  concerrenoo  of  party  eesigaiag  copyright  in  a  registered  book,  15*5 

of  entry  of 


f  aesigaiag  copyright  in  a  registered  1 
of  oopyright  in  registry,  to. 


of  transfer  and  authority  to  register  copyright  in  design*,  62*2 
of  request  to  register  oopy right  in  designs,  C$3 
of  application  to  register  provisionally  ornamental  designs,  ?l>3 
of  particulars  on  application  to  register  designs  for  purposes  of  ut 


of  agreement  between  s  nth  ore,  publishers,  eVe.  713-733 
for  publication  of  book  on  hslf -profit  terms,  718,  719 
for  licence  to  print  one  edition  of  a  work,  720 
of  agreement  to  enlarge  a  second  edition  of  a  work,  721 
lor  reserving  to  artist  oopyright  in  sold  painting,  drawing,  or  photo- 
graph, ft 
for  assigning  oopyright  to  vendee  of  painting,  drawing,  or  photograph, 

723 
of  declarations  for  infringement  of  oopyright,  723-739 
in  a  book,  by  printing  copies,  723 

in  a  periodical,  by  printing  portions  of  it  in  another,  tew 
In  a  musical  composition,  by  printing  it  for  «al« 
in  a  H>ok,  by  selling  copies  unlawfully  printed, 
in  a  print,  by  means  of  photography,  •& 
by  selling  copies  from  a  spurious  plate,  716 
for  infringement  of  right  of  representing  or  performing 

s  dramatic  pieo 
for  infringement  of  right  of  performing  a  mueieml  oow- 

poaitiom  727 
for  infringement  of  oopyright  in  a  model,  oast,  oopy,  or 

sculpture,  to. 
for  infringement  of  copyright  in  a  design  for  ornamental 

purposes,  728 
for  infringement  of  copyright  in  a  design   fur   useful 
purposes,  729 
of   plea*  in  actions  For  infringement  of  copyright,  730, 
general  issue,  I 
plea  denying  copyright,  & 

first  publication  in  Kngtar 
that  prints  had  not  date  uoo  or 

name  thereon,  to. 
let  prints  were  first  published  without  date  «f  first 
Vesi  or  proprjojoora  nema  to. 

sole  right  of   representing  or  perfo 
1  piece,  ■&. 


oompoaition  was  composed  by  plaintiff  for  def en- 
essory  to  representation  of  a  dramatic  piece,  731 
of  notice  of  objections  to  be  given  with  pleas  in  action  lor  1 

of  eopyrlgi 
of  pleadings  in  criminal  proceedings  lor  libel,  733-743 

ar  officio  information  by  Attorney  .General  for  a  i 

Information  by  Master  of  Crown  Office,  733-733 
indictment  Cor  publishing  a  libel  knowing  h  to  be  lalee, 

13*137 
plea  to  informstion  or  indictmr ot,  thai  the  libel  U  true, 

and  its  publication  for  public  benefit. 
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FORMS  (contmu§dy- 

of  pleadings  in  citA  proceedings  for  libel,  743-745 
declaration*,  743,  744 
pleaa,  744,  745 

of  general  issue,  744 
of  justification  that  libel  is  true,  & 
of  justification  to  part  of  libel,  745 
denying  that  plaintiff  carried  on  trade  alleged,  t& 
of  apology  and  payment  into  court,  ib. 
of  notice  of  intention  to  give  evidence  of  apology  in  mitigation  of 
damages,  ib, 

POX'S  LIBEL  ACT,  685  : 
effect  of,  529,  595 

FRANCE: 

copyright  convention  with,  146 

GENERAL  ISSUE,  see  Nor  Guilty. 

GOVERNMENT: 

publications  which  attack,  see  Seditious  Publications. 

HANDBILLS: 

comments  on,  protected,  454 

HANDWRITING: 

proof  of,  in  proceedings  for  libel,  518, 576 

IDEAS: 

without  material  clothing,  no  copyright  in,  2 

ILLEGAL: 

work,  no  copyright  in,  8,  4 
*         contract,  action  cannot  be  maintained  on,  298-295 

IMMORAL: 

work,  no  copyright  in,  8-9,  11 

contract  action  cannot  be  maintained  on,  298-295 

publications,  see  Obscene  Publications. 

IMPORTATION : 

of  piratod  copies  of  books,  prohibited,  199 

list  of  prohibited  books  to  be  kept,  200 

remedy  for  wrongful  entry  in  list  of  prohibited  books,  16. 

of  pirated  copies,  prohibited  by  International  Copyright  Act,  144 

INACCURACY  OF  REGISTRATION: 

effect  of,  see  Registration. 

INACCURATE  EDITION: 

of  author's  work,  remedy  of  author  for,  281 

INDECENT : 

publications,  how  punishable,  see  Obscene  Publications. 
publications  sent  by  post,  261 

INDIA,  COPYRIGHT  IN,  127-130 

INDICTABLE  OFFENCE: 
imputation  of,  384,  399 

INDICTMENT  : 

for  libel,  see  Prosecutions  (Criminal)  for  Libel. 

form  of,  736,  737 
INFANT : 

may  be  sued  for  libel,  541 

INFORMATION  (CRIMINAL)  FOR  LIBEL,  see  Prosecutions  (Criminal) 
for  Libel. 
form  of,  732-736 
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INFRINGEMENT  OF  COPYRIGHT,  m  Pnacf. 
INITIALS: 

libel  expressed  by,  888 

INJUNCTION,  #e*  Kkmkdies  for  IxnntowMxn  or  Copyright. 

obtainable  at  common  law  to  restrain  piracy,  form  of  claim  for 

INNOCENCE : 

necessary  in  s  work  in  order  to  copyright,  &  11 

test  of,  when  interposition  of  equity  is  sought  to  restrain  piracy!  8 

what  works  lack,  at  common  law,  8, 4 

INNUENDO: 

meaning  of,  515,  516 

when  tinneceasary,  51(1 

when  bod  or  repugn snt  to  words  of  libel,  may  bo  rejected,  if>. 

when  necessary  In  action  for  libel,  547 

proof  off  o7o 

(Set  Acno*  roa  Libel.) 

INSPECTION: 

of  documents,  plaintiff  in  action  of  libel  may  obtain,  574 
and  so  may  defendant,  io. 

(8m  Remkiub  roa  Immuiq*mm»t  of  Coi>ysjuht.) 

J  :NTION  i 
not  necessary  to  piracy,  181,  tl  say, 
of  publisher  of  immoral  publications  immaterial,  316 
of  writer  of  libel,  immaterial,  390 
except  in  case  of  libel  on  dead,  HO 

INTERNATIONAL  COPYRIGHT,  130-148 

reciprocal  protection  must  be  secured  to  British  authors,  130 

In  what  works,  131 

duration  of,  ib. 

bow  to  be  granted,  to. 

term*  of  enjoyment  and  time  for  registration  may  vary  in  the  case  of 

different  countries,  ib. 
no  other  than,  in  any  works  first  published  abroad  by  British  subject,  188 
particular*  to  be  observed  as  to  registration  and  delivery  of  oopies,  188, 

134 
mode  of  registering  books,  dramatic  and  musical  compositions,  134 
where  book  is  published  anonymously,  ib. 
dramatic  and  musical  composition*  in  nianu< 

ib. 
prints,  135 

sculpture  and  other  works  of  art,  to. 
deposit  of  copies  at  Stationer*'  Hall,  ik 

delivery  of  copies  to  British  Museum  or  libraries  not  necessary,  186 
same  law  applicable  to  books,  as  if  published  hore,  13ft-l8* 
right  to  prevent  unauthorised  translations,  136,  130 

exoepi  In  certain  cases,  137,  188 
light  of  representing  and  performing  dramatic  and  musical  piece*,  180 
requisites  to  be  observed  in  order  to  prevent  translation  of  drama  If 

piece..  140,  141 
authorised  translation  must  be  of  whole  work,  141 
remedy  (or  entry  on  register,  grounded  on  wrongful  unit  publication,  144 
importation  of  pirated  copice  of  book*  prohibited,  ib. 

unloaa  with  eonaent  of  registered  proprietor  or  his  igent,  U5 
extension  of  prohibition  to  works  of  art  and  unauthorised  tn 

io. 
with  France,  subjects,  duration  and  oondrtions  of,  146 
registration  necessary.  147 
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with  which  contentions 
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INTERROGATORIES : 

allowed  in  action  for  infringement  of  copyright,  222 

for  libel,  572 
what  defendant  may  refute  to  answer,  678,  574 

IRONICAL  LANGUAGE : 

Hbel  may  be  conveyed  by,  88T 

IRRELIGIOUS  WORK: 

no  copyright  in,  4-11 

JOINT  OWNERS  OP  COPYRIGHT : 
contracts  between,  280 

JUDGMENT : 

on  conviction  for  libel,  practice  as  to,  533 
arrest  of,  ms  Abbjbt  or  Jodgmkmt. 

JUDICIAL  PROCEEDINGS: 

reports  of,  see  Rbposib  (Nbwbpapme). 

comments  on,  see  Con—in  on  Minni  of  Public  IvraBtr. 
JURY: 

function  of  in  prosecutions  for  libel,  529,  580 

question  for  in  action  for  libel,  595 

JUSTICES : 

jurisdiction  of,  in  prosecutions  for  libel,  510-514.    (Sec  ft******* 
(Criminal)  for  Lddbl.) 

JUSTIFICATION: 

not  allowed  in  prosecutions  for  blasphemous,  dbeeene,  or  seditious  libels, 

528 
in  actions  of  libel,  how  to  be  pleaded,  558,  el  aeq.    (JS*  Acnon  to* 

LlBKL.) 

what  may  be  justified,  564,  565 

plea  of,  must  be  proved  in  every  material  part,  587 

evidence  of,  where  libel  charges  commission  of  a  crime,  ib. 

if  proved,  where  libel  charges  commission  of  a  crime,  plaintiff  may  be 

put  on  trial  without  intervention  of  a  grand  jury,  587 
cannot  be  proved  by  record  in  a  criminal  case,  588 
evidence  must  justify  sting  of  libel,  588,  589 
truth  of  imputations  may  be  proved,  594 
forms  of  plea  of,  in  actions  for  libel,  744,  745 
form  of  plea  of,  in  criminal  proceedings  for  libel,  738-741 
LABEL: 

not  a  book  within  Copyright  Act,  76 

LACHES : 

of  owner  of  copyright,  effect  of,  235 

LATIN  GRAMMAR: 

copyright  in  Lilly's,  39 

LAW  REPORTS : 

copyright  in,  42-44 

LEAVE  TO  MOVE : 

in  action  for  libel,  600 

LECTURES : 

copyright  in,  19-22 

exceptions  to  copyright  in,  22 
LETTERS: 

copyright  exists  in,  11 

whether  private  or  of  a  literary  character,  14 
and  whether  written  for  profit  or  otherwise,  16 

limitation  of  property  in,  15-18 

publication  of,  not  restrained  on  considerations  of  wounded  foelings,  17 

summary  of  law  of  copyright  as  to,  18, 19 
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LIBELLOUS  WORKS: 

no  copyright  in,  4,  1 1 

LIBEL  r 

definitions  of,  296,  297 

Tirioas  kinds  of,  297 

how  it  may  be  expressed,  297,  321,  384 

meaning  of  malice,  389,  390,  523,  524 

blasphemous,  297-31 L    (Set  Blasphemous  Puuucatio**) 

obscene  311-319.     (See  Obbcekb  Pubucatiow*. ) 

seditious,  319-344.    (Sm  Seditious  Publications.) 

on  Houses  ol    Parliament,  344-357.      (St*    Pabuame.vt, 

Houra  or.) 
on  Courts  of    Justices,  357-379*     (Ses  Contempt*  (Libkuah?*) 

Coumrsor  Jusncav) 
on  foreign  rulers  or  ambassador*,  379-381 
on  a  body  of  persons,  381, 889 
on  individuals,  383-438 
definition  of,  384 
various  kinds  of,  ib. 

may  be  conveyed  by  any  kind  of  language 
to  be  understood  in  popular  sense  of  word*,  885,  4m  I 
where  badly  spelt,  880 

imputation  is  only  insinuated,  388, 400 
general  language  is  used,  388 
expressed  in  ironical  language,  387 
disguised  in  hieroglyphics,  rebus,  or  anagram,  lev 
where  initials  only  are  need.  888 
by  pictures  or  caricatures,  ib, 
intention  of  writer  is  immaterial,  889,  890 
whole  publication  is  to  be  looked  at,  391 
must  be  false,  to. 

falsehood  need  not  be  shown  on  indictment  or  inform 
not  excused  by  hmdjid*  belief  in  its  truth,  899 
if  any  material  part  is  not  true,  399-395 

if    substantial  imputation  be  true  every  expre**ioa    need  not   be 
justified,  395-398 

and  alight  inaccuracy  is  immaterial,  898 
imputing  commission  of  criminal  offence*,  399,  400 

in  vulgar  language,  401 
imputing  possession  of  infections  or  contagion*  di*e» 
affecting  office,  nrofeaaion,  trade,  or  calling,  401-4  10 
to  he  distinguished  from  crUicisxns  on  work*  ati|malinff  u. 
4  to.    ($*t  Cohmxnts  on  Mattke*  or  Pi -nun  I  xtesjbrt  .) 
and     from    publications    disparaging    oommndHios    of    rival 
tradesmen,  ib, 
by  holding  up  to  scorn,  contempt,  or  ridlcu 
by  imputing  unchaatity  to  a  woman,   I 

by  unauthorised  publication  of  a  story  told  by  plaintiff  of  himself,  417 
by  a  general  charge  of  ingratitude,  418 
by  reference  or  comparison,  io. 
on  the  deed,  419,  420,  523 

published  by  a  person  at  request  of  another,  421,  518 
liability  for,  by  requesting  reporters  to  notice  a  speech  of  defendant* 

429-425,518 
received  from  another,  liability  for  publication  of,  d 

name,  425 
publications  protected  as  privileged;  »**  Peivilisixii  Pi  autunos*. 
publication*  protected  a*  comments  on  matters  of  public  interest, 

Oomxxxt*  os  Matte**  or  Public  I  xtkhjcsi 
publication*  protected  as  fair  reports  of  judicial  and    parliamentary 
»  (Kewspapee.) 
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LIBEL  (continued}— 

publications   protected  as   authorised   publications  of  paifianMotaj 
papers,  see  Pabuamemtaby  Papers. 

criminal  prosecution*  for,  see  Proskjutions  (Criminal)  fob  Libsl 

civil  remedy  for,  see  Action  for  Libel. 

defence  to  action  for,  see  Action  fob  Libel. 

proof  of  publication  by  comparison  of    handwriting,  518,  575.  (Se 
Publication.) 

if  lost,  secondary  evidence  may  be  given,  576 

addressed  to  state  officer  or  department,  to. 

damages  to  be  recovered  for,  see  Damages. 

publication  of,  brought  about  by  plaintiff's  contrivance,  how  far  a  deface 
to  action  for,  585 

justification  of,  587,  588.    (See  Justification.) 

whether  evidence  of  rumours  to  effect  same  as,  is  admissible,  591-594 

evidence  may  be  given  of  plaintiff's  conduct  in  provoking;  594 

offence  of  maliciously  publishing,  knowing  it  to  be  false,  524 
LIBRARIES: 

to  which  copies  of  books  must  be  delivered,  95 
LICENCE: 

to  publish,  cannot  be  assigned,  275 
LIEN: 

of  printer  for  general  balance,  289,  290 
LIMITATION: 

of  time  for  bringing  actions,  &c  for  infringement  of  copyright  in 
books,  222 

for  infringement  of  copyright  in  engravings,  68 

of  time  for  bringing  actions,  cVc  for  infringement  of  right  of  dramatic 
or  musical  representation,  227 

of  time  for  bringing  actions  for  infringement  of  copyright  in  sculpture, 
models,  or  busts,  687 

of  time  for  bringing  actions,  Ac  for  infringement  of  copy  right  in 
designs,  627 

of  time  of  bringing  actions  for  libel,  539,  568 
LITERARY  PROPERTY: 

foundation  of,  1 

what  is  involved  in,  ib. 

LITHOGRAPHS  (COPYRIGHT  IN),  108.    (See  Engravings.) 

registration  not  necessary  in  case  of,  113 

piracy  of,  204-207 
MAGAZINE : 

effect  of  registration  of  title  of,  99,  100 

copyright  in  articles,  see  Periodicals, 

MAGISTRATES,  see  Justices. 

MALICE : 

meaning  of,  in  actions  for  libel,  389,  390 
Scotch  law,  as  to,  391 

allegation  of,  not  necessary  in  declaration  for  libel,  543 
proof  of  express,  to  rebut  privilege,  579 
from  language  of  libel  itself,  ib. 
by  proof  that  libel  is  false  in  part,  ib. 

that  plaintiff  and  defendant  lived  on  bad  terms,  ib. 
of  acts  of  defendant  subsequent  to  publication,  579 
of  letters  from  defendant  to  plaintiff,  580 
of  other  defamatory  publications  or  statements  of  defen- 
dant, to.,  583 
by  reference  to  defendant's  pleas,  580 
when  question  of  express,  should  be  left  to  jury,  582 
defendant  may  give  evidence  to  negative  actual,  590 
offence  of  maliciously  publishing  a  libel  knowing  it  to  be  false,  524 


MANUSCRIPTS,  mi  Unpublished  Wouts. 

production  of,  somotimce  important  on  charge  of  piracy,  241 
HAPS: 

copyright  in,  109.    (See  ENGBAVDroi.) 
MEDICAL : 

adverti somen ta,  criticisms  on,  445 

MEETINGS  (PUBLIC): 

reports  of,  not  privileged,  489,  «/  s*q. 

MITIGATION  OP  DAMAGED  see  Action  for  Libel ;  Atoloot;  Damage*, 
evidence  of  plaintifFs  conduct  in  provoking  libel  in,  594 
evidence  of  apology  in,  595 

MITIGATION  OF  PUNISHMENT  \ 

for  libel,  affidavits  in,  534 
MODELS: 

copyright  in,  set  Sculpture,  Model*,  and  Bum. 
MORALIT 

publication*  egainat,  see  Obscene  Publication*. 
MORTGAGE i 

of  share  in  newspaper,  283-286 
MUSICAL  COMPOSITIONS ; 

copyright  in,  114*118 

of  a  twofold  nature,  114 

adaptation  of  word*,  dec.  to  old  air.  ftfi 

aaaignmeut  of  copyright  in,  doea  not  convey  right  to  perform,  1 10 

accessory  to  a  dramatic  piece,  copyright  in,  117 

pianoforte  score  of  an  opera,  who  U  to  be  registered  aa  composer  of,  118 

registration  of  under  Internationa]  Copyright  Act,  134 

piracy  of,  202-204 

MUSICAL    PERFORMANCE,    RIGHT   OR,    «ee   Dramatic    ajto   Musjcal 

Represent atiox  and  Perform  a*  ce  (Rioin  or.) 
NAME: 

copyright  in  work  published  in  another's,  10, 11 

copyright  in  a,  99,  100 

of  proprietor  of  engraving  to  bo  affixed  to  it,  107,  I  in,  111 

of  a  book,  newspapers,  song,  Ac.  piracy  of,  196-199 

fraudulently  affixing  to  a  painting,  drawing,  or  photograph,  208,  200 

of  newspaper,  right  to  prevent  adoption  of,  256 

of  employer  of  printer,  to  be  on  one  copy  of  every  newspaper,  267 

and  address  of  printer  to  be  on  every  paper  or  book  f  ■ 

of  newspaper,  effect  of  registration  of,  at  Stationers'  Hall,  283 
NEW  ASSIGNMENT: 

in  action  for  libel,  671 
NEWSPAPER: 

whether  a  book  within  Copyright  Act,  78 

registration  at  Stationers'  Hall  not  necoaeary  in  ease  tf 
under  convention  with  France,  147 

bow  proprietorship  in,  is  affected  by  bankruptcy,  160,  266 

whether  there  is  copyright  in,  260-266 

nature  of  property  in,  266 

proprietor  may  prevent  adoption  of  name  of,  (or  a  timilar  publication 

right  of  publishing,  cannot  be  seised  under  in  eaetftttlott,  *&» 

repealed  enactment*  aa  to,  266 

printer  must  keep  a  copy  of,  with  name  of  employer  thereon,  267 

recovery  of  penalties  for  not  doing  so,  258 

printer  most  print  hie  name  and  address  opos 

tall  in  equity  for  discovery  of  proprietor*,  printers,  or  ] 
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■tamp  duty  on,  abolished,  ib. 

registration  of,  at  Port  Office,  259,  260 

postage  of,  260-264 

what  is  a  supplement  to,  262 

stamps  for  postage  of,  263,  264 

fraudulent  removal  of  stamps  on,  265 

impressed  stamp  removed  from  another  paper  not  to  he  used  on,  it. 

prohibition  of  advertisements  in,  respecting  stolen  geods,  266,  267 

mortgage  of  a  share  in,  283-286 

agreement  for  use  by  one,  of  matter  and  type  of  another,  286-288 

reporting  defamatory  speech  at  request  of  speaker,  422-425 

reports  of  judicial  and  parliamentary  proceedings  protected,  457-488. 
(See  Reports  (Newspaper.) 

reports  of  public  meetings  not  protected,  489-492.  (See  Rcrotn, 
(Newspaper.) 

proof  of  publication  of,  505,  506 

proprietor  of,  cannot  recover  from  editor  damages1  smsteiaed  to  prosecu- 
tion for  libel,  587 

discovery  of  printers,  Ac.  of,  257,  259,  571,  572 

NEW  TRIAL: 

in  criminal  prosecutions  for  libel,  530,  581,  582.    (5fee  PboekutkbA 

(Criminal)  for  Libel.) 
in  action  for  libel,  when  granted,  598,  599 

not  granted  merely  on  account  of    inadequacy  of 
damages,  600 
or  because  jury  have  expressed  opinion  incon- 
sistent with  verdict,  to. 

NON  OBSTANTE  VEREDICTO: 

when  motion  for,  open  to  plaintiff  in  action  for  libel,  601 

NOT  GUILTY: 

publication  by  mistake  may  be  proved  under  plea  of,  in  proseeutions  for 

libel,  524 
effect  of  plea  of,  in  action  for  libel,  556,  587 
form  of  plea  of,  730,  745 

NOTICE  : 

sufficiency  of,  under  Copyright  of  Designs  Act,  624 
of  objections  to  be  given  with  pleas,  in  action  for  infringement  of  copy- 
right, form  of,  731 
of  intention  to  give  evidence,  in  action  for  libel,  of  apology  in  mitigation 
of  damages,  745 

NOVELTY : 

of  designs,  605,  606 

OBJECTIONS: 

to  be  given  with  pleas  in  an  action  for  infringement  of  copyright,  form 
of  notice  of,  731 

OBSCENE  PUBLICATIONS: 

jurisdiction  of  courts  to  punish,  311,  312 
test  of  obscenity,  312 

having  possession  of,  for  purpose  of  selling  not  indictable,  318 
punishment  for  selling,  to. 
.    power  of  magistrates  to  search  for,  seize,  and  destroy,  314,  315 
magistrates  must  be  satisfied  of  three  things,  815 
appeal  from  act  of  magistrates,  81 7 
intention  of  publisher  is  immaterial,  316 

proceedings  for  wrongful  acts  done  in  execution  of  20  &  21  Vict,  c  83;  318 
justification  not  allowed  in  prosecutions  for,  528 

(See  Prosecutions  (Criminal)  for  Libel.) 
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OBSCENE  WORKS: 

no  copyright  in,  11 

oo  action  lies  to  recover  value  of,  tf>. 

sent  by  post,  2«1 

OCCASION  OF  PUBLIC  ATK 

when  publication  is  privileged  by,  *r*  ] 

OFFICE,  PROFESSION,  OR  TRADE  i 

publication*  defamatory  of  a  person  is,  401,  et  see\ 

OPERA: 

whether  pianoforte  aeore  la  infringement  of  copyright  in,  I  l!» 

ORIGINALITY  i 

how  far  essential  to  copyright,  7ft,  80 
teat  of,  80,  84 

ORNAMENT : 

copyright  in  design!  for,  eat  Db*iq*s  (Corrwoirr  i%) 

OXFORD: 

copyright  of  Unite  tally  of,  see  tNmntsrriEs, 

PAINTINGS,  DRAWINGS*  AND  nomUMl 

copyright  in,  119   123 

■attire  and  duration  of  copyright  in,  119 

when  sold  to,  or  made  for  another,  copyright  in,  110,  190 

form  of  reservation  of  copy  right  In,  by  arti«t.  7 

of  assignment  of  copyright  in,  to  vendee  of,  799 
registration  of  copyright  in,  120,  121 
sufficiency  of  description  on  registration  of,  121.  199 


copyright  in.  Is  personal  property,  and  sssignabie  as  such,  198 

transfer  of  copyright  in,  ltio\  167 

piracy  of,  308-210 

fraudulently  affixing  name  to,  900,  909 

fraudulently  selling  copies  or  imitations  of,  as  ha? lug  bean 

author  of  original.  209 
alteration  of,  after  sale  by  author,  ft 

photograph  of    engraving  of  a  picture  is  a    photograph   of    picture 

mode  of  recovering  penalties,  to  < 


►  of,  297 
injunction,  inspection,  or  account  at  law,  in 

PAMPHLET  i 

is  a  book  within  Copyright  Acta,  78 

PANTOMIME; 

introduction  to,  is  s  dramatic  place  within  Copyright  Act,  117 

PARLIAMENT.  LIBELS  OX  HOUSES  OF: 
libellous  contempts  of,  344 
resolution!  of  House  of  Commons  against,  $47 
power  of  commitment  for,  347, 
Speaker's  warrant  to  arrest  for,  349,  350 
courts  will  not  examine  into  propriety  of 
duration  of  commitment,  356 
power  of  Colonial  Legislative  Assemblies  to  commit,  351-364 
prosecution  for,  instead  of  commitment,  355-357 

PARLIAMENTARY  DEBATES: 

newspaper  reports  of,  ear  Rirom  (NswirAJ-sm). 
PARLIAMENTARY  PAPERS i 
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PARLIAMENTARY  PAPERS  (continued)— 
publication  of  copies  of,  497 

of  extracts  from,  or  abstracts  of,  ib. 
notioe  of  intention  to  produce  certificate  of  authorisation,  ib. 

PARTIES: 

to  sue  and  be  sued  in  actions  for  libel,  see  Action  fob  Libel. 

PARTNERS: 

may  sue  for  libel  on  them,  5#8 

PATTERN: 

registration  of  in  oase  of  designs,  617 

PAYMENT: 

of  contributors  to  periodicals,  necessity  of,  105 

of  author  cannot  be  enforced  by  injunction,  281 

into  court,  with  plea  of  apology,  in  action  for  libel,  566 

PENALTIES: 

what  is  necessary  to  recovery  of  in  oase  of  engraving,  112 

in  case  of  fraudulent  dealings  with  paintings,  drawings,  or  photographs, 

209 
separate  for  all  pirated  copies  of  pictures,  drawings,  or  photographs, 

sold,  210 
separate,  for  distinct  acts  of  selling  on  same  day  pirated  copies  of  books 

imported,  219 
for  wrongfully  using  mark  denoting  a  registered  design,  618 
for  piracy  of  copyright  in  designs,  625 
for  piracy  of  engravings,  228,  224 

in  oase  of  paintings,  drawings,  and  photographs,  mode  of  recovering,  227 
effect  of  bankruptcy  upon,  228 
in  case  of  sculptures,  models,  and  busts,  280 
on  printers  of  newspapers  for  non-observance  of  statutory  requirements, 

257,  258 
for  advertisements  in  newspapers  respecting  stolen  goods,  266,  267 

PERFORMANCE  : 

of  musical  composition,  see  Dramatic  and  Musical  Representation  and 
Performance  (Right  of). 

PERIODICALS: 

separate  article  for,  does  not  requiro  registration,  89 

nature  of  copyright  in,  97,  98 

duration  of  copyright  in,  98 

limitation  of  copyright  in,  ib. 

reservation  by  authors  of  right  of  publishing  contributions  in  a  separate 

form,  99 
registration  of  copyright  in,  ib. 
effect  of  registration  of  title  of,  id. 
rights  of  contributors  to,  103 
right  of  contributor  to  prevent  separate  publication  does  not  require 

registration,  id. 
meaning  of  publishing  "separately,"  104 

contributions  to,  must  be  paid  for  in  order  to  vest  copyright,  105 
copyright  in  contributions  may  be  vested  by  implied  contract,  106 
infringement  of  copyright  in,  202 
according  to  American  law,  247,  248 
form  of  declaration  for  infringement  of  copyright  in,  723 

PHOTOGRAPHS  : 

copyright  in,  119-123.     (See  Painttngs^Drawtngs,  and  Photographs.) 

no  copyright  in  libellous,  immoral,  or  irreligious,  11 

of  engravings  are  within  Copyright  Acts,  1 19 

assignment  of  copyright  in,  166,  167 

piracy  of,  208-210 

of  engravings  of  pictures  are  photographs  of  pictures  themselves,  210 
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PICTURES: 

no  copyright  in  libellous,  immoral,  or  irreligious,  11 
whether  public  exhibition  is  a  publication  of,  M 
publication  of  engraving  of,  in  a  magazine,  I 
libels  by  means  of,  384,  388 
publicly  exhibited,  comment*  on,  protected,  466 

IRACY: 

in  what  it  consists,  leg,  169 
only  by  multiplication  of  copies,  1«;:» 
Dot  by  recitation  from  memory,  l».:»,  170 
may  be  by  gratuitous  distribution  of  copies,  17<» 
how  far  an  author  may  use  another**  work,  171 
teats  of,  given  by  various  judges,  171-178 
whore  subject  is  common,  173*  174 
of  directory,  174 

how  far  compiler  of  directory  may  use  previous  directory,  177,  178 
of  lists  of  hounds  published  in  a  newspaper,  178 
os,  calendar*,  Ac.  178,  17i» 

initiations, 
by  re-translation,  181 

whether  animu*  furntuli  it  essential  to,  181-184 
eaees  in  which  ammutjkrandi  test  is  appropriate,  188 

tation,  184 
publication  of  anutli*r*s  work,  with  bomifitk  notes,  not,  186-188 
vented  by  ail  ding  plates  to  letterpress,  188 

Is  oeso  of  Imm  ji<U  abridgments,  188-192 
by  abridgment  of  work  of  Action,  192,  193 
by  digest*,  194, 
of  prints  in  a  Mk,  I 
of  name  of  a  wor> 


by  iiDDorUUon  of  pirated  copies,  199,  200 

sale  of  pirated  copies  without  guilty  knowledge  does  net  render  liable  to 

action,  201 
sale  of  copies  printed  before  assignment  of  copyright  is  not,  909 
in  ease  of  periodical  publications,  202 
of  books  belonging  to  universities  or  colleges,  48 
of  musical  compositions,  901,  308 

whether  pianoforte  score  infringes  copyright  in  an  opera,  118 
of  engravings  and  lithographs,  204-207 
how  piratical  copy  may  be  taken,  205 
what  is  a  copy,  206 

publicly  exhibiting  a  copy  ts  not,  206,  207 
salt  of  prints  unlawfully  struck  off  from  original  plate,  la  not,  207 
of  paintings,  drawings,  and  photographs.  l^mas, 

EhtWDftM,  am.  l'lionx.imiiK.) 
of  sculpture,  models,  and  busts,  210 

cement  of  right  of  dramatic  and  musical  representation,  2 10-216. 
Deakatio  axp  Musical    Rai  a— in  a  no*  **d  Pn»u«MA)Km, 
SMBror.) 

i  for,  216-241.  (Set  Rbsyoubi  worn  ImofOBwr  vr  Corr- 

) 
$tt  fVJl 

(or,  625-«28 

of  declaration  in  actions  for,  723-729.     (Set  FoftMa) 
stereotype  plates  are  «old,  211 

ARD: 

otempt  of  court  by  means  of,  866 

copyright  in,  76,  109*    (S»  E*uiu*Tsm) 
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PLAY: 

adaptation  of  foreign,  to  English  stage,  140 

PLEADING: 

in  action  for  infringement  of  copyright,  forma  of,  723-731.  (Sk  Fours.) 
in  action  for  libel,  see  Action  for  Libel. 
forma  of,  see  Forms. 

POSTAGE,  see  Newspaper. 
PRAYER-BOOK: 

copyright  in,  88 
PRECEDENTS,  see  Forms. 
PREFATORY  AVERMENTS,  see  Averments. 

PRESS: 

summary  of  history  of  freedom  of,  819 
in  what  liberty  of,  consist*,  820 

PRINTER: 

of  newspaper  to  keep  a  copy  with  name  of  employer  thereon,  257 
to  print  his  name  and  address  on  papers,  &c  for  publication,  258 
documents  falsely  purporting  to  be  printed  by  Government,  266 
hen  of,  for  unpaid  balance,  289,  290 

(Set  OojrrmAcrs  betweem  Authors,  Publishers,  Printers,  Ac.) 
PRINTS: 

copyright  in,  see  Ebgrawgs. 

sk>  copyright  in  libellous,  immoral,  or  obscene,  22 

in  a  hook,  piracy  of,  196 

piracy  ot  2CH-207 

libel  by  means  of,  388 

PRIVILEGED  PUBLICATIONS: 

jMtis**  by  the  occasion  of  publication,  427 
|wtTil#$e  ahtctute  or  qualified,  ib, 
mVjrt  rcVivatioris  are  absolutely  privileged,  10. 
is  ^i*3  *"*»?  wrilepp  is  qualitied,  428 

$*=<#ral  rule  a*  to.  429 

ex&r^yoM  c£  430 

adwr»**i3*£;  fcr  inf.miation.  431 

ic  ria&oas*  character  cf  writer.  431,  432 
miau  *w  ac^  4S? 

j'nrjf^  sjkj  S?  W*:  by  exaggerated  language,  433 
bcw  rr*>i>$*  si*v  S?  p^eaoed.  565 
ycvvc  „»»  *xyr«»  r:^xv  tc  rebut  privilege,  579 
I'svcf  ji  yr».Tiifip\  S£7 

FR1YV  COVNCIL : 

ivwvr  ^  te  Ixmhsm  pabSoasce  ia  certain  cases.  97 

projtank  publications;  **  E^smsocs  libels. 

PROFESSION : 

tlS*u*  adfecttng  a  person's.  4/4-407 

PROPRIETOR  : 

of  ccpyright  is  designs,  wh :  is.  cW.  £10 

PROVISIONAL  REGISTRATION  : 

of  copyright  in  designs,  mode  cf  cbcainiag.  619 

time  of,  may  be  extended  bv  Board  cf  Trade.  <20 

protection  giren  by,  if,. 

exhibition  of  provisionally  registered  designs  in  certain  places  n«.t  W 

defeat  copyright,  ih. 
sale  of  articles  provisionally  registered  to  defeat  copyright,  €21 
form  of  application  for.  709 
fees  to  be  paid  on,  712,  716 
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PROVOCATE 

of  libol  by  plaintiff's  conduct,  594 

PUBL 

toon,  institution*,  and  matter*,  common U  on,  ess  Coum  Unzi  a 

OP  PVUUO  IXTKRMT. 

meeting*,  report*  of  not  privileged,  4fcl»,  t  so/. 

PUBLICATION: 

moil  take  place  in  United  Kingdom,  in  order  to  copyright.  •>  l 
abroad  by  British  subject,  effect  of,  on  copy  rig1 
what  it  a  previous,  55 

in  oaao  of  dramatic  representation,  66 
here  and  abroad  oontomporenoottaly,  16. 
private  circulation  of  copies  is  not,  54,  56,  57 

I  m  by  public  exhibition,  50 
in  magarino  of  engraving  of  a  picture 
of  abridgment  of  work  before*  work  iteoil  %*7 
|jcrformaneo  of  a  play  i»  n 

what  conduct  on  author**  part  is  deemed  to  authorise,  58 
•ale  of  eopiea  in  manuscript  does  not  authority 

nor  permission  to  take  a  copy,  6 
registration  before,  ineffectual,  ff 
registration  of  time  of  fir*' 

meaning  of  separate,  in  M  ibutioos  to  periodicals,  104 

power  of  Privy  Council  to  license,  97 
line,  in  engraving*,  112,  1 
privileged,  *tt  PkrvtUOTBD  PuftLKUnOfta. 
of  libel  how  proved,  517,  575,  57(J 
where  libol  is  lost,  570 

may  be  proved  by  admission  of  defendant,  ih. 
proof  of,  where  several  defendant*.  577 

See  PfeMKJimojfa  (Cumual)  for  Libs* 

PUBLISHER,  w  Cosnucr*  betwkex  Acthobj, 

of  a  libel,  who  is  liable  as,  51 7 

OGUTXOHfl  (CRIMINAL)  FOR  LIBEL: 
what  libels  criminally  punishable,  A1t9 
L   Hy  criminal  la/ot-nsnlfba,  500-510 

power  of  Attorney-General  to  file  ex-  officio,  500 
In  what  cases  ex  oJ&Vio  information  employed,  ih. 
Attorney-Gonera!  may  enter  a  ao/fe  urosemti,  501 
never  of  defendant  to  bring  on  trial  of,  ik 
delivery  of  copy  of,  to  defendant,  to. 
mode  of  .  .510 

right  of  Attorney-General  to  rojJy,  501,  602 
passing  sentence  after  com 


by  order  of  Queeo>  Bin 
mi  for  must  bo 


MM  by  B0BMs1|  MM 

imarged  where  affidavit  improperly  w*n 


rule  for  will  not  be  ei 

to  get  rule  for,  proeoculor  must  swear  to  bis  innocence. 

ktory  aflklavit  neeeaaery  where  libel  is  on  »  body  of  men, 
within  what  time  application  for,  must  be  mad*,  505 
other  proceedings  must  not  have  been  tnsitt 
not  granted  in  trivial  cases,  th. 

nor  where  defendant  Is  very  peei 
j>nma  facie  evidence  of  publication  by  riofondsp 

lala, 

proof  of  publication  of  newspaper 

by  purchase  of  copy  In  def andante  shop,  5Utf 
by  affidavit  of  aecoaipUc*v  & 
where  rule  lor,  ha*  been  granted  en 
cation,  607 

D  D  D  2 


Mi 
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PROSECUTIONS  (CRIMINMj)  FOR  LIBEL  (continued}— 

affidavits   in   moving   for,   most   not  contain   improper  or  irrelevant 

matter,  ib. 
drawing  up  role  for,  ib. 
service  of  rule  for,  508 
showing  cause  against  rule  for,  ib. 
new  rule  for,  not  in  general  granted  where  former  rule  has  boon  dii 

charged,  ib. 
costs  where  rule  for,  has  been  discharged,  509 
recognizance  on  role  for,  being  made  absolute,  ib. 
form  of  information,  509,  732,  733 
issue  of  subpoena,  510    • 
time  to  appear,  ib. 
consequence  of  non-appearance,  ib. 
rule  to  plead,  ib. 
sending  down  record  for  trial,  ib. 
TL  Justices  of  peace,  jurisdiction  of,  510-514 
may  grant  summons  or  warrant,  511 
defendant  may  call  witnesses  before  justices,  ib. 
advantage  of  defendant's  calling  witnesses,  512 
defendant  has  a  right  to  be  bailed,  t*6. 
power  of,  to  require  sureties  for  good  behaviour,  ib.,  513 
in  case  of  obscene  publications,  314-318,  514 
IH.  Indictment  for 

libeller  may  be  arrested  before  preferring,  514 

may  be  preferred  before  grand  jury  direct,  ib. 

cannot  be  tried  at  quarter  sessions,  ib. 

where  venue  must  be  laid,  ib. 

must  charge  publication  by  defendant,  515 

must  set  out  libel  in  foreign  language  with  correct  translation,  t'6. 

must  charge  publication  of  and  concerning  person  libelled,  ib. 

must  contain  averments  to  connect  libel  with  subject  of  it,  t'6. 

innuendo  must  not  extend  sense  of  expressions  beyond  their  meaning, 

516 
where  innuendo  is  unnecessary,  ib. 

innuendo  bad  or  repugnant  to  words  of  libel  may  be  rejected,  tf>. 
removal  of  by  certiorari,  ib. 
who  is  liable  as  publisher  of  libel,  517 
how  publication  may  be  proved  against  publisher,  ib. 

author,  ib. 
proof  of  handwriting,  518 

liability  for  procuring  or  requesting  another  to  write  libel,  518,  511) 
distinction  between  civil  and  criminal  responsibility  for  actTof  agent,  521 
witness  not  bound  to  name  person  who  wrote  libel,  ;"»21 
publication  must  be  proved  at  venue  laid,  ib. 
libel  to  be  put  in,  t'6. 

what  variance  between  libel  and  indictment  is  fatal,  .*>21,  522 
what  variance  may  be  amended,  522 
proof  of  introductory  averments,  ib. 
when  introductory  averments  are  necessary,  523 
intent  must  be  proved  in  case  of  libel  on  the  dead,  t'6. 
how  application  of  libel  to  prosecutor  may  be  proved,  i"6. 
malice  presumed  from  act  of  publication,  ib. 

express  malice  may  bo  proved  by  other  publications  of  defendant,  524 
falsehood  of  libel  need  not  be  shown,  t'6. 

offence  of  maliciously  publishing  a  libel  knowing  it  to  be  false,  t'6. 
threatening  to  publish  or  abstain  from  publishing  with  intent  to  extort 

money,  t6. 
under  not  guilty  publication  by  mistake  may  be  proved,  t'6. 
presumption  of  publication  may  be  rebutted  by  proof  of  publication 

without  defendant's  authority  or  knowledge,  525,  526 
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PROSECUTIONS  (CRIMINAL}  FOR  LIBEL  f>— 

ulant  nmy  show  thai  libel  is  privilege! 
or  rely  on  other  grounds  of  defence,  ib. 
other  peaaages  from  publication  may  bo  read  to  show  defendant's  inten- 

ploa,  allowed  by  statute,  ju- 

only  in  case  of  personal  libels,  528 
all  material  allegations  of  plea  must  be  proved,  16* 
defendant  cannot  show  previous  publication  of  imputation  withou* 

ceedinga  taken,  529 
jury  may  give  a  general  verdict  on  whole  matter,  ft 
judge  may  give  his  opinion  to  jury,  530 
jury  may  find  a  special  verdict,  i'A. 
commitment  of  defendant  after  conviction  on  infortnati * 
if  defendant  acquitted,  no  new  trial,  ib. 

defendant  may  move  In  arrest  of  judgment  or  for  new  trial,  531 
grounds  of  motion,  ib. 

when  motion  in  arrest  of  judgment  must  be  made,  532 
court  will  itself  sometimes  arrest  judgment,  ib, 
effect  of  arrest  of  judgment, 
when  motion  for  new  trial  must  be  made,  iA. 
defendants  must  be  in  court  at  time  of  motion,  ib. 

is  on  which  new  trial  granted,  16. 
when  t**irt  de  noro  awarded,  533 
uro  on  passing  lodgment, 
ct  may  use  aJHdavits  in  mitigation  of  punishment,  654 
prosecutor  may  produce  aJUdavits  in  aggravation  of  puniahtnent,  536 
punishment  on  conviction,  586 
court  may  exact  security  for  good  behaviou  | 
copies  of  blasphemous  or  seditious  libels  may  be  adzed,  iA. 

and  after  final  judgment  disposed  of,  537 
oosta  of  prosecutor,  when  fine  imposed,  ib. 
defendant  on  acquittal,  entitled  to  cost*  from  private  prosecutor . 
prosecutor  entitled  to  costs  of  special  plea  when  iasne  on  it  Is  found  for 

him,  iA. 
damages  from  conviction  cannot  be  recovered  by  proprietor  of  newspaper 

from  editor,  ib. 

PUBLIC  INTEREST: 

publications  protected  as  comments  on,  sec 


m»  alATTKas  or 


on  conviction  for  libel,  536 
affidavit*  in  mitigation  of,  531 
in  aggravation  of,  535 
QUANTIT 

aa  a  test  of  piracy,  173 

\UTER  SESSIONS: 

have  no  jurisdiction  to  try  indictment  for  libel,  iU 

QUEEN: 

libels  against,  see  Saurnoua  LiaaX*. 

QUEEN'S  PRINTER: 

:ight  enjoyed  by,  37,  el  sec. 

IATION: 
may  amount  to  piracy,  184-180 

RECITATION: 

not  an  infringement  of  copyright,  170 

RWOBDi 

in  criminal  oaae,  not  edmisaible  to  prove  or  disprove  truth  of  libel,  244 
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REGISTRATION  : 

of  books  belonging  to  universities  or  colleges,  47 
of  books,  86,  87 

form  of,  requiring  entry,  88 

form  of  entry,  ib. 

person  making  false,  guilty  of  misdemeanor,  87 

before  actual  publication,  ineffectual,  ib. 

of  time  of  first  publication,  what  it  must  contain,  89 

consequence  of  non,  89,  90 

consequence  of  inaccurate,  90,  91 

not  required  in  case  of  separate  article  for  periodical,  89 

or  newspaper,  90 
defence  of  non,  must  be  specially  pleaded,  91 
of  editions  after  first,  91,  92 
consequence  of  neglect  at  Stationers'  Hall,  92 
remedy  to  persons  aggrieved  by,  92-94 
of  copyright  in  periodicals,  99 
of  title  of  magazine,  effect  of,  ib. 
not  necessary  to  enable  contributor  to  periodical  to  prevent  separate 

publication,  103 
not  necessary  in  case  of  engravings,  prints,  or  lithographs,  113 
of  copyright  in  dramatic  and  musical  compositions,  115 
who  should  be  registered  as  composer  of  pianoforte  score  of  an  opera, 

118,184 
of  copyright  in  paintings,  drawings,  and  photographs,  120 
who  is  a  person  *'  aggrieved  "  by,  123 
of  copyright  in  sculpture,  models,  and  busts,  125,  613 
in  cases  of  international  copyright,  131,  133,  134,  135.     (See  Iktkr- 

national  Copyright.) 
whether  necessary  on  part  of  assignee  of  copyright,  before  suing,  157, 

158,  167 
of  former  assignments,  or  of  copyright  of  original  author  not  necessary 

in  case  of  assignee  of  drawings,  paintings,  or  photographs,  167 
of  newspapers  at  post-office,  259,  260 
of  order  for  extension  of  copyright  in  designs,  609 
of  copyright  in  designs,  610-622 

effect  of  Bale  without  mark  of,  611 
certificate  of,  to  be  given,  615 
what  certificate  of,  proves,  615,  616 
by  registering  pattern,  617 
amending  or  cancelling,  618 
provisional,  of  copyright  in  designs,  619-621.    (See  Provisional  Regis- 
tration.) 

RELIGION : 

publications  against,  see  Blasphemous  Libels. 

REMEDIES  FOR  INFRINGEMENT  OF  COPYRIGHT,  216-241 
of  twofold  character,  216 
in  case  of  unpublished  works,  216,  217 
according  to  American  law,  248,  249 
I.  At  law 

in  published  works,  217-231 

in  books,  by  action,  218 

defendant  in  action,   to   give   notice  of  objections  to  plaintiff's  title, 

219,  221 
general  objection  not  sufficient,  220 
effect  of  plea  of  not  guilty,  ib. 
declaration  need  not  aver  that  defendant  published  plaintiff's  book,  221, 

222 
interrogatories  allowed  in  action,  222 
limitation  of  time  for  actions,  Ac.  ib. 
in  engravings  or  prints,  223-226 
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REMKUIES  FOR  INFRINGEMENT  OP  COPYRIGHT  (wftaeea*)— 
L  At  law  {continued}— 

in  engraving*  or  prints  (continued ) — 

by  action,  110-113,  228-225 

by  penalties,  223,  224 
in  dramatic  and  musical  compositions,  220!  227 

limitation  of  time  for  action*,  Ac.  227 
in  painting*,  drawings,  and  photograph*,  227 

injunction,  inspection,  or  account  at  law,  229 

importation  of  pirated  copies  prohibited,  280 
in  sculpture,  models,  and  busts, 
in  designs,  025-628 

by  action  for  damages,  025 

by  recovery  of  penalties,  ih. 

by  proceeding*  tn  county  court,  627 
forms  of  declarations  and  pleas,  mm  Korjo. 
(.bee  PexalTOL) 
II*  In  equity 

by  injunction,  281,  628 

form  of,  234 
proceedure  to  obtain  injunction,  282 

injunction  not  granted  where  plaintiff's  title  la  doubtful,  ih. 
damages  may  be  awarded  in  addition  to  or  substitution  for,  injunction, 

2.1.'.,  RM 
injunction  sometimes  not  proper  remedy,  233,  234,  2.19,  240 
person  having  legal  title  should  be  made  party  to  suit,  284 
joint  owners  may  sue,  id, 
where  infringements  are  died  net,  offenders  cannot  be  joined  as  defendant*, 

plaintiff  must  not  have   been  guilty  of  laches,  or  have  misled  by 

acquiescence,  235,  230 
right  to  an  account*  287 

granting  of  injunction  where  value  of  property  infringed  Is  small,  288 
tn  junction  when  only  part  of  work  is  pirated,  288,  239 

'  no 


P  to  state  in  bill  or  affidavit  _ 

. I  copies  after  expiration  of  term  ,, 

i  dlaparsging  a  rival  work  will  not  he  restrained,  241 

FOR   LIBEL,  ate  Pnotucimoxs  (Csuuhal)  von  Lrusx,  and 
Acnon  ron  Linsx. 

REPLICATION : 

in  action  for  libel,  571 

REPORTS  (NEWSPA I 

of  defamatory  speech  at  request  of  speaker,  liability  for,  422*425 
of  trials  and  judicial  investigations  proU 

grounds  for  extending  immunity  to  them,  458 
sometimes  prohibited,  459 
of  proceedings  not  exports  4GO-462 

in  pel  before  registrar  in  bankruptcy,  461 
of  tx  parte  proceedings  and  preliminary  invest*  geliuna,  462-470 
ending  in  discharge  of  accused,  462-464 

committal  or  holding  to  ball,  464,  si  see. 
of   proceedings  before  magistrate   in  matter  over  which   he   ha 

jurisdiction,  6JQ 
of  irrelevant  matter,  472 
must  not  contain  injurious  comments,  ft, 
should  not  give  merely  effect  of  evidence,  478 
must  not  charge  perjury,  474 
must  be  accurate,  476 
though  condensed,  may  bo  protected, 
ahould  not  est  out  the  facte  as  slated  by  counsel  for  one  pur 
alight  errors  in,  excusable,  478 
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REPORTS  (NEWSPAPER)  (continued)- 

of  action  for  libel  Betting  oak  libel,  479 
#  heading  to  may  be  libellous,  481 

of  Parliamentary  proceedings,  481-488 

effect  of  standing  orders  as  to  publication  of,  485, 486 

must  not  be  partial  or  garbled,  486 

publication  of  a  single  speech  by  a  member,  487,  488 
of  public  meetings,  489-492 

not  privileged,  489 

called  to  petition  Parliament,  489 

of  boards  of  guardians,  490 

of  report  made  to  vestry  by  officer  of  health,  ib. 

REPRESENTATION : 

of  dramatic  piece,  see  Dramatic  and  Musical  Reprjkestation  and 
Pkrfobmjlncb  (Right  of). 

RE-TRANSLATION: 

piracy  by  means  of,  181 

RIDICULE  : 

publications  holding  up  to,  411,  et  seq. 

REVIEWS: 

quotations  in,  not  piracy,  184 

publications  protected  as  being,  see  Comments  on  Mattou  or  Public 
Interest. 

RUMOURS : 

to  same  effect  as  libel,  whether  evidence  of,  is  admissible,  591-594 

SCORE  (PIANOFORTE)  OF  OPERA: 

-who  should  be  registered  as  author  of,  78,  118 
whether  an  infringement  of  copyright  in  opera,  118 

SCOTCH  LAW: 

as  to  malice  in  libel,  891 

as  to  privileged  publications,  428,  429 

SCULPTURE,  MODELS,  AND  BUSTS: 
copyright  in,  124-126 
subjects  in  which  copyright  exists,  124 
duration  of  copyright  in,  1 25 
proprietor's  name  to  be  put  on  every  copy,  124 
registration  of  copyright  in,  125 

copies  to  be  marked  "registered,"  and  with  date  of  registration,  126 
copyright  in,  when  first  published  abroad,  ib. 
copyright  in,  under  International  Copyright  Act,  see  International 

Copyright. 
registration  of  copyright  in,  under  International  Copyright  Act,  135 
transfer  of  copyright  in,  167 
infringement  of  copyright  in,  210 
remedies  for  infringement  of  copyright  in,  at  law,  230 
form  of  declaration  for  infringement  of  copyright  in,  727 

SEDITIOUS  PUBLICATIONS : 

growth  of  freedom  of  press,  319,  320 

in  what  liberty  of  press  consists,  320 

jury  solo  judges  of  libellous  nature  of,  321 

criminal  intention,  gist  of  offence,  322 

which  attack  the  sovereign  personally,  322-331 

legislative  enactments  as  to,  322 
what  attacks  on  sovereign  are,  324,  325 
liability  of  printers  for,  327,  328 
what  are  treason  felony,  329,  330 
indictment  for,  331 
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3ITI0US  PUBLICATIONS  {continued)— 
which  atteck  tho  Administration,  331-338 
what  critic  isms  on  Government  arc  allowed*  3d  1-332 

o  ruing  the  constitution  gone  rally,  338-344 
state  of  country  and  public  mind  to  bo  regarded  in  Judging  "t.  880,  34" 
whole  publication  to  bo  regarded,  340 
considerable  latitude  allowed  to  political  writers  ib, 
copied  from  foreign  newspapers, 
copiee  of  may  be  seized  after  verdict  or  judgment  by  default,  536 

and  disposed  of  after  Anal  judgment,  637 
prosecution*  for,  set  P*oMCtrno*s  ( Canon al)  ro»  Linax. 
form  of  ex  officio  information  for,  732 

Etfi 

of  letterpress  is  a  book  within  5  *  6  Vict  c,  14 

SOVEREI' 

publications  which  attack,  m*  Snnrnocs  Pldmcatio**. 

SPECIAL  DAMAGE,  am  Damaow, 

SPECIFIC  PERFORMANCE: 

of  contracts  by  author  for  composition  of  a  work,  not  decreed,  277 
of  contract  for  sale  of  copyright,  decreed,  280 

STAMP  DUTIES,  tern  Na-wsr  aperb. 

IE  DOCUMENTS : 
copyright  in,  41 

STATIONERS'  HALL,  set  RitottTBAn05. 

STATUTES t 

copyright  in,  41 

relating  to  copyright,  historical  summary  of,  05-75 

6  Anne,  c  19;  68,66 
8  Geo.  2,  c.  13 
7<«*o.3,e,8ft;  67,08 

17  Gee,  3,  c.  57  ;  68 
38  Geo.  8,  c.  71 ;  ao. 
41  Geo,  3,c  107;  68,68 
54  Geo,  3,c  15;  69 

3*4  WW.  4,  c,  15 ;  70 

6*0  WUL  4,  a,  88  , 

6*  7  Will.  4,  r 

1  *  2  Vict  c,  59  ;  ft 

5*6  Victc  45;  71-73 

7  » 

10*  11  Vict  c  95;  i' 
15  &  16  Victe.  12;  74 
25*26VU?Lc6»1  75 

relating  to  copyright  libel,  newspapers,  **.  printed  in  full,  629-706 
3  Geo,  2,  c>  18  (Copyright  in  PrioU),  629,  680 
15  Geo,  3,  c  58  (College  Copyright),  68CMA8 
17  Geo,  3,  c.  67  (Copyright  In  Print*),  684 
32  Geo,  8,  e,  60  (Fox's  Libel  Act),  635 
54  O*o.  3,  c.  56  (Copyright  in  Models.  *c),  635-637 
60  Gee.  8,  c.  6  (Blesphomoua  and  Seditious  LibeU),  687-640 

8  Will.  4,  c,  15  (Dramatic  Literary  Prot*rtyl  < 
66  (Lectures),  642,  643 

6*7  WUL  4,  *.  39  (Copyright  b  *Und>  648,  644 

61  7  wui  i.  a  r«j(No- 


3*6  Vict  o.  45  (C 
5*6  Vict  e,  100  < 
6  *  7  V  let  c.  65  (C 


Sow.papere),  644-047 
enterr  PepeW*  647,  048 


t  Act 

'«  rfNin  Act,  \m\  u« 

of  Designs  Act  Aaendmmt  \  66^670 

111 
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STATUTES  (continued)— 

relating  to  copyright  libel,  newspapers,  &e.  printed  in  full  (continued)— 

6  ft  7  Vict  e.  96  (Defamatory  Words  and  Libels),  670-673 

7  Vict  o.  12  (International  Copyright),  67S-680 

8  ft  9  Vict  o.  75  (Defamatory  Words  and  Libel),  680,  681 
10  ft  11  Vict  c.  95  (Colonial  Copyright),  681,  682 

13  ft  14  Vict  o.  104  (Copyright  of    Designs   Act  Amendment), 

682-687 
15  Vict  c.  12  (Copyright  Acts,  Amendment),  687-691 
18  ft  19  Vict   c.  41   (Jurisdiction  of    Ecclesiastical  Courts  in 

Defamation),  691 

20  ft  21  Vict  c  83  (Obscene  Books,  ftc),  692,  693 

21  ft  22  Vict  c.  70  (Copyright  of  Designs,  Amendment),  694,  695 

24  ft  25  Vict  o.  73  (Copyright  of  Designs,  Amendment),  696 

25  ft  26  Vict  c.  68  (Copyright  in  Paintings,  ftc),  696-700 
82  ft  88  Vict  o.  24  (Newspapers,  ftc.),  700-704 

33  ft  34  Vict  c  79  (Postage,  ftc.),  704-708 

SUPPLEMENT: 

to  a  newspaper,  what  is  a,  262 

THEATRICAL  PERFORMANCES: 

comments  on,  protected,  449.    (See  Dramatic  and  Musical  Represen- 
tation and  Performance  (Right  of.) 

TRADE: 

libels  affecting  a  person's,  407,  408 

TRANSFER  OF  COPYRIGHT : 

devolution  of  copyright  in  case  of  intestacy,  149 
by  bequest,  149 

on  marriage  of  female  owner,  149 
on  bankruptcy,  149 
meaning  of  "  assign,"  150 
not  divisible  as  to  locality,  t'6. 

but  divisible  as  to  time,  151 
in  books  may  be  made  in  two  ways,  151,  152 
cannot  be  by  parol,  152 
deed  not  necessary,  152,  153 
attestation  not  necessary,  153-155 
by  entry  in  registry  at  Stationers'  Hall,  156,  157 
whether  assignee  must  register  before  he  can  sue,  157,  158 
sale  of  copies  printed  before  assignment,  158 
equitable  assignment,  158,  159 

agreements  not  amounting  to  an  assignment  of  copyright,  160-162 
mere  licence  to  publish  cannot  be  assigned,  275 
in  paintings,  drawings,  and  photographs,  166,  167 

no  equitable  assignment  of,  168,  167 

to  vendee,  form  of  agreement,  722 
assignee  of,  must  register  before  suing,  167 

but  previous  assignments  need  not  be  registered,  nor  copyright  of 
original  author,  ib. 
in  dramatic  and  musical  compositions,  163 

with  right  of  representation  or  performance,  163,  104 

assignment  of  right  of  representation  or  performance  separately, 
164,  165 

registration  not  necessary  in  case  of,  165 

consent  to  representation  may  be  given  by  agent,  165 
in  published  engravings,  165,  166 
in  sculpture,  models,  and  busts,  167 
under  International  Copyright  Act,  167,  168 
according  to  American  law,  249 
in  designs,  622 


ikdsx.  779 

TRANSLATIONS: 

right  to  prevent  unauthorised,  under  International  Copyright  Act,  136, 

137,  139,  140 
authorised  translation  of  dramatic  piece,  under  International  Copyright 

Act,  most  be  of  whole  work,  141 
piracy  of,  180,  181 

TREASON-FELONY : 

what  publications  are,  329,  330 

TRIAL  : 

of  indictment  for  libel,  517,  et  teq. 
of  action  for  libel,  575,  tt  aeq, 

TRUTH : 

of  libel,  a  defence  to  action,  391,  687,  588 
proof  of,  594 

UNCHASTITY: 

imputation  of,  to  a  woman,  418 

UNIVERSITIES  : 

copyright  of  English  and  Scotch,  47 

of  Dublin,  48 
piracy  of  copyright  of,  48 

UNPUBLISHED  WORKS: 
copyright  in,  48,  54 
according  to  American  law,  243,  244, 
right  of  alien  to  restrain  publication  of,  36 
copyright  in,  is  independent  of  statute,  50 
what  conduct  on  author's  part  U  deemed  to  authorise  publication  of, 

58,59 
alteration  of,  by  publisher,  59,  GO 
dramatic  compositions,  60 
musical  compositions,  60 
engravings,  maps,  and  charts,  61 

(See  also  Lectures,  and  Letts**.) 
remedies  for  infringement  of  copyright  in,  216,  217 

UTILITY: 

copyright  in  designs  for  purposes  of,  see  Dnoxi  (Coftuobt  is). 

VARIANCE: 

between  libel  and  indictment,  power  to  amend,  522 

effect  of,  521,  522 
between  libel  and  declaration,  power  to  amend,  577 

VENIRE  DE  NOVO : 

when  awarded  in  prosecutions  for  libel,  538 

VENUE: 

In  action  of  libel,  may  be  laid  in  any  county,  540 
may  be  changed,  16. 
VERDICT; 

on  criminal  trial  for  libel,  may  be  general  or  special,  529,  530 

proceedings  after,  in  action  for  libel,  598,  el  a*?. 

VOLUME : 

is  a  book  within  5  A  6  Vict  c  45 ;  76 
and  so  is  part  or  division  of,  ib. 

WARRANTY: 

on  sale  of  copyright,  280 

WESTMINSTER : 

copyright  of  college  of,  47 
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WIFE: 

who  mnit  mi*  in  case  of  libel  on,  588 

husband  mutt  be  joined  m  defendant  in  action  for  libel  by,  541 

WINCHESTER: 

copyright  of  college  of,  47 

WRAPPERS: 

of  magazines  or  review*,  payment  of  compositors  for  advertisement*  on. 
291,  292. 
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